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Territory  of  New  Mexico. 


January  Term,  1905- 


[No.  983,  January  Term,  1905.] 

GEORGE  W.  HARRISON,  Appellee,  v.  ANTONIO  GAL- 
LEGOS,  Appellant. 

ft 

SYLLABUS. 

1.  In  actions  of  ejectment  plaintiff  must  recover  on  the 
strength  of  his  own  title  and  show  that  he  had  title  to  the 
particular  land  in  dispute. 

2.  Even  where  a  title  is  derived  from  a  common  source, 
the  plaintiff  must  show  a  better  title  than  that  of  defendant 
or  an  actual  possession  prior  to  that  of  the  defendant,  in 
order  to  put  the  defendant  to  the  necessity  of  supporting 
his  possession  by  a  title  superior  to  one  of  naked  possession. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Benjamin  S.  Baker,  Associate  Justice.    Affirmed. 

Neill  B.  Field,  for  Appellant. 

The  appellant  pleaded  not  guilty,  which  by  force  of 
the  statute,  was  an  admission  that  he  was  in  possession  of 
the  land  at  the  time  of  the  institution  of  the  suit. 

Compiled  Laws,  N.  M.  1897,  Sec.  3166. 
Before  he  could  recover  he  was  bound  to  prove  his 
right  to  the  possession  of  the  premises. 

Compiled  Laws  N.  M.  1897,  Sec.  3168. 
The  party  in  possession  of  land  is  presumed  to  have 
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a  valid  title  thereto,  and  this  presumption  can  be  overcome 
only  by  proving  title  out  of  such  party. 

Tyler  on  Ejectment,  p.  70 ;  Hill  v.  Draper, 
10  Barb.  454;  The  People  v.  Van  Nostrand, 
9  Wend.  50;  Keane  v.  Cannovan,  21  Cal.  291; 
Hutchinson  v.  Parley,  4  Id.  53 ;  Hicks  v.  Davis, 
Id.  67;  Plumb  v.  Seward,  Id.  94;  Rolinoe  v. 
Doe,  6  Blackf.  85;  Gillett  v.  Eaton,  6*  Wis. 
30;  Gardiner  v.  Tisdale,  2  Id.  153;  Jayne  v. 
Price,  5  Taunt,  326. 
Plaintiff  in  ejectment  must  show  a  better  title  than 
that  of  the  defendant,  or  a  prior  actual  possession  to  that 
of  the  defendant,  or  a  good  conveyance  to  himself  from 
one  in  actual  possession  and  prior  to  that  of  the  defendant, 
in  order  to  put  the  defendant  to  the  necessity  of  support- 
ing his  possession  by  a  title  superior  to  one  of  naked  pos- 
session. 

L'Engle  v.  Reed,  9  South  213 ;  Sedg.  and 
W.  Tr.  Tit.  Sec.  723 ;  Miller  v.  K  R.  Co.,  71 
N".  Y.  380 ;  Smith  v.  Bryan  74  Ind.  515 ;  Peck 
V.  L.  &  L.  A.  R.  R.  Co.,  101  Ind.  366 ;  Sum- 
mers V.  Spratt,  20  Pla.  495 ;  Hall  v.  Giddings, 
2  Har.  &  J.  112;  Railway  Co.  v.  Loring,  51 
Fed.  932;  Building  Association  v.  Schall,  18 
South.  103. 
The  note  in  this  case  was  barred  by  tlie  statute  of 
limitations.     The  mortgage  therefore  which  was  given  to 
secure  it  could  not  have  been  foreclosed. 

2  Jones  on  Mortgages,  Sec.  1773;  Com- 
piled Laws  of  N'ew  Mexico,  1897,  Soos.  2913 
and  2915;  McGovney  v.  Gwillim,  65  Pac. 
347;  Carpenter  v.  Longan,  16  Wall.  274; 
Ganger  v.  Nightingale,  122  IT.  S.  185;  Cross 
V.  Allen,  141  F.  S.  537 ;  Ewell  v.  Daggs,  108, 
U.  S.  147;  The  Stulman,  48  Fed.  580;  Blair 
V.  Silver  Peak  Mines,  84  Fed.  739 ;  McMillan . 
V.  Richards,  9  Cal.  408;  Nagle  v.  Macy,  9 
Cal.  428;  Manufacturing  Co.  v.  McAllister, 
6  Colo.  261;  Coler  v.  Barth,  24  Colo.  38; 
48  Pac.  656;  Kennev  v.  Bank,  12  Colo.  App. 
31,  54  Pac.  404;  Harris  v.  Mills,  28  111.  44; 
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Pollock  V.  Maison,  41  111.  516 ;  Medley  v.  El- 
liott, .62  111.  533 ;  Emory  v.  Keihman,  88  111. 
481;  McMillan  v.  McCormick,  117,  111.  79; 
7  X.  E.  132 ;  Schnifferstein  v.'  Allison,  132  111. 
665;  16  K  E.  276;  Jones  v.  Lander,  21  111. 
App.  512 ;  Newhall  v.  Sherman,  124  Cal.  509 ; 
Lord  V.  Morris,  18  Cal.  482;  McManaman  v. 
Hinchley,  82  Minn.  296. 
Parol  evidence  was  not  admissible  to  vary  the  terms 
of  the  deed  from  Harrison  to  Jaramillo. 

Gross  V.  Fowler,  21  Cal.  397;  Bemal  v. 
Gelim,  33  Cal.  668;  Perham  v.  Krnper,  61 
Cal.  332 ;  Gorham  v.  Wing,  10  Mich.,  486 ; 
Conner  v.  Long,  63  Iowa,  300;  Woodbury  v. 
K  S.  R.  W.  Co.  120,  Cal.  463;  Eastman  v. 
German  Bank,  127  TT.  S.  537;  4  Kent  334; 
2  Wash.  325 ;  White  v.  Hicks,  33  N".  Y.  383 ; 
Pease  v.  Pilot  Knob  Iron  Co.,  49  Mo.  126; 
Brobst  V.  Brock,  10  Wall.  519 ;  Gilbert;  v.  Cov- 
ley,  Walker  Chancery  494;  Jackson  v.  Brown, 
7  Cow.  13;  Cook  v.  Cooper,  22  Pac.  945; 
Lamprey  v.  ISTndd,  29  N.  H.  299;  Smith  v. 
Smith,  15  N".  H.  55 ;  Bronson  v.  Bryan,  25  N". 
Y.  320. 
If  this  deed  did  not  operate  in  law  as  an  assignment 
of  the  mori;gage,  it  was  a  mere  nullity. 

Lamprey  v.  Nudd,  29    N.  H.    299-304; 
Smith  V.  Smith,  15  N.  H.  55-64 ;  Bell  v.  Morse, 
6  K  H.  210 ;  Delano  v.  Bennett,  90  111.  533 : 
Ellis  V.  Sisson,  96  111.  105 ;  Carpenter  v.  Lan- 
gan,  16  Wall.  274;  Weeks  v.  Eaton,  15  N.  H. 
145 ;  Jackson  v.  Bronson,  19  Johns.  325 ;  Dev- 
lin V.  Collier,  53  N".  J.  L.  422 ;  Brown  v.  Wiley, 
20  Howard  447. 
Where  the  language  of  an  instrument  has  a  settled 
legal  construction,  parol  evidence  is  not  admissible  to  con- 
tradict that  construction. 

Godkin  v.  Monohan,  83  Fed.  119;  Union 
U.  S.  T.  Co.,  V.  W.  L.  &  Co.,  69  Fed.  57; 
Gorrell  v.  Home  Life  Ins.  Co.  63  Fed.  377; 
Bank  v.  Ins.  Co.,  71  Fed.  473;  Lumber  Co. 
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V.  Comstock,  71  Fed.  477;  Hei.  Adms,  v.  Hel- 
ler, 53  Wis.  415. 
The  publication  of  notice  of.  sale  cannot,  in  New  Mexi- 
co be  proved  by  parol. 

Compiled  Laws  Xew  Mexico,  1897,  Sees. 
768  and  769. 
'^hen  by  express  direction  of  a  statute  a  memoran- 
dum is  required  to  be  kept,  the  memorial  made  in  com- 
pliance with  the  statute  is  a  public  record.  When  a  stat- 
ute directs  that  certain  documents  be  made  and  filed  in  a 
public  office,  such  copies  become  public  records." 

20  Am.  &  Eng.  Enc.  of  Law,  (first  ed.) 
507 ;  State  v.  Gorham,  65  Me.  270 ;  People  v. 
Kemp,  76  Mich.  410;  Pittsfield  v.  Barnstead, 
40  N.  H.  490;  Wayland  v.  Ware,  140  Mass. 
'     46;  Gago  v.  Davis,  129  111.    2:36;    TTcnry    v. 
Dulle,  74  Mo.  443;  Slone  Land  Co.  v.  Boom, 
73  Tex.  548. 
In  the  absence  of  statutory  methods  of  proof  of  pub- 
lication, the  proof  must  be  made  by  the  best  evidence. 

U.  S.  V.  Britton,  24  Fed.  Cas.  1240;  1 
Greenl.  Ev.  Sec.  90;  Bond  v.  Central  Bank, 
2  Ga.  92 ;  Schlev  v.  Lvon,  6  Ga.  530 ;  Barrett 
V.  Butler,  54  Ga.  581 ;  Ormsbv  v.  Citv  of 
Tx)uisvillo,  79  Kv.  197;  Bichards  v.  Howard, 
2  Natt.  &  McC.  (S.  C),  474;  Putnam  v. 
Goodall,  31  \.  H.  424 ;  1  Greenl.  Ev.  Sec.  82 ; 
1  Phil.  Ev.  421 ;  Sebree  v.  Dorr,  9  Wheat.  558. 
It  is  the  duty  of  the  court  to  direct  a  verdict  where 
there  is  a  failure  of  proof. 

Lockhart  v.  Wills,  9  X.  M.  265:  Pleas- 
ants V.  Fant,  22  Wall.  116 ;  Bunt  v.  S.  B.  Min- 
ing: Co.,  138  IT.  S.  485;  Stewart  v.  Lansing, 
104  U.  S.  505. 

W.  B.  CiriLDEus.  for  Appellee. 

The  action  of  ojiH^tmoiit  is  a  possessory  action,  and 
the  plaintiff  to  entitle  himself  to  recover,  must  have  the 
right  of  possession. 

Cincinnati  v.  White,  6  Pet.  431 ;  Love  v. 
Simms,  9  Wheat.  515;  Dickerson  v.  Colgrove^ 
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100  U.  S.  578;  Kirk  v.  Hamilton,  102  U.  S. 
68, 
In  ejectment  the  plaintiff  must  recover,  if  at  all,  on 
the  strength  of  his  own  title. 

McHitt  V.  Turner,  16  Wall.  352;  Watts 
V.  Lindsey,  7  Wheat.  158;  Marsh  v.  Brooks, 
8  How.  223 ;  Fursell  v.  Gregg,  113  IT.  S.  550 ; 
Pursell  V.  Hughes,  113  TJ.  S.  565. 
A  mortgage  in  New  Mexico  creates  an  estate  in  land, 
and  is  not  a  security  for  the  payment  of  a  debt.    The  com- 
mon law,  except  when  modified  by  statute  is  a  part  of  our 
law. 

Browning   v.    Browning,  3    N.    M.    675; 
Brobst  V.  Brock,  10  Wall.  529-530;  1  Jones 
on  Mort.  Sees.  11-12-15. 
The  statutes  of  New  Mexico  impliedly  treat  mortgages 
as  convenng  an  estate  in  land. 

Compiled  Laws  1897,   Sees.   3943,  3953, 

3955,  3964,  3968  and  3969. 

The  mortgagor,  though  loosely  called  a  tenant  at  will 

of  the  mortgagee,  is  such  in  no  other  sense  than  that  his 

possession  may  be  put  to  an  end  whenever  the  mortgagee 

pleases. 

Moss   V.    Gallimore,    1    Dong.    279,    283; 
Lord  Selbome  in  Low  v.  Trelford,  1  App.  Cas. 
414-426;  Shaw   Chief    Justice  in  Lamed    v. 
Clark,  8  Cush.  29,    31;    Carroll  v.    Balance, 
26  111.  9,  19;  2  Bla.  Com.  158;  Coleman  v. 
Packard,  16  Mass.  39;  Flagg  v.  Flagg,  11  Pick 
475,  477;  Anderson  v.   Strauss,  98  111.  485; 
Hogan  V.  Kurtz,  94  TJ.  S.  773 ;  Hughes  v.  Ed- 
wards, 9  Wheat.  489;  Willis  v.  East  T.  and 
Bank  Co.,  169  TT.  S.  pp.  .309,  310,  311. 
After  the  maturity  of  the    mortgage,  a    mortgagee 
without   foreclosure   or    sale,    may    maintain    ejectment 
against  the  mortgagor,  without  giving  him  previous  notice. 

Jones  on  Mortgages,  719;  Allen  v.  Han- 
son, 44  Mo.  263. 
And  in  Vermont  an  action  of  ejectment  which  is  one 
of  the  methods   of  foreclosure  in  that  state,  might  be 
brought  after  the  remedy  on  the  debt  had  been  barred. 
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Reed  v.  Shefpley,  6  Vt.  602 ;  see  Van  Ness 
V.  Hyatt,  13  Pit.  294;  2  Freeman  on  Execu- 
tions, Sec.  190;  13  Am.  &  Eng.  Ency.  (2  Ed.) 
785-786;  Bank  of  Metropolis  v.  Gnttschlick, 
14  Pet.  32 ;  The  Union  Bank  of  La.  v.  Stafford 
et  al.,  12  How.  336 ;  Belknap  v.  Qleason,  11 
Conn.,  160,  27  Am.  Dec.  721;  Bush  v.  Cooper, 
26  Miss.  611 ;  59  Am.  Dec.  270;  Bizzell  v.  Nix, 
60  Ala.,  28i ;  Demuth  v.  Old  Town  Bank,  85 
Mo.  315;  Thayer  v.  Mann,  19  Pick  537;  Hey- 
er  V.  Pryen,  7  Paege  465;  Balch  v.  Onion,  4 
Cnsh.  559 ;  Norton  v.  Palmer,  142  Mass.  433 ; 
Johnson  v.  Railroad,  54  N.  Y.  416;  Pratt  v. 
Hnggins,  29  Barb.  277 ;  Joy  v.  Adams,  26  Me. 
330. 
Where  the  security  for  a  debt  is  a  lien  on  property, 
real  or  personal,  the  fact  that  the  right  of  action  on  the 
principal  obligation  is  barred,  does  not  impair  the  remedy 
at  law  or  in  equity  to  enforce  the  lien  to  which  a  dif- 
ferent limitation  is  applicable;  19  Ency.  of  Law,  (2  Ed.), 
p.  177 ;  Spears  v.  Hartley,  3  Esp.  81 ;  Higgins 
V.  Scott,  2  Band  Ad.  413;  Quantock  v.  Eng- 
land, 5  Burr.  2628;  Bullon  v.  Taylor,  14  R. 
I.  277;  Cape  Girardeau  County  v.  Harrison, 
58  Mo.  90 ;  Lewis  v.  Schwenn,  93  Mo.  32 ;  see 
also  Wood  V.   Augustine  et  al.,   61   Mo.   60; 
Booker  v.  Armstrong,  93  Mo.  59. 
In  California  the  mortgage  lien  is  barred  when  the 
debt  is  barred. 

Ijord  V.  Morris,  18  Cal.  482. 
The  law  in  force  at  the  time  a  mortgage  is  executed, 
with  all  the  conditions  and  limitations  it  imposes,  is  the 
law  which  determines  the  force  and  effect  of  the  mortgage. 

East  Tenn.  &  Ry.  v.  Prazier,  139  IT.  S. 
p.  293. 
TJnder  the  mortgage  in  this  case,  the  mortgagee  was 
entitled  to  immediate  possession  upon  default. 

Freedman's  Sav.  Co.  v.  Shepherd,  127  TT. 
S.  p.  502 ;  Jackson  v.  Slackhouse,  1  Cow.  122. 
And  being  entitled  to  immediate  possession  upon  de- 
fault he  was  entitled  to  maintain  ejectment.    He  was  not 
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barred  in  pursxdng  his  remedy  by  ejectment  for  the  re- 
covery of  possession  imtil  ten  years  after  the  right  of  entry 
accrued. 

23  Am.  &  Eng.  Ency.  of  Laws  (1  Ed.), 
898;  Opie  v.  Castleman,  32  Fed.  Rep.  511; 
Wood  V.  Augustine,  61  Mo.  46 ;  Gardner  v. 
Tery,  99  Mo.  523 ;  Orr  v.  Rode,  101  Mo.  387 ; 
Goldfrank  v.  Young,  64  Tex.  432;  Pieval  v. 
Zuber,  67  Tex.  275. 
It  is  well  settled  that  parol  evidence  is  admissible  to 
show  the  purpose  for  which  a  written  instrument  is  exe- 
cuted. 

Hutchins  v.  Hibbard,  34  N.  Y.  24 ;  Louns- 
bury  V.  Purdy,  16  Barb.  376;  Ryan  v.  Dox, 
34  N".  Y.  307 ;  2  Jones  on  Evidence,  Sec.  451 ; 
Brick  V.  Brick,  98  TJ.  S.  516. 
It  is  competent  to  show  by  parol  what  the  transac-     ' ' 
tion  was. 

Russell  V.  Southard,  12  How.  139;  Tay- 
lor V.  Luther,  2  Summ.  228;  Pierce  v.  Robin- 
son, 13  Cal.  116. 
It  can  be  shown  aliunde  that  the  conveyance    was 
made  in  execution  of  the  power. 

Smith  V.  Herring,  10  W.  Va.  596 ;  Taylor 
V.  Eastman;  92  N".    Car.    601;    Tjanegan    v. 
Sweny  53  Ark.  185. 
The  deed,  by  reason  of  its  execution  and  delivery  im- 
mediately after  the  sale  was  not  invalid.     The  moriigage 
so  provides. 

Huston  V.  Seely,  27  Iowa  183;  Tripp  v. 
Ide  3  R.  I.  51. 
Parol  evidence  was  admissible  to  prove  the  fact  of 
publication. 

1  Jones  on  Evidence  Sec.  202;     Teft  v. 
Size,  10  111.  432. 
A  mortgage,  duly  executed,  acknowledged  and  record- 
ed, is  admissible  in  evidence  of  the  mortgagee's  title  to 
the  land  mortgaged,  without  first  producing  the    notes 
which  it  was  given  to  secure. 

Smith  V.  Johns,  3  Gray,  517. 
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OPINION  OF  THE  COURT. 

MILLS,  C.  J. — The  case  at  bar  is  a  suit  in  ejectment, 
by  which  the  appellee,  Harrison,  sought  to  eject  appellant, 
Gallegos,  from  a  tract  of  laud  situated  in  Bernalillo,  Berna- 
lillo county,  N"ew  Mexico.  The  plaintiff,  Harrison,  loaned  a 
small  sum  of  money  to  one  Vicente  Gallegos,  and  to  se- 
cure the  payment  of  such  loan  took  from  said  Vicente 
Gallegos  and  his  wife  a  mortgage  on  the  property  in  ques- 
tion; said  mortgage  was  dated  May  9th,  1890,  and  was 
due  in  one  year  from  its  date.  The  mortgage  contained 
a  power  of  sale  authorizing  the  mortgagee  to  sell  the 
property  on  default  of  pajTuent  being  made.  The  mort- 
gagor, Vicente  Gallegos,  died  before  the  debt  secured  by 
the  mortgage  was  entirely  paid,  and  Harrison,  after  his 
death,  advertised  the  property  for  sale,'  and  on  July  27th 
1898,  sold  it  to  Jose  A.  Jaraniillo,  who  a  few  days  later 
conveyed  it  to  appellee. 

The  plaintiff  Harrison,  in  the  ejectment  suit,  bases 
his  title  on  the  mortgage,  and  the  subsequent  sale  by  him 

under  the  power  of  sale  contained  in  such  mortgage 
1      deed  and  the  convevance  thereafter  made.    It  nowhere 

appears  in  the  record,  unless  it  can  be  assumed  from 
the  fact  that  he  made  the  mortgage,  that  Vicente  Galle- 
gos, the  mortgagor,  was  the  o\%Tier  of  or  that  he  was  in 
possession  of  the  property  mortgaged,  nor  does  it  any- 
where appear  that  the  appellant  herein,  Antonio  Gallegos, 
claimed  the  real  estate  in  controversy,  of  which  he  was  in 
possession  at  the  time  this  suit  was  brought,  through  the 
mortgagor.  From  all  that  appears  in  the  record  he  may 
have  derived  his  title,  if  he  has  any,  from  parties  entirely 
outside  of  those  mentioned  in  this  y)roceeding. 

To  show  that  the  appellee  held  a  mortgage  on  the 
land  in  question,  of  which  land  he,  the  mortgagee,  was 
never  in  actual  possession,  is  far  from  showing  that  the 
mortgagors  had  title  to  it.  Tf  both  parties  to  this  suit 
claimed  title  from  a  common  source,  to- wit. :  Vicente  Gal- 
legos, then  the  sale  under  the  mortgage  deed  if  properly 
made  would  have  been  sufficient  to  convev  title,  but  the 
defendant,  Antonio  Gallegos,  offered  no  evidence,  nor  was 
anv  introduced  to  show  from  whom  he  claimed  title,  and 
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we  cannot  assume  that  he  claimed  it  from  the  mortgagor, 
Vicente  Gallegos. 

It  is  well  settled,  "that  in  actions  of  ejectment  the 
plaintiff  must  recover  on  the  strength  of  his  own  title,  and 
show  that  he  had  title  to  the  particular  land  in  dispute." 
Maxwell  Land  Grant  Co.  v.  Dawson,  7  N.  M.  133;  Hen- 
derson V.  Wanamaker,  79  Fed.  736;  Union  Pac.  Ey.  Co., 
V.  Reed,  80  Fed.  234,  and  this  court  has  also  decided  that 
the  "possession  of  the  defendant  gives  him  a  right  against 
every  person  who  cannot  establish  a  title.  This  is  a  gen- 
eral rule,  to  which  there  is  no  exception,"  Salazar  v. 
Longw^ell,  5  X.  M.  548. 

A  plaintiff  in  ejectment,  even  when  the  title  is  de- 
rived from  a  common  source  must  show  a  better  one  than 
that  of  the  defendant;  or  an  actual  possession  prior 
2  to  that  of  the  defendant  in  order  to  put  the  defend- 
ant to  the  necessity  of  supporting  his  possession  by 
a  title  superior  to  one  of  naked  possession.  L'Engle  v. 
Eeed,  9  South,  213;  Miller  v.  L.  I.  R.  R.  Co.,  71,  K  Y. 
380;  Smith  v.  Bryan,  74  Ind.,  515;  Peck  v.  L.  A.  R.  R. 
Co.,  101  Ind.,  366;  Summers  v.  Spratt,  20  Fla.-495;  Hall 
V.  Giddings,  2  Har.  &  J.  112;  Railway  Co.  v.  Loring,  51 
Fed.  932 ;  Building  Assn.  v.  Schall,  107  Ala.  531. 

In  this  case  on  account  of  the  failure  of  the  plaintiff 
to  prove  that  the  parties  who  made  the  mortgage  to  him 
were  the  owners  of  or  in  the  actual  possession  of  the  land, 
or  that  both  the  defendant  and  himself  claimed  title  from 
a  common  source,  to-wit,  the  mortgagor,  we  do  not  think 
that  the  plaintiff  proved  a  title  superior  to  that  of  the  de- 
fendant, who  was  in  actual  possession  such  as  would  war- 
rant a  judgment  in  his  favor. 

Further,  the  record  nowhere  discloses  that  the  de- 
fendant, Antonio  Gallegos,  owed  plaintiff  Harrison  any 
money,  except  that  claimed  as  damages  for  the  detention 
of  the  land  in  controversy,  and  in  this  case  the  judgincMit 
does  not  give  Harrison  the  possession  of  such  land.  The 
judgment  is  found  on  page  20  of  the  transcript  of  record, 
and  reads  as  follows,  to-wit:  "It  is  therefore  considered 
by  the  court  that  the  said  George  W.  Harrison,  recover 
from  the  said  Antonio  Gallegos  the  said  sum  of  one  cent, 
as  heretofore,  by  the  verdict  of  the  jury  found  due  him. 
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with  interest  from  April  19th,  1902,  together  with  his 
costs  herein  expended,  and  that  he  have  execution  there- 
for/^ 

The  errors  assigned  make  no  objection  to  the  form  of 
the  judgment,  and  we  simply  point  it  out  to  counsel,  be- 
cause in  our  opinion  it  does  not  conform  with  the  plead- 
ings. Even  if  the  judgment  below  was  affirmed  bv  us,  it 
would  not  give  Harrison  the  possession  of  the  land. 

This  action  was  primarily  to  recover  possession  of  real 
estate,  and  unless  the  judgment  gives  the  plaintiff  such 
real  estate  he  cannot  recover  damages,  even  in  the  small 
sum  of  one  cent,  for  its  detention. 

For  the  reasons  given  above  this  cause  is  reversed 
and  remanded  to  the  district  court  of  Bernalillo  county  for 
further  proceedings,  and  it  is  so  ordered. 

John  R.  McFie,  A.  J.,  Frank  W.  Parker,  A.  J.,  Wm. 
H.  Pope,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Baker,  A.  J.,  having  tried  the  cause  below  took  no 
part  in  this  decision. 


[No.  1029,  January  17,  1905.] 

W.  E.   DAME,  Appellee,  v.   THE   COCHITI  KEDUC- 
TlOlSr  AXD  IMPROVEMENT  CO.,  Appellant. 

SYLLABUS. 

1.  Upon  appeal  from  a  Judgment  upon  default  the  suffi- 
ciency of  the  complaint  is  to  be  tested  as  upon  demurrer,, 
and  if  the  allegations  of  the  complaint  are  insufficient  to  sus- 
tain the  Judgment,  the  same  will  be  reversed. . 

2.  Testing  the  complaint  in  this  cause  by  the  foregoing 
rule,  the  same  stated  no  cause  of  action  for  either  attorney's 
fees  or  the  principal  of  the  bonds  sued  on. 

3.  In  the  absence  of  any  allegation  and  proof  of  an 
agreement  to  pay  counsel  fees,  such  fees  cannot,  unless 
specially  provided  for  by  statute,  be  awarded  either  as  costs 
or  otherwise. 

4.  An  allegation^  "that  by  reason  of  the  failure  of  said 


VOL.    13,   JANUARY   TERM,   1905.  11 

Dame  v.  Cochlti  Education  and  Improvement  Co. 

company  to  pay  said  interest  coupons  when  due  and  by  reason 
Oi  their  failure  to  have  paid  any  part  of  the  same  for  over 
six  months  last  past,  and  for  over  six  months  last  past  since 
their  presentation  at  the  place  designated  for  payment  x  x 
the  principal  x  x  on  said  bonds  is  now  due  and  payable/'  is 
not  a  pleading  of  the  substantive  facts  necessary  to  consti- 
tute a  cause  of  action  for  such  principal,  but  is  the  state- 
ment of  a  mere  conclusion  of  law. 

5.  A  Judgment  for  the  principal  of  the  bonds  here  sued 
on,  rendered  by  default,  upon  the  allegations  last  set  forth, 
cannot  be  sustained. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  B.  S.  Baker^  Associate  Justice.     Affirmed. 

M.  E.  HiCKBY,  McMiLLEN  &  Bbynolds.  for  Appel- 
lants. 

The  complaint  was  filed  February  28,  1903.  The  bond, 
a  copy  of  which  is  made  a  part  of  the  complaint,  states 
positively  that  it  is  due  April  1,  1904. 

It  is  nowhere  alleged  in  the  complaint  that  there  is 
in  the  bonds,  or  in  the  trust  deed  securing  the  payment  of 
said  bonds,  any  provision  whereby  the  principal  becomes 
due  upon  default  in  the  payment  of  the  coupons,  and  the 
allegation  ^'that  both  principal  and  interest  on  said  bonds 
is  now  due  and  payable/'  is  a  mere  conclusion  of  law,  not 
admitted  by  demurrer  nor  default. 

Millard  v.  Baldwin,  3  Gray  484;  Hollis 

V.  Richardson,  13  Gray  392 ;  Cragin  v.  Lovell, 

109  IT.  S.  J99;  27  (L.  Ed.),  905. 

The  declaration  is  fatally  defective  for  not  stating  the 

facts  necessary  to  enable  the  court  to  jud^e  for    itself 

whether  that  conclusion  of  law  has  any  foundation  in  fact. 

Hopper  V.  Covington',  118  TJ.  S.  148;  30 

(L.  Ed.)   190:  Pumpelly  v.  Green,  13  Wall. 

166-175;  20  (L.  Ed.)  557. 

A  judgment  for  attorney's  fees  for  services  rendered 

in  the  same  case,  is  never  allowed  in  an  action  on  contract, 

unless  stipulated  for  or  authorized  by  statute.  There  is  no 

such  statute  in  New  Mexico,  and  no  such  stipulation  in 

this  case. 
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Stover  V.  Jonnycake,  9  Kas.  368;  Shella- 

barger  v.  Thayer,  15    Kas.   624;    Oelrich    v. 

Williams,  15  Wall.  231;  Day  v.  Woodworth, 

13  How.  370-371. 

A  judgment  by  default  upon  a  bond  not  due,  may  be 

reversed  upon  appeal  or  error. 

McAllister  v.  Kuhn,  96  U.  S.  89 ;  24  (L. 
Ed.)  615;  Cragin  v.  Lovell,  Supra. 
E.  W.  DoBSON^  for  Appellee. 

The  facts  must  be  carefully  distinguished  from  the 
evidence  of  the  facts.  The  latter  pertains  to  the  trial  and 
has  no  place  in  the  pleadings. 

Green  v.  Palmer,  15  Cal.  415 ;  4  Ency. 
PI.  &  Pr.  p.  612. 
Since  no  objection  was  made  to  the  judgment  in  the 
lower  court,  on  account  of  the  fact  that  it  included  attor- 
neys fees  and  no  opportunity  was  given  that  court  to  cor- 
rect its  error,  the  objection  should  not  bo  heard  in  this 
court. 

Mason  v.   McLean,   32    Pac.   1006. 

STATEMENT  OF  FACTS. 

This  is  a  suit  filed  on  February  28,  1903,  to  recover 
on  five  bonds  sold  to  the  plaintiff  and  appellee,  W.  E. 
Dame,  by  the  Cochiti  Reduction  and  Improvement  Com- 
pany, the  appellant.  The  allegations  of  the  complaint, 
omitting  those  here  immaterial,  are  as  follows: 

"That  the  defendant  is  a  corporation  duly  incorpor- 
ated under  the  laws  of  the  State  of  Colorado,  and  having 
its  principal  place  of  business  near  Bland,  Bernalillo 
countv,  Territorv  of  New  Mexico,  and  that  the  said  de- 
fendant,  under  and  by  virtue  of  its  incorporation  papers 
and  by-laws,  was  duly  authorized  and  empowered  to  bor- 
row money,  and  thereafter,  its  directors,  duly  elected,  did, 
at  a  meeting  duly  called,  vote  for  the  issuing  of  first  mort- 
gage bonds  to  an  amount  not  to  exceed dollars,  and 

that  said  bonds  were  duly  issued  in  and  upon  the  first 
day  of  April,  1899. 

"Plaintiff  alleges  that  the  said  bonds  were  to  be  of 
the  value  of  one  hundred  ($100.00)  dollars  each,  and  that 
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a  copy  of  said  bonds  is  hereto  attached  to  said  complaint, 
"Exhibit  A'^  and  made  a  part  of  the  same. 

^'Plaintiff  alleges  that  he  purchased,  for  value  re- 
ceived, five  of  the  said  bonds  hereinbefore  mentioned,  be- 
ing the  numbers  132  to  136,  inclusive,  and  that  he  is  at 
the  present  time  the  owner  of  said  bonds. 

"Plaintiff  further  alleges  that  the  interest  coupons 
for  the  sum  of  three  ($3.00)  dollars  each  upon  each  of 
said  bonds,  due  and  payable  on  the  first  day  of  October, 
A.  D.,  1901,  were  duly  presented  at  the  place  designated 
in  said  deed  of  trust  mortgage,  to-wit,  the  State  Trust 
Company  of  the  City  of  New  York,  and  payment  was  re- 
fused thereon,  and  that  all  of  said  coupons  have  been  due 
and  payable  for  over  six  months  last  past,  and  that  the 
same  wore  presented  for  pa>Tnent  more  thati  six  months 
last  past,  at  the  place  designated  for  payment,  and  said 
payment  was  refused,  and  the  said  coupons  are  still  due 
and  impaid. 

"Plaintiff  further  alleges  tliat  the  interest  coupons  in 
and  upon  each  of  said  bonds  for  the  sum  of  three  ($3.00) 
dollars  each,  due  and  payable  on  the  first  day  of  April,  A. 
D.,  1902,  were  duly  presented  to  the  State  Trust  Com- 
pany of  the  City  of  Xow  York,  for  pajmient  over  six 
months  last  past,  and  that  payment  thereof  was  duly  re- 
fused, and  that  the  same  still  are  due  and  unpaid,  and 
that  the  said  coupons  have  been  due  and  unpaid  for  over 
six  months  last  past  and  for  over  six  months  since  the 
time  of  presentation  of  the  same  for  pa>mient. 

'^Plaintiff  further  alleges  that  the  interest  coupons 
for  the  sum  of  thro(»  ($3.00)  dollars  upon  each  of  said 
bonds  was  due  and  payable  on  the  first  day  of  October,  A. 
D.,  1902,  and  are  still  due  and  unpaid. 

"Plaintiff  alleges  that  by  reason  of  the  failure  of  said 
company  to  pay  said  interest  coupons  when  due,  and  by 
reason  of  their  failure  to  have  paid  any  part  of  the  same 
for  over  six  months  last  past,  and  for  over  six  months  last 
past  since  their  presentation  at  the  place  designated  for 
pa^Tnent,  that  both  the  principal  and  interest  on  said  bonds 
ifl  now  due  and  payable,  and  thereby  the  defendant  is  in- 
debted to  this  plaintiff  in  the  sum  of  five  hundred 
($.500.00)   dollars  principal  and  also  fort>'-five    ($45.00) 


14  SUPREME  COUHT   OF   NEW   MEXICO, 


Dame  v.  Gochltl  Education  and  Improvement  Co. 


dollars,  being  the  amount  of  said  coupons  upon  said  bonds, 
and  also  for  interest  upon  said  bonds  due  from  October 
first,  1902. 

^Whereof,  the  plaintiff  demands  judgment  against  the 
said  defendant  for  the  sum  of  five  hundred  ($500.00)  dol- 
lars, the  amount  of  the  principal  of  said  bonds;  and 

^^herefore,  plaintiff  also  demands  judgment  for  the 
sum  of  forty-five  ($45.00)  dollars,  being  the  amount  of 
said  coupons  upon  the  said  bonds,  and  the  plaintiff  also 
demands  judgment  against  said  defendant  for  interest 
due  on  said  bonds  from  October  first,  1902,  up  to  date. 

'therefore,  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  five  hundred    and    forty- five 
($545.00)   dollars  from  October  first,  1902,  up  to  date, 
and  for  his  costs  in  this  suit  expended,  and  for  attorney's^ 
fee  to  be  fixed  by  the  court  as  a  part  of  said  costs.^' 

Upon  the  foregoing  allegations  plaintiff  demanded 
jiulgment  for  five  hundred  dollars,  principal  of  said  bonds. 
Forty-five  dollars  being  amount  of  said  coupons  up5n  the 
said  bonds,  with  interest  on  said  $545  from  October  1, 
1902,  attorney's  fees  and  costs.  A  copy  of  the  bond  and 
coupon  mentioned  in  the  complaint  is  attached  thereto. 
It  seems  sufficient  to  say  that,  in  neither  is  there  any  stip- 
ulation for  the  payment  of  attorne/s  fees,  nor  any  provi- 
sion that  upon  default  of  payment  of  interest  the  principal 
is  to  become  due. 

The  defendant  failed  to  appear,  default  was  adjudged 
and  on  April  3, 1903,  final  judgment  was  entered  for  $560, 
together  with  costs,  including  fifty  dollars  attorney^  fees. 
The  judgment  is  prefaced  by  the  following  recital :  'This 
cause  coming  on  for  hearing,  and  the  jury  being  waived 
by  the  plaintiff,  was  submitted  to  the  couii  upon  the  plead- 
ings and  evidence.'' 

On  June  6,  1903,  a  motion  was  filed  to  recall  the  exe- 
cution and  to  vacate  the  judgment,  which  being  overruled, 
an  appeal  was  taken  to  this  couit. 
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POPE,  J. — ^The  ground    specifically  urged  in    the 
court  below  as  well  as  in  this  court,  for  vacating  the  judg- 
ment is,  that  the  court  erred  in  rendering  judgment 

1  for  principal  and  attomey^s  fees,  for  the  reason  that 
the  complaint  as  to  these  items  sets  forth  no  cause  of 

action.  If  this  contention  is  supported  by  the  record  the 
cause  must  be  reversed,  for  no  rule  is  more  clearly  recog- 
nized than  that  no  valid  judgment  by  default  can  be  ren- 
dered upon  a  complaint  that  states  no  cause  of  action. 
Upon  appeal,  the  complaint  is  to  be  tested  as  upon  de- 
murrer, and  if  it  would  have  been  vulnerable  upon  demur- 
rer it  is  equally  vulnerable  upon  an  appeal  from  a  judg- 
ment upon  default.  The  rule  is  clearly  stated  in  McAl- 
lister V.  Kuhn,  96  TJ.  S.  89,  where  it  is  said : 

"Upon  a  writ  of  error  to  reverse  a  judgment  by  de- 
fault such  defects  in  the  declaration  or  complaint  as  could 
have  been  taken  advantage  of  before  judgment  by  general 
demurrer,  may  be  brought  under  review.  If  the  judg- 
ment would  have  been  arrested  on  motion,  if  made  be- 
cause the  declaration  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  it  may  be  reversed  for  the  same 
reason  upon  error.^^  See  also  Abbe  v.  Marr,  14  Cal.  210; 
Chovnski  v.  Cohen,  39  Cal.  501. 

The  question  therefore  is,  would  the  complaint  as  to 
the  items  complained  of  have  been  good  upon  demurrer? 

Considering  first  the  matter  of  attomeVs  fees,    we 

2  think  no  cause  of  action  is  set  forth  as  to  this  item. 
There  is  no  allegation  that  the  defendant  undertook 

to  pay  attomey^s  fees  in  case  of  suit,  and  the  bond  attached 
to  the  complaint  contains  no  such  stipulation.  In  the  ab- 
sence of  such  an  agreement,  counsel  fees  cannot  be  awarded 
either  as  costs  or  otherwise.  Oelrichs  v.  Spain,  15  Wall. 
231.  Indeed,  the  impropriety  of  this  item  is  practically 
admitted  by  appellee  in  his  brief. 

This  brings  us  to  the  main  item  sued  for,  the  princi- 
pal of  the  five  bonds.  Does  the  complaint  set  forth  a 
cause  of  action  as  to  this?  Prom  the  bond  attached  and 
referred  to  in  the  complaint  it  appears  that  the  bond  sued 
on  obligated  the  defendant  company  to  pay  the  principal 
thereof  on  the  first  flay  of  April,  1904.    There  is  no  pro- 
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vision  for  the  earlier  payment  of  the  principal  in  the  bond 
pleaded,  and  unless  there  is  some  adequate  allegation  to 
that  effect  in  the  complaint  it  is  manifest  that  there  was 
npon  the  pleadings  nothing  due  on  the  principal  when  this 
suit  was  brought  in  February,  1903,  that  it  was  as  to  that 
item  prematurely  brought,  that  the  complaint  in  this  re- 
spect states  no  cause  of  action,  and  that  it  is  the  duty  of 
this  court  equally  so  to  declare  in  this  proceeding  as  upon 
demurrer.  Turning  to  the  complaint  it  will  be  noted  that 
while  there  are  detailed  statements  as  to  the  time  of  the 
falling  due  of  the  interest  installments  of  October,  1901, 
April,  1902,  and  October,  1902,  showing  $45  due  on  that 
account,  there  is  absolutely  no  allegation  showing  that  the 
principal  was  due  at  the  filing  of  the  suit  except  the  fol- 
lowing : 

"Plaintiff  alleges  that  by  reason  of  the  failure  of  said 
company  to  pay  said  interest  coupons  when  due,  and  by 

reason  of  their  failure  to  have  paid  any  part  of  the 
3      same  for  over  six  months  last  pa.'^t.  and  for  over  six 

months  last  past  since  their  presentation  at  the  place 
designated  for  payment,  that  both  the  principal  and  in- 
terest on  said  bonds  are  now  due  and  payable,  and  thereby 
the  defendant  is  indebted  to  this  plaintiff  in  the  sum,"  etc. 

Tt  is  insisted  by  appellee  in  his  brief  that  this  allega- 
tion taken  as  true  and  aided  by  what  was  prosnma])ly  ade- 
quate proof,  is  sufficient  to  sustain  the  judgment  for  the 
principal.  It  should  be  noted  here,  however,  before  pro- 
ceeding to  the  question  of  pleading  that  if  the  latter  be  in- 
sufficient no  proof,  however  ample,  can  justify  a  judg- 
ment. The  measure  of  the  risrht  to  recoven'  is  what  is  al- 
leged.  It  is  to  this  that  the  defendant  was  summoned  to 
respond  and  the  most  satisfactory  proof  of  the  right  to  re- 
cover, in  so  far  as  it  overlaps  the  allegations,  is  absolutely 
valueless  to  sustain  the  judgment.  Thus  in  ITall  v.  Jones, 
3  Tex.  305,  it  is  said : 

"Facts  not  alleged  though  proved  cannot  form  the 
basis  of  a  decree  or  judgment.  That  a  judgment  has  been 
taken  by  default  does  not  dispense  the  rule  which  requires 
that  the  proofs  shall  conform  to  the  allegations  and  that 
the  latter  must  be  sufficient  to  constitute  a  legal  basis 
on  which  to  predicate  the  judgipent.  To  maintain  a  judg- 
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ment  by  default  the  petition  must  set  forth  a  cause  of 
action  with  substantial  accuracy  and  with  sufScient  cer- 
tainty, to  inform  the  country  what  judgment  to  render, 
withoxit  looking  for  information  to  proofs  not  within  the 
allegations/* 

Recurring  to  the  matter  of  pleading  it  must  be  fur- 
ther recalled  that  the  only  allegations  fixed  by  the  default 
are  those  traversable^  material  and  well  pleaded. 
4  Weese  v.  Barker,  7  Colo.  171;  Shepard  v.  New  Hav- 
en Co.,  45  Conn.  58;  McKinney  v.  State,  101  Ind. 
355;  that  while  default  and  demurrer  each  admit  facts 
well  pleaded,  they  do  not  admit  that  the  construction  of 
a  written  instrument  attached  to  the  complaint  is  the  true 
one,  or  that  its  legal  effect  is  contrary  to  that  which  its 
language  imports.  (Interstate  Land  Company  v.  Maxwell 
Company,  139  XJ.  S.  578).  J^either  is  a  mere  conclusion 
of  law  admitted  by  demurrer  or  default.  (Corgin  v. 
Lovell,  109  U.  S.  199).  The  complaint  must  state  the 
facts  necessary  to  enable  the  court  to  judge  for  itself 
whether  the  conclusion  of  law  has  any  foundation  in  fact. 
(Pumpelly  v.  Green  Bay  Co.,  13  Wall.  175;  Hopper  v. 
Covington,  118  U.  S.  148,  151).  The  pleader  should 
state  the  facts  which  he  thinks  give  a  right  of  action  and 
not  keep  back  these  facts  and  offer  the  court  his  opinion. 
(Williams  v.  Knighton,  1  Or.  234.)  Applying  these  ele- 
mentary rules  to  the  allegations  here  relied  on,  we  are  im- 
pressed with  the  fact  that  it  amounts  to  nothing  more  than 
a  conclusion  of  law  and  is  not  an  averment  sufficient  to 
sustain  a  judgment  for  the  principal.  Had  the  allegation  in 
question  omitted  the  reasoning  it  contains  and  been  as 
follows :  "Plaintiff  alleges  x  x  x  x  that  both  the  principal 
and  interest  on  said  bonds. is  now  due  and  payable  and 
thereby  the  defendant  is  indebted  to  this  plaintiff  in  the 
sum,"  etc.,  it  would  hardly  be  contended  that  this  was 
more  than  a  statement  of  a  legal  conclusion.  This  charac- 
ter of  allegation  has  been  frequently  considered  by  the 
authorities  and  with  the  uniform  holding  that  it  consti- 
tutes no  averment  of  fact,  but  simply  the  pleading  of  a 
conclusion  of  law  and  thus  insufficient  to  sustain  a  de- 
fault. (Crogin  v.  Tjovell,  109  S.  D.  199;  Hopper  v.  Cov- 
ington, 118  F.  S.  148,  151 ;  Pumpelly  v.  Green  Bay  Co., 


18  SUPREME  COURT  OF   NEW   MEXICO, 


Dame  v.  Cochitl  Education  and  Improvement  Co. 


13  Wall  175;  Hollis  v.  Richardson,  13  Gray  393;  Will- 
iam V.  E^nighten,  supra)  Does  the  addition,  to  this 
clearly  insufficient  pleading,  of  certain  reasons  why  the 
amount  claimed  is  due  make  it  any  less  the  allegation  of 
a  mere  conclusion  of  law?  It  is  announced  in  Pumpelly 
V.  Qreen  Bay  Company,  supra.,  that  ^*it  is  bad  pleading 
not  to  state  the  facts  upon  which  the  court  can  construe 
the  law  for  itself  and  ascertain  if  the  fact  pleaded  is  a 
good  defense."  We  think  that  this  allegation  is  clearly 
subject  to  this  objection.  Even  if  it  could  be  conceded 
that  reasons  coupled  with  concluBions  of  law  are,  if  such 
reasons  are  legally  tenable,  allegations  sufficient  to  sus- 
tain a  default,  the  reasons  stated  in  the  complaint  are  in- 
sufficient. It  is  alleged  that  by  reason  of  the  failure  to 
pay  the  interest  coupons  for  over  six  months  past  since 
their  presentation  at  the  place  designated  for  payment, 
bcth    principal  and    interest   is    now    due    and   payable. 

This  is  manifestly  incorrect  as  an  interpretation 
5     of  the  instrument  sued  on.     It  is  equally  incorrect 

as  a  general  proposition  of  law.  The  mere  failure  to 
pay  interest  installments  for  six  months,  or  any  other 
period,  cannot  of  itself  under  any  circumstances  result 
in  the  maturing  of  the  principal.  To  produce  this  result 
there  must  be  a  failure  to  pay  and  more;  that  is  to  say, 
an  agreement  that  such  failure  shall  mature  the  principal. 
The  complaint  is  fatally  defective  in  that  it  fails  to  al- 
lege that  there  was  such  an  agreement.  If,  as  intimated 
on  the  argument,  there  was  such  a  provision  in  the  deed 
of  trust  securing  the  bonds,  there  should  have  been  an 
averment  to  that  effect.  Without  such  an  averment  there 
was  no  basis  for  the  introduction  in  evidence  of  the  mort- 
gage or  any  other  agreement  providing  that  a  failure  to 
pay  interest  should  effect  the  maturity  of  the  principal. 
In  other  words  there  was  no  case  stated  for  the  recovery  of 
the  principal. 

For  the  reasons  stated  the  judgment  of  the  court  be- 
low will  be  reversed  and  the  case  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

William  J.  Mills,  C.  J.,  Frank  W.  Parker,  A.  J.,  John 
E.  McFie,  A.  J.,  Edward  A.  Mann,  A.  «T.,  concur. 
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[No.  1058,  January  17,  1905.] 

R.  D.  ARMSTRONG,  Appellant,  v.  MANUEL  ARAGON, 

Appellee. 

SYLLABUS. 

•  1.  Where  there  Is  no  evidence  to  sustain  a  verdict 
against  a  defendant,  or  where  the  court  would  be  compelled 
to  set  aside  a  verdict  against  a  defendant.  If  returned,  the 
court  has  power  to  direct  a  verdict  In  favor  of  defendant. 
Candelarla  v.  A.,  T.  &  S.  F.  Ry.  Co.,  6  N.  M.  266  United 
States  V.  Gumm  Bros.,  9  N.  M.  616. 

2.  Testing  the  facts  of  this  case  by  the  rule  Just  stated 
and  by  the  provisions  of  sections  3199-3212,  C.  L.  1897,  there 
was  no  error  In  Instructing  the  Jury  to  find  for  the  defendant 

3.  Under  the  facts  dlsclosied  by  the  record  the  court 
committed  no  error  In  overruling  the  motion  for  a  new  trial 
upon  the  ground  of  newly  discovered  evidence.  Rube  v. 
Abreu,  1  N.  M.  247. 

Appeal  from  the  district  court  of  Lincoln  county,  be- 
fore Frank  W.  Parker,  Associate  Justice.    AflBrmed. 

George  W.  Prichard,  and  George  B.  Barber,  for 
Appellant. 

Under  the  statutes  of  New  Mexico  the  plaintiff  in 
error  is  entitled  to  recover  one  hundred  dollars. 

Sees.  3199-3200  and  3208  Compiled  Laws 
1897. 
An  agency  once  established  is  presumed  to  exist  until 
notice  is  given  by  the  principal  to  the  contrary. 

Parsons     on    Contracts,    Vol.    1    p.    45, 
(6th  Ed.) 
An  agent  who  has  power  to  do  a  particular  act,  has 
also  the  power  to  do  whatever  belongs  to  the  doing  of 
such  act,  or  is  necessary  to  its  performance. 

Law.  V.  Stakes,  90  Am.  Dec.  p.  655;  Per- 
cy V.  Hedrick,  2  West  Va.,  458 ;  98  Am.  Dec. 
774;  BwilPs  Evans  on  Agency,  Sec.  107. 
Before  the  court  can  direct  a  verdict  for  the  defend- 
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ant  there  must  be  no  evidence  tending  to  support  the  plain- 
tiff^s  ease. 

Spelling  on  New  Trial  and  Appellate 
Practice,  Vol.  1,  p.  329 ;  Meyer  v.  Madreperla, 
9  Am.  St.  Repts.  536 ;  Blashfield  on  Instruc- 
tion to  Juries,  pp.  9-11  and  12;  O^Connor  v. 
Witherby,  111  Col.  532. 
The  application  for  a  new  trial  should  have  been 
granted. 

Porter  v.  Talcott,  1  Cowen,  359;  Missouri 
Pacific  Ry.  Co.  v.  Lovelace,  57  Kas.  195;  45 
Pacific,  590. 

BoNHAM  &  HoLT^  for  defendant  in  error. 

A  special  agency  exists  when  there  is  a  delegation  of 
authority  to  do  a  single  act. 

Story  on  Agency,  Par.   17;   Parsons    on 
Contracts,  41. 
A  special  agent  is  appointed  only  for  a  particular 
purpose,  and  is  vested  with  limited  powers. 

Chitty  on  Contracts,  285. 
The  court  should  instruct  the  jury  to  find  a  verdict 
for  th^  defendant,  where  there  is  no  evidence  to  sustain 
a  verdict,  or  where  the  court  would  be  compelled  to  set 
aside  a  verdict  if  one  should  be  returned  against  the  de- 
fendant. 

United  States  v.  Gumm  Bros.,  9  N.  M. 
616. 
Every  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  must  be  supported  by  the  affidavit  of 
the  applicant  and  his  attorney,  stating  the  date  when  the-, 
evidence  was  discovered,  the  nature  of  the  newly  discov- 
ered  evidence,  and  the  names  of  the  new  witnesses. 

Ency.  PI.  &  Pr.,  Vol.  14,  823-824. 

STATEMENT  OF  FACTS. 

This  is  a  suit  brought  by  the  appellant  Robert  D. 
Armstrong,  under  section  3199  to  3212  of  the  Compiled 
Laws  of  1897,  against  Manuel  Aragon,  to  recover  the  sum 
of  one  hundred  dollars  alleged  to  have  been  paid  by  said 
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Armstrong  to  said  Manuel  Aragon  through  one  E.  W. 
Hulbert,  as  stakeholder,  as  the  result  of  a  bet  or  wager 
upon  the  result  of  the  election  of  sheriff  at  the  general 
election  held  in  said  county  on  November  4,  1902.  Upon 
the  trial  of  the  case  the  plaintiff,  Armstrong,  testified  that 
on  Xovember  8,  1902,  he  wagered  the  sum  of  $100  against 
$200  with  the  defendant,  Aragon,  upon  the  result  of  the 
race  for  sheriff  of  the  county  of  Lincoln.  The  two  amounts, 
$100  put  up  by  Armstrong,  and  $200  put  up  by  Aragon, 
were  at  the  time  placed  in  an  envelope,  and  sealed  at  Ara- 
gon's  saloon,  and  thereupon  a  question  of  stakeholder 
arose.  Manuel  Aragon  being  busy  at  the  time,  it  was 
agreed  between  the  parties  that  Jacobo  Aragon,  a  brother 
of  the  defendant,  should  accompany  plaintiff  to  the  office 
of  a  designated  third  party  to  place  the  money  in  his 
hands  as  stakeholder.  That  person  declined  to  act  in  the 
matter,  and  thereupon  Jacobo  Aragon  and  plaintiff  went 
to  E.  W.  Hulbert  and  placed  the  money  in  his  hands  as 
stakeholder,  but  plaintiff  testified  that  he  did  not  know 
whether  Manuel  Aragon  authorized  Jacobo  to  go  with  him 
to  Hulbert  or  not.  Plaintiff  further  testified  that  he  had 
never  received  the  monev  back  but  that  on  the  contrary 
upon  making  demand  upon  Manuel  Aragon  for  said  $100, 
some  ten  months  after  the  wager,  Aragon  replied  that 
^Tie  didn't  know  plaintiff,  had  made  no  bet  with  him, 
didn't  know  him  in  the  bet  and  that  said  bet  was  made 
with  one  Jose  Antonio  Garcia."  Emilio  Ozane,  another 
witness  testified  that  he  was  present  at  the  time  of  a 
wager,  that  $200  was  put  up  by  Manuel  Aragon  and 
$100  by  Armstrong  and  placed  in  an  envelope  and  that  the 
bet  was  made  upon  the  result  of  the  election  for  sheriff. 
E.  W.  Hulbert  testified  that  on  the  night  of  November 
8,  1902,  the  plaintiff  and  Jacobo  Aragon  placed  in  his 
hands  as  stakeholder  a  sealed  envelope;  that  he  did  not 
know  how  much  was  in  the  envelope  until  after  the  money 
had  been  turned  over  by  him,  and  that  it  was  finally 
turned  over  by  him  to  Jacobo  Aragon  some  time  in  the 
month  of  November,  after  the  election.  This  was  all  the 
evidence  presented  on  the  trial  material  to  the  present  in- 
quiry. Upon  the  close  of  the  testimony  for  plaintiff,  coun- 
sel for  defendant  moved  the  court  to  instruct  the  jury  to 
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find  a  verdict  for  the  defendant/'  Thereupon  the  court  an- 
nounced to  counsel  for  plaintiff  that  there  was  a  failure 
of  proof,  as  to  the  receipt  by  the  defendant  of  the  money 
sought  to  be  recovered,  but  plaintiff  declined  to  introduce 
further  proof,  and  under  instructions  of  the  court  the  jury 
returned  a  verdict  for  defendant.  A  motion  for  a  new  trial 
was  filed,  alleging  among  other  grounds,  that  the  plaintiff 
had  discovered  new  and  material  evidence,  to-wit,  the  tes- 
timony of  William  S.  Brady.  The  aflBdavit  of  the  latter, 
which  was  filed  with  the  motion,  sets  forth  an  alleged  con- 
versation with  the  defendant  Manuel  Aragon  in  the  month 
of  November,  1902,  and  within  ten  days  after  the  result  of 
the  general  election  had  been  declared,  in  which  affiant 
asked  Aragon  '^if  he  had  taken  up  the  bet  with  Jose  An- 
tonio Garcia'*  to  which  Aragon  replied  'TTo,  that  Arm- 
strong had  taken  it  up  with  him  and  that  he,  Aragon,  had 
won  one  hundred  dollars  from  Armstrong  and  had 
got  the  money."  The  affidavit  further  sets  forth  that  affi- 
ant had  not  mentioned  the  subject  to  Armstrong  or  his 
attorneys  until  after  the  trial  of  the  cause.  The  motion 
for  a  new  trial  having  been  overruled,  and  judgment  hav- 
ing been  entered  for  the  defendant,  plaintiff  appealed  to 
this  court. 

OPINION  OF  THE  COURT. 

POPE,  J. — The  record  presents  two  questions:  First, 
did  the  court  err  in  instructing  the  jury  to  find  a  verdict 
for  the  defendant?  and  second,  did  the  court  err  in  re- 
fusing to  grant  a  new  trial  upon  the  showing  inade? 

Upon  the  first  of  these  propositions  it  is  the  well  set- 
tled rule  in  this  Territory  that  where  there  is  no  evidence 

to  sustain  a  verdict  against  the  defendant,  or  where 
1      the  court  would  be  compelled  to  set  aside  a  verdict 

against  the  defendant,  if  returned,  the  court  has  pow- 
er to  direct  a  verdict  in  favor  of  the  defendant.  Cande- 
laria  v.  A.,  T.  &  S.  F.  Ey.  Co.,  6  IST.  M.  266;  TTnited 
States  V.  Gumni  Bros,  9  "N".  M.  616.  Was  the  action  of 
the  court  in  withdrawing  the  case  from  the  jury  within 
this  rule?  This  suit  was  instituted  under  sections  3199 
and  3212  of  the  Compiled  Law,  providing  that  any  per- 
son losing  money  or  property  at  any  game  of  cards  or  at 
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any  gambling  device  (in  which  is  included  by  section  3208, 
bets  and  wagers  on  elections  authorized  by  the  laws  of  this 
Territory)  '^ay  recover  the  same,  if  money,  by  action  of 
debt,  if  property,  by  action  of  trover,  replevin  or  detinue.*' 
By  section  3200  it  is  provided  that  "in  such  action  it  shall 
be  snfScient  for  the  plaintiff  to  declare  generally  as  in  ac- 
tions of  debt  for  money  had  and  received  for  the  plaintiflPs 
use.'*  By  section  3201  the  wife,  children,  heirs,  executors, 
administrators  and  creditors  of  the  person  losing  may  have 
the  same  remedy  against  the  "winner*'  as  provided  in  sec- 
tion 3200,  including  in  the  case  of  creditors  the  right 
*%  garnishee  the  winner  x  x  as  if  such  winner  were  a 
debtor  of  the  party  losing  the  amount  x  x  so  won  by  said 
winner  from  the  party  losing.*'  It  is  apparent  from  these 
provisions  of  statute  that  the  right  of  action  is  given 
2  against  the  winner  of  the  bet.  Even  if  the  word  "win- 
ner" as  here  used  be  construed  to  mean  simply  the  per- 
son in  whose  favor  the  wager  goes  and  not  necessarily  the 
person  who  pursuant  to  that  decision  receives  the  stake, 
the  position  of  the  court  below  was  correct  since  there  is 
no  proof  that  the  wager  was  determined  in  favor  of  the  de- 
fendant and  there  was  thus  a  failure  of  the  proof  neces- 
sary to  make  the  cause  of  action  allowed  by  the  statute. 
We  are  of  opinion,  however,  that  the  view  adopted  by  the 
court  below  was  the  correct  one,  that  is,  that  the  intent 
of  the  statute  here  under  consideration  was  to  give  the 
right  of  action  not  against  the  party  in  whose  favor  the 
wager  is  merely  theoretically  decided  but  against  one  to 
whom  in  addition  the  money  or  property  wagered  has  been 
delivered.  TTntil  this  delivery  is  made  he  cannot  be  said 
in  law  to  have  won  the  money  or  property,  ample  redress 
up  to  the  time  of  such  delivery  being  given  under  section 
3209  by  suit  against  the  stakeholder.  That  this  is  the 
proper  construction  of  the  act  is  further  apparent  from  the 
form  of  the  action  prescribed,  which  in  the  case  of  money 
is  to  be  "as  in  actions  for  debt  for  money  had  and  re- 
rnvcd"  (Section  3199).  and  in  tbe  case  of  property  an 
action  to  recover  possession  from  the  defendant  as  trover, 
replevin  or  detinue.  Indeed,  this  is  recognized  by  plaintiff 
in  the  complaint  wherein  it  is  alleirod  that  the  money  "was 
lost  and  paid  by  the  plaintiff  to  the  said  defendant  x  x  and 
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by  the  defendant,  x  x  won  of  the  plaintiff/'  The  fact  that 
the  defendant  won  said  amount  from  the  plaintiff,  that  he 
received  said  amount  from  the  plaintiff  through  the  stake- 
holder, being  elements  of  proof  necessary  to  recovery,  is 
there  any  proof  to  meet  this  requirement?  We  think  not. 
There  is  no  testimony  whatever  that  the  defendant  was 
the  winner  of  the  wager,  there  is  no  testimony  that  he 
ever  received  from  the  stakeholder  Hulbert,  the  amount 
deposited  by  plaintiff  or  any  other  amount.  It  is  con- 
tended by  defendant,  however,  that  while  it  is  true  that 
there  is  no  evidence  to  show  that  the  defendant  was  the 
winner  of  the  bet  or  that  he  received  the  money  from  the 
stakeholder,  there  is  evidence  that  his  brother  Jacobo  Ara- 
gon received  the  amount  and  that  said  Jacobo  was  de- 
fendant's agent  for  the  purpose.  The  weakness  of  this 
contention  is  the  entire  absence  of  testimony  showing  or 
legally  tending  to  show  that  Jacobo  Aragon  was  the  agent 
of  the  defendant  in  receiving  said  money.  The  only  con- 
nection between  the  two  is  the  fact  that  on  the  night  the 
bet  was  made,  the  defendant  Manuel  Aragon,  being  busy 
deputized  his  brother  to  accompany  plaintiff  to  the  office 
of  a  designated  third  part}^  to  place  the  money  in  the  lat- 
ter's  hands  as  stakeholder.  The  agency  of  said  Jacobo  Ara- 
gon was  absolutely  limited  to  this  act  and  when  upon  the 
refusal  of  this  third  party  to  act  as  stakeholder  Jacobo 
Aragon  agreed  with  plaintiff  that  E.  W.  Hulbert  should 
be  stakeholder  and  placed  the  money  in  his  hands  a.<5  such, 
he  went  beyond  his  authoritv  under  the  proofs,  and  in  so 
doing  ceased  to  be  the  agent  of  his  brother.  But  even  if 
it  be  conceded  that  his  brother's  failure  to  repudiate  the 
selection  of  Hulbert  as  stakeholder  amounted  to  a  ratifica- 
tion of  Jacobo  Aragon's  act  in  depositing  the  money  with 
Hulbert,  it  certainly  cannot  be  considered  as  establishing 
or  tending  legally  to  establish  that  the  securing  of  the 
monev  from  Hulbert  bv  Jacobo  Aragon  several  davs  after 
he  was  authorized  by  Manuel  Aragon  or  that  the  receipt 
by  the  former  was  in  law  the  receipt  bv  the  latter.  While 
it  is  generally  speaking,  true,  as  contended  for  by  appellant 
in  his  brief  that,  an  agency  once  established  is  presumed 
to  exist  imtil  the  contrarv  is  sho\\Ti,  and  while  it  is  further 
true,  as  contended,  that  an  agency  to  do  a  particular  act 
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carries  with  it  the  power  to  do  whatever  naturally  belongs 
to  the  doing  of  it,  these  principles  are  not  applicable  to 
the  present  case.  The  only  agency  conferred  upon  Jacobo 
Aragon  was  to  accompany  plaintiff  for  the  purpose  of  de- 
positing the  stake  with  a  designated  person.  That  agency 
may,  pursuant  to  the  principle  above  cited,  be  assumed 
to  have  continued  until  terminated  and  any  acts  necessary 
to  the  doing  of  that  particular  act  may  be  assumed  to  have 
been  included  in  the  delegation  of  power.  But  the  deposit 
of  the  money  with  a  ])erson  other  than  the  one  designated 
and  its  withdrawal  and  receipt  some  days  later  from  th^ 
hands  of  such  person  were  not  acts  within  the  agency  con- 
ferred and  were  thus  not  the  acts  of  the  defendant.  It  mav, 
a,'5  contended  by  appellant,  be  true  as  a  matter  of  fact  that 
Jacobo  Aragon  was  fully  authorized  to  represent  the  de- 
fendant in  the  whole  matter,  but  there  is  no  proof  to  that 
effect.  The  absence  of  proof  of  agency,  is  for  the  purpose 
of  this  case,  as  effective  as  the  presence  of  affirmative  proof 
that  there  was  no  such  agency.  In  the  absence  of  such  proof 
it  was  the  dutv  of  the  court  below  to  direct  a  verdict  for 
the  defendant,  and  its  action  in  so  doing  was  not  erron- 
eous. 

The  only  remaining  point  is  as  to  whether  the  court 
erred  in  refusing  to  grant  a  new  trial  upon  the  showing  of 

the  newly  discovered  evidence  of  one  William  S. 
3      Bradv.    It  was  held  bv  this  court  as  earlv  as  the  case 

of  Rube  V.  Abreu,  1  N.  M.  247,  that  in  order  to  ob- 
tain a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, a  party  must  show  that  the  failure  to  produce  the 
evidence  at  the  former  trial  was  not  owing  to  a  want  of  due 
diligence  on  his  part  We  find  nothing  in  the  record  estab- 
lishing such  diligence  on  the  part  of  appellant.  There 
must  be  an  end  of  litigation  and  the  time  for  securing 
proof  to  make  out  a  case  is  before  and  not  after  trial. 
There  was  no  abuse  of  discretion  in  overruling  the  motion 
for  a  new  trial. 

For  the  reasons  above  outlined  the  judgment  of  the 
court  below  is  affirmed. 

William  J.  Mills,  C.  J.,  John  E.  McFie,  A.  J.,  Edward 
A.  Mann,  A.  J.,  concur. 
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Parker,  A.  J.,  having  heard  the  cause  below,  did  not 
participate  in  this  decision. 


[No.  1068,  January  20,  1905.] 

MAEIE,  otherwise  known  as  ELAJDOOJ  KOUHY,  Relator, 
MAECOS  CASTILLO,  Probate  Judge,  etc.  et  al., 
•  Respondents. 

SYLLABUS. 

1.  Section  928,  Comp.  Laws  of  1897,  Sections  6,  8,  of 
Chap.  81,  Laws  of  1901,  Interpreted. 

2.  A  probate  court  has  power  to  reexamine  the  facts 
upon  which  an  administratrix  has  been  appointed  and  to  re- 
move her  If  she  be  not  entitled  to  such  administration. 

3.  A  writ  of  prohibition  properly  Issues  against  an  offi- 
cer appointed  by  the  probate  court  as  "superintendent"  of 
an  estate  to  prevent  him  from  acting  as  such,  the  appoint- 
ment being  void  for  want  of  Jurisdiction. 

ON  WRIT  OP  PROHIBITION. 

ISr.  B.  Laughlin  and  R.  H.  Hanna,  for  relator. 

A.  B.  Rexehan  and  Catron  &  Gortnbr,  for  respond- 
ents. 

OPINION  OF  THE  COURT. 

PARKER,  J. — ^This  is  a  writ  of  prohibition  directed 
to  Marcos  Castillo,  probate  judge  of  Santa  Fe  county,  and 
the  other  respondents  whose  relation  to  the  case  will  ap- 
pear. It  appears  from  the  record  that  the  relator,  claim- 
ing to  be  the  widow  of  John  Koury,  deceased,  was  appoint- 
ed administrator  of  the  said  estate  by  the  said  probate 
court  and  was  duly  qualified  as  such;  that  thereafter  the 
respondent,  Michael  Koury,  a  brother  of  the  deceased, 
filed  a  petition  in  said  probate  court  for  the  removal  of 
the  relator  as  such  administratrix  and  for  the  appointment 
of  the  respondent,  Patrocinio  Lopez,  as  administrator  of 
said  estate;  that  said  petition  was  set  down  for  hearing  on 
the  afternoon  of  the  same  dav  in  which  it  was  filed ;  that 
at  the  time  set  for  the  hearing  the  relator  appeared  by 
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counsel  and  moved  for  a  continuance  of  the  cause  which 
was  granted;  that  thereujx)n  the  said  court,  of  its  own  mo- 
tion appointed  the  respondent,  Lopez,  as  "superintendent^ ' 
of  said  estate  with  right  of  access  at  all  times  to  the  store 
where  the  property  of  the  said  estate  was  situated,  subject 
only  to  the  order  of  the  court,  until  the  further  order  of 
the  court;  that  the  respondent,  Marcos  Castillo,  ceased  to 
be  the  probate  judge  of  Santa  Fe  county  on  December  31st, 
1904,  by  expiration  of  his  term  of  office;  that  the  relator 
appeared  specially  at  the  time  set  for  the  said  hearing  and 
although  asking  for  a  continuance  of  the  said  hearing  gave 
notice  of  her  intention  to  question  the  jurisdiction  of  the 
said  court  to  hear  and  determine  said  cause ;  and  that  upon 
the  continuance  of  said  hearing  the  relator  sued  out  this 
writ.  Upon  this  record  few  questions  arise  for  discussion. 
It  may  be  assumed  that  the  writ  is  to  be  discharged  as  to 
the  respondent,  Marcos  Castillo,  he  having  gone  out  of 
office.  But  relator  urges  two  propositions  which  will  be 
considered. 

Relator  presents  the  proposition  that  the  power  to  re- 
move an  administrator  has  been  taken  away  from  the  pro- 
bate courts  and  vested  in  the  district  courts.  Aside 
1  from  the  question  as  to  whether  it  would  be  compe- 
tent for  the  legislature  to  do  so,  we  can  not  conclude 
that  it  has  attempted  to  accomplish  that  result.  The  gen- 
eral power  of  removal  of  administrators  is  vested  in  the 
probate  courts  by  Section  928  of  the  Comp.  Laws  of  1897, 
Sec.  6,  of  Chap.  81,  of  the  Laws  of  1901,  authorizes 
the  district  court  to  remove  administrators  for  certain  spe- 
cified causes  therein  mentioned,  and  Section  8,  of  the 
same  act,  authorizes  probate  courts  to  remove  for  the  same 
causes.  The  causes  mentioned  are.  Any  "administrator 
who  has  become  of  unsound  mind,  or  been  convicted  of  any 
felony,  or  a  misdemeanor  involving  moral  turpitude,  or 
who  has,  in  any  way  been  unfaithful  to  or  neglected  his 
trust,  to  the  probable  loss  of  the  applicant**  for  such  re- 
moval. These  causes  evidently  do  not  cover  all  the  grounds 
of  removal  of  an  administrator.  The  case  at  bar  furnishes 
an  example  which  does  not  fall  within  the  terms  of  these 
specified  grounds.  The  removal  in  this  case  is  sought  on 
the  ground  that  the  administratrix  is  not  in  fact  the  widow 
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of  the  deceased  and  hence  not  entitled  to  the  preference 
right  to  administer  upon  the  estate.  Simple  incompe- 
tency, unaccompanied  by  unfaithfulness  or  neglect,  would 
seem  not  to  fall  within  the  terms  of  the  statute.  It  is  ar- 
gued by  relator  that  the  probate  court,  having  once  acted 
and  determined  that  the  relator  was  entitled  to  letters  of 
administration  as  the  widow,  no  longer  has  jurisdiction 
and  that  the  judgment  can  only  lie  corrected  on  appeal. 
We  can  see  no  foundation  for  such  a  conclusion.  While 
the  appointment  or  removal  of  an  administrator  is  a  final 
judgment  in  the  sense  that  it  is  appealable,  it  is  in  no 
sense  a  finality  so  far  as  the  estate  is  concerned.  We  do 
not  understand  how  the  probate  court  is  precluded  from 
a  reinvestigation  of  the  facts  upon  which  letters  have  been 
granted.  If  so,  the  variest  imposter  may  obtain  letters 
and,  after  the  period  for  appeal  has  elapsed,  remain  se- 
curely in  office  to  which  he  has  no  right,  with  no  court 
having  power  to  remove  him.  Such  is  not  the  law.  Sec.  2, 
Woener  on  Law  of  Administration,  prg.  571,  Sec.  268; 
11  A.  &  E.  Ency.  Law  (2nd  Ed.)  p.  818,  819. 

It  is  further  contended  that  bv  reason  of  the  fact  that 

ft. 

no  formal  citation  was  had  upon  relator  to  appear  and 
show  cause  whv  she  should  not  be  removed,  as  is  re- 

2  quired  by  Sec.  8  of  the  Laws  of  1901,  supra,  the  pro- 
bate court  had  no  jurisdiction.    We  do  not  so  conclude. 

It  is  true  that  the  hearing  was  set  for  the  afternoon  of  the 
same  day  the  petition  was  filed  and  that  relator  had  but  a 
few  hours  within  which  to  prepare  for  such  hearing,  still, 
upon  her  application,  the  hearing  was  continued,  and  there 
is  nothing  in  the  record  to  disclose  that  she  had  been  or 
was  to  be  taken  advantage  of  in  any  way.  The  law,  if  in- 
deed the  requirements  of  Sec.  8,  Laws  of  1901,  supra, 
have  any  application  to  a  case  of  this  kind,  contains  no 
specification  as  to  the  time  notice  shall  be  given,  and  if 
the  party  concerned  has  an  opportunity  to  appear  and  as- 
sert his  rights,  it  seems  that  no  wrong  has  been  done. 

Relator  urges  that  the  appointment  of  the  respondent, 
Patrocinio  Ijopez,  as  "superintendent*^  of  the  said  estate 

is  void  for  want  of  jurisdiction.    Eespondents  disclaim 

3  any  interest  in  or  responsibility  for  the  appointment 
but  suggest  that  the  same  was  perha]is  authorized  by 
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Sec.  8,  Laws  of  1901,  supra,  which  directs  that  the  probate 
court  shall  exercise  a  supervisory  control  over  administra- 
tors. In  this  suggestion  we  can  not  concur.  It  is  of  course 
true,  even  without  statutory  provision,  that  the  probate 
court,  charged  with  the  administration  of  the  estates  of 
deceased  persons,  must  exercise  a  supervisory  control  over 
its  representatives.  This  is  accomplished  by  means  of  in- 
spection of  the  reports,  or  orders  directing  the  acts,  of  the 
administrators.  A  supervisory  control  by  means  of  a  per- 
sonal and  irresponsible,  so  far  as  having  given  security 
for  his  conduct  is  concerned,  agent  of  the  judge  of  the 
probate  court  is  a  proceeding  unknown  to  the  law.  The 
estate  must  be  turned  over  to  the  officer  known  to  the  law 
who  is  required  to  give  security  for  his  acts.  If  the  admin- 
istrator be  guilty  of  misconduct,  he  is  to  be  removed  and 
another  substituted.  The  probate  court  has  no  agent  or 
representative  except  the  administrator.  It  seems  clear, 
therefore,  that  the  action  of  the  court  in  appointing  the 
respondent,  Lopez,  as  "superintendent"  was  wholly  un- 
authorized by  law  and  consequently  void.  Lopez,  being 
the  appointee  of  the  court,  rather  than  the  judge^  as  such, 
his  appointment  continues  in  force,  notwithstanding  the 
change  in  the  personnel  of  the  court,  and  may  well  be  pro- 
hibited from  acting  under  his  void  appointment.  It  fol- 
lows from  the  foregoing  that  the  writ  must  be  discharged 
as  to  all  the  respondents  except  Patrocinio  Ijopez,  and  as 
to  him  that  the  same  should  be  made  absolute,  and  it  is 
so  ordered. 

Williaih  J.  Mills,  C.  J.,  John  E.  McFie,  A.  J.,  Wm. 
H.  Pope,  A.  J.,  concur. 

Mann,  A.  J.,  did  not  sit  nor  participate  in  this  deci- 
sion. 
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[No.  1065,  January  25»  1905.] 

TOM  AS  C.  GUTIERBEZ,  et  al.,  Plaintiffs  in  Error,  v. 
TEERITORY  OP  NEW  MEXICO,  ex  rel.,  T. 

J.  CUERAN,  et  al. 

SYLLABUS. 

1.  The  judgment  of  the  court  below  was  in  accordance 
with  the  law  of  the  case  as  declared  by  this  court  upon  the 
former  appeal.  Territory  ex.  rel.,  Curran,  v.  Gutierrez,  et  al., 
78  Pac.  139. 

2.  The  remedy  for  the  erroneous  refusal  of  an*  appeal 
or  supersedeas  Is  by  mandamus  and  not  by  writ  of  error. 

Error  to  the  district  court  of  Bernalillo  county,  before 
Benjamin  S.  Baker,  Associate  justice.    Affirmed. 

W.  B.  Childers,  for  plaintiffs  in  error. 

P.  W.  Clancy,  and  George  W.  Prichard,  Solicitor 
General,  for  defendants  in  error. 

The  district  court  should  have  granted  plaintiffs  in 
error  an  appeal  and  fixed  a  supersedeas  bond  and  allowed 
it  to  be  given. 

Sub-section  161  of  Section  2685,  Com- 
piled Laws,  N".  M.,  1897;  Sections  883  and 
3136,  Compiled  Laws,  N".  M.,  1897;  Great 
Western  Telegraph  Co.  v.  Bumham,  162  U.  S. 
342. 

George  W.  Prichard.  Solicitor  General,  F.  W. 
Clancy,  of  counsel,  for  defendants  in  error. 

This  was  a  matter  subsequent  to  the  judgment  and  is 
not  properly  assignable  as  error.  If  the  defendants  below 
were  entitled  to  an  appeal,  their  appropriate  remedy  was 
by  mandamus  from  this  court  to  the  district  court. 

Ex-parte  Jordan,  94  tJ.  S.  248;  Ex-parte 
E.  E.  ,Co.  95  TJ.  S.  221 ;  Ex-parte  Tellner,  9 
Wall.  244 ;  Yego's  Case,  21  Wall.  648. 
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STATEMENT  OP  PACTS. 

The  facts  of  this  case  were  fully  considered  by  this 
court  upon  the  former  appeal  (Territon'^  of  New  Mexico, 
ex  rel.,  Curran,  et  al.,  v.  Tomas  C.  Gutierrez,  et  al.,  78 
Pc.  139),  when  the  case  was  reversed  and  remanded  to 
the  district  court  of  Bernalillo  for  further  proceedings  in 
accordance  with  the  opinion  of  this  court.  Upon  the  fur- 
ther hearing  in  the  court  below,  the  demurrer  to  defend- 
ants answer  was  sustained  and  defendants  filed 
an  amended  answer.  A  motion  to  strike  this 
answer  was  treated  bv  the  court  below  as  a  demurrer  and 
sustained,  whereupon  defendants  failed  to  plead  further. 
Pinal  judgment  was  entered  in  favor  of  the  Territory  de- 
claring the  defendants  not  entitled  to  the  offices  in  con- 
troversy. Defendants  thereupon  prayed  an  appeal  and 
the  granting  of  a  supersedeas,  each  of  which  motions  was 
denied.  Thereupon  they  sued  out  a  writ  of  error  from 
this  court. 

OPINION  OP  THE  COURT. 

POPE,  J. — Error  is  assigned  upon  the  action  of  the 
court  below  in  sustaining  the  demurrer  and  entering  judg- 
ment against  the  defendants  and  also  in  refusing  to 

1  grant  the  defendants  an  appeal  and  supersedeas.  There 
was  no  error  in  entering  judgment  against  the  defend- 
ants upon  the  pleadings.  The  action  of  the  court  below  in 
this  respect  simply  followed  the  decision  of  this  court  upon 
the  former  appeal,  (Territory  ex  rel.,  Curran  v.  Gutierrez, 
et  al.,  78  Pac.  139),  which  decision  fixed  the  law  of  the 
case. 

The  remaining  assignments  of  error  are  not  available 

for  the  reason  that  defendants'  remedy  against  erroneous 

action  by  the  court  in  either  of  these  respects  was  by 

2  mandamus  and  not  bv  writ  of  error.  Without  discus- 
sing  the  authorities  we  deem  it  sufficient  to  cite,  upon 
the  proposition  that  the  remedy  for  an  erroneous  refusal 
of  an  appeal  or  supersedeas  is  by  mandamus  and  not  by 
error,  the  cases  of  Richardson  v.  Rogers,  37  Minn.,  461 : 
Ex-parte  Zellner,  9  Wall.  244;  Ex-parte  Jordan,  94  U.  S. 
248;  Ex-parte  Railroad  Company,  95  F.  S.  221;  Ex-parte 
Walker,  54  Ala.  577 ;  Smith  v.  Ragsdale,  36  Ark.  297. 
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The  judgment  is  accordingly  affirmed. 

William  J.  Mills,  C.  J.,  Prank  W.  Parker,  A.  J.,  John 
R.  McFie,  A.  J.,  Ira  A.  Abbott,  A.  J.,  Edward  A.  Mann, 
A.  J.,  concur. 


[No.  1028,  February  24,  1905.] 


XOA  ILFELD,  et  al.,  Appellants,  v.  HAMOXA  L.  DE 

BACA,  et  al..  Appellees. 

SYLLABUS. 

1.  Sections  3953  and  3955  of  the  Compiled  Laws  of 
1897,  providing  for  the  registration  of  instruments  in  writing 
affecting  the  title  to  real  estate,  are  not  intended  to  protect 
creditors  of  the  owners  of  the  property,  but  to  impart  in- 
formation to  those  dealing  with  the  property  respecting  its 
transfers  and  incumbrances. 

2.  In  the  absence  of  actual  fraud,  and  unless  made  as 
a  cover  for  future  fraud,  a  deed  transferring  real  estate 
cannot  be  attacked  by  creditors  whose  debt  arose  after  the 
transfer  was  made;  it  may,  however,  be  attacked  by  a  cred- 
itor whose  debt  existed  prior  to  the  conveyance,  and  if  set 
aside  by  the  prior  creditor,  then  all  of  the  creditors  of  the 
debtor,  both  prior  and  subsequent,  shall  pro  rate  in  the  fund 
arising  from  the  sale  of  the  property. 

3.  A  wife  has  a  tacit  lien  or  mortgage  on  the  property 
of  her  husband  to  the  amount  of  her  dotal  property  and  the 
separate  property  which  she  has  acquired  by  lucrative  title 
and  which  came  into  his  possession  and  was  used  by  him 
during  coverture. 

4.  In  the  event  that  a  deed  by  a  husband  to  a  wife 
conveying  real  estate,  is  set  aside,  in  the  absence  of  actual 
fraud,  she  is  entitled  to  have  first  paid  to  her  from  the  funds 
derived  from  the  sale  of  the  property  the  amount  of  her  dotal 
property,  and  the  separate  property  which  she  acquired  by 
lucrative  title  and  which  came  into  the  possession  of  her 
husband  and  during  coverture,  and  used  by  him,  before  the 
fund  is  divided  among  the  husband's  creditors. 
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Appeal  from  the  district  court  of  Bernalillo  county^ 
before  J.  W.  Crumpackbr,  Associate  Justice.     AflSrmed. 

McMiLLEN  &  Baynolds^  for  appellants. 

These  conveyances  were  from  .husband  to  wife.  They 
were  made  when  the  husband  was  in  a  failing  condition, 
and  being  pressed  by  his  creditors  by  suits  and  otherwise. 
The  husband  continued  in  possession.  All  these  circum- 
tances  are  badges  of  fraud. 

Bump  on  Fraudulent  Conv.    (4th  Ed.), 
Sees.  49,  50,  63  and  288. 
The  burden  is  on  the  grantee  in  the  deed  to  prove 
consideration  and  fairness  when  suspicion  is  cast  upon  the 
transaction  by  showing  badges  of  fraud  or  otherwise. 

Bump   on   Fraudulent   Conv.     Sees.    66, 
249;  First  Nat.  Bk.  v.  McClellan,  68  Pac.  (N. 
M.)  349. 
Where  a  debtor  conveys  land  to  his  wife  and  a  pre- 
existing creditor  brings  action  to  impeach  the  conveyance 
for  fraud,  the  burden  is  on  the  wife  to  show  that  a  valu- 
able and  adequate  consideration  actually  passed  from  her 
to  her  husband. 

Seitz  V.  Mitchell,  94  TI.  S.  680 ;  Horton  v. 
Dewey,  53  Wis.  413;  10  K  W.  599;  Hoffman 
Nolte,  127  Mo.  120 ;  29  S.  W.  1006 ;  Peeler  v. 
Peeler,  109  N.  C.  631 ;  14  S.  E.  Rep.  59 ;  Gable 
V.  Columbia  Cigar  Co.,  140  Tnd.  563,  569;  38 
IT.  E.  R.  474 ;  Stevens  v.  Carson,  78  Neb.  560 ; 
46  N".  W.  Rep.  656;  Thompson  v.  Loenig,  13 
Neb.  386;  14  N.  W.  Rep.  168;  Seasongood  v. 
Ware,  104  Ala.  212;  16  So.  Rep.  51;  Kelley 
V.  Connell,  110  Ala.,  543;  18  So.  Rep.  9;  Glass 
V.  Tutavem,  43  Neb.,  334;  61  N.'W.  Rep. 
579;  Grant  v.  Sutton,  90  Va.  772;  19  S.  E. 
Rep.  660 ;  Claflin  v.  Ambrose,  37  Fla.,  78 ;  19 
So.  Rep.  628;  Hutchinson  v.  Boltz,  35  W.  Va. 
754 ;  14  S.  E.  Rep.  267 ;  Bump  on  Fraud  Conv. 
(4th  Ed.)  Sec.  288  and  cases  cited;  Carson  v. 
Stevens,  30  Neb.  544;  40  Neb.  112;  42  A.  S. 
R.  661. 
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And  she  must  go  farther  and  show  the  good  faith  of 
the  transfer. 

First  Nat.  Bk.  v.  McClellan,  58  Pac.  (N. 
M.)  349. 
The  declarations  of  the  insolvent  that  he  had  received 
full  consideration^  were  properly  excluded.  To  allow  a 
fraudulent  grantor  to  prove  the  validity  of  his  convey- 
ance by  his  own  declarations  would  be  to  open  a  wide  door 
to  fraud. 

Jones  on  Evidence  Sec.  767,  768  and  236 ; 
Bump  on  Fraudulent  Conv.  Sec.  64;    United 
States  vs.  Mettz,  2  Walls   (Pa.)   407;  Beck- 
nell  V.  Mellett,  35  N.  E.  Rep.  1130;  Bennett 
V.  Bennett,  37  W.  Va.  405 ;  38  A.  S.  R.  55. 
An  estate  previously  received  by  the  husband  in  the 
right  of  the  wife,  is  not  a  good  consideration  for  a  subse- 
quent conveyance  to  her,  especially  where  such  property 
was  received  more  than  forty  years  before,  and  no  note 
given  or  books  kept,  and  where  the  wife  did  not  intend  to 
treat  her  husband  as  an  ordinary  debtor. 

Luers  v.  Brunyez,  34  N.  J.  Eq.,  21 ;  Riley 
V.  Vaughn,  116  Mo.  169;  Bessen  v.  Eveland, 
26  X.  J.  Eq.  471;  Heimes  v.  Scrug^,  94  U: 
S.  22 ;  Bennett  v.  Bennett,'  37  W.  Va.,  396 ; 
De  Farges  v.  Ryland,  87  Va.  404;. 24  Am.  St. 
Rep.  659;  Lee  v.  Cole,  15  Atl.  (  X.  J.)   536. 

E.  W.  DoBSox.  for  appellee. 

Communications  to  an  attorney  in  the  course  of  his 
employment  as  a  scrivener  to  draw  a  deed  are  not  priv- 
ileged. 

Caldwell  v  Davis,  10  Colo.  481 ;  Brazee  v. 
Fair,  26  S.  Car.  370;  Mutual  Life  Tns.  Co.  v. 
Cory,  54  Hun.  (X,  Y.)  493;  Sheldon  v.  Shel- 
don', 58  Ilun.  (X.  Y.)  601;  Todd  v.  Mimson, 
53  Conn.,  579 ;  Goltro  v.  Wollcott,  14  111.  89 ; 
La  Clef  V.  Campbell,  45  Pac.  461. 
When  a  transfer  of  property  is  claimed  to  have  been 
made  in  fraud  of  the  rights  of  creditors,  the  acts  and  dec- 
larations of  the  vendor  at  and  preceding  the  time  when 
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the  transfer  was  made  are  admissable  in  evidence  for  the 
purpose  of  showing  his  intent. 

Bowersock  v.  Adams,  41  Pae.  971;  Bank 

V.  Beard,  42  Pac.  320 ;  Cook  v.  Cook,  43  Md. 

522;  Chase  v.  Chase,  105  Mass.  385;  McLane 

V.  Johnson,  43  Vt.  48. 

A  transfer  by  an  insolvent  husband  to  his  wife,  in 

consideration  of  an  honest  debt  to  her,  is  valid  as  to  other 

creditors. 

Dice  V.  Irwin,  11  X.  E.  Rep.  488;  Lassi- 
ter  V.  Hoes,  31  X.  Y.  Snpp.  850;  Bailey  v. 
Kansas  Mfg.  Co.  3  Pac.  756 ;  Kennedy  v.  Pow- 
ell, 7   Pac.   606;     Bamett  v.   Hansbarger,    5 
N.   E.    718;   Syracuse   Chilled   Plow    Co.    v. 
Wing,  85  N.  Y.  421;  Woodsworth  v.   Sweet, 
51  X.  Y.  9;  Jaycox  v.  Caldwell,  51  N".  Y.  395- 
626;  Vase  v.   Cockroft,  44   X.   Y.    415-427; 
Lansing  v.  Blair,  43  X.  Y.  48;  Lyons  v.  Zim- 
mer,  30  Fed.  401 ;  Medsker  v.  Bonebroke,  101 
U.   S.   66;     Williams  v.  Harris,  46  Am.   St. 
Rep.  753 ;  Bean  v.  Patterson,  122  U.  S.  496. 
Appellants  did  not  bring  their  action  within  the  time 
required  by  law,  and  the  same  was  barred  by  the  statute 
of  limitation. 

Hughes  V.  Littrell,  75  Mo.  573 ;  Wood  v. 
Carpenter,  101  U.  S.  135;  Rogers  v.  Brown, 
61  Mo.  187. 
As  to  notice  by  the  recordation  of  a  deed. 

Clark  V.  Van  Loon,  79  X.  W.  88 ;  Hetch 
V.  Slanev,  14  Pac.  88. 
Weight  to  be  given  findings  of  facts  made  by  the  trial 
court. 

Metropolitan  Xational  Bank  of  Pittsburg 
V.  Rogers,  53  Fed.  776;  Medler  v.  Hotel  and 
Opera  House  Co.,  6  X.  M.  331;  Xewcomb  et 
al.,  V.  White  et  al.,  33  Pac.  671;  Huntington 
V.  Moore,  1  X.  M.  503 ;  Wamug  v.  Atterburv, 
39  S.  W.  773;  Beckell  v.  McAUer,  53  X.  W. 
374. 
Appellants  reply  on  question  of  statute  of  limitations 
by  the  following  points  and  authorities. 
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The  recovery  of  a  deed  is  only  notice  of  its  execution 
and  contents^  and  is  not  notice  of  fraud. 

Erickson  v.  Quin,  47  N".  Y.  410 ;  Oodbold 

V.  Lambert,  8  Rich.  Eq.  155 ;  70  Am.  Dec.  192  ; 

Means  v.  Feaster,  4  S.  E.  249. 

In  all  suits  to  set  aside  conveyances  of  real  estate  for 

fraud  against  credtiors,  the  cause  of  action  accrues  when 

the  creditor  has  recovered  a  judgment  and  not  before. 

Brown  v.  Campbell,  100  Cal.  635;  35 
Pac.  433;  Ramsey  v.  Quillen,  5  Lea.  184; 
Jones  V.  Read,  1  Humph.  335;  Compton  v. 
Perry,  23  Tex.  414;  Raynolds  v.  Langford^ 
16  Tex.  286;  Musselman  v.  Kent,  33  Ind.  452; 
Marr  v.  Rucker,  1  Humph.  348;  Weaver  v. 
Haveland,  142  N.  Y.  534;  37  N.  E.  641; 
Gates  V.  Andrews,  37  N.  Y.  657;  Bump  on 
Fraudulent  Conv.  Sees.  535  and  536;  Smith 
V.  Ft.  Scott,  etc.  R.  R.  Co.  99  U.  S.  398 ;  Scott 
V.  Neeley,  140  U.  S.  106;  Jones  v.  Greene,  1 
Wall.  230;  ;Putney  v.  Whitemier,  66  Fed. 
385 ;  Dahlman  v.  Jacobs,  15  Fed.  863 ;  Addler 
V.  Fenton,  24  Howard,  407-411;  Childs  v. 
Carlstein  Co.  76  Fed.  92 ;  Bonesteel  v.  Downs^ 
73  Iowa,  687;  35  K  W.  925;  Gates  v.  Allen, 
149  U.  S.  451 ;  Ladd  v.  Judson,  174  111.  344, 
66  Am.  St.  R.  267. 
Denials  must  be  direct  and  positive  and  in  the  dis- 
junctive. 

Boone  on  Pleading,  Sec.  61;  Fletcher  on 
Equity  Pleading  and  Practice,  Sec.  312. 

STATEMENT  OP  PACTS. 

The  complaint  in  this  case  was  filed  in  the  district 
court  of  Valencia  county,  on  the  24th  day  of  February, 
1900.  By  it  the  appellants  sought  to  subject  certain  real 
estate  conveyed  by  Roman  A.  Baca  during  his  life  time 
to  his  wife,  Ramona  L.  de  Baca,  and  thereafter  by  them 
conveyed  to  their  daughter,  Luz  Baca  y  Labadie,  to  the 
payment  of  certain  claims  allowed  to  the  several  appellants, 
by  the  probate  court  of  Valencia  county  against  the  estate 
of  Roman  A.  Baca,  deceased. 
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The  cause  was  referred  to  Harry  P.  Owen,  Esq.,  as 
examiner,  who  was  directed  to  take  the  proofs,  and  report 
the  same  to  the  court. 

The  evidence  discloses  that  the  appellee,  Ramona  L. 
de  Baca,  was  married  to  the  deceased  Roman  A.  Baca,  in 
the  year '1852,  and  that  during  the  same  year  her  mother 
turned  over  to  said  Roman  A.  Baca,  several  hundred  dol- 
lars in  money,  and  some  mules  and  cows,  as  the  share  of 
the  property  which  Ramona  L.  de  Baca  had  coming  to  her 
from  the  estate  of  her  father.  Afterwards  there  was  also 
delivered  to  Roman  A.  Baca  some  prope^^ty  which  his  wife 
inherited  from  her  mother. 

In  February,  1892,  Roman  A.  Baca  by  two  deeds, 
conveyed  to  his  wife  Ramona,  several  pieces  of  real  etate. 
The  first  of  said  deeds  purported  to  be  "for  and  in  consid- 
ration  of  the  sum  of  $1,500,  and  was  duly  recorded  on  May 
28th,  1894.  The  second  deed,  stated  that  it  was  "for  and 
in  consideration  of  the  sum  of  $1,000.00  to  him  in  hand 
paid  as  her  marital  inheritance,  lawful  money  of  the  Uni- 
ted States,  paid  to  said  grantor  by  said  grantee.^'  This  deed 
was  recorded  on  August  8th,  1892. 

On  March  10th,  1898,  Ramona  L.  de  Baca  and  her 
husband  conveyed  all  of  said  property  to  their  daughter, 
Luz  Baca  y  Labadie. 

Roman  A.  Baca,  died  intestate  on  March  21st,  1899, 
leaving  no  property,  real  or  personal,  with  which  to  pay 
his  debts. 

The  record  that  the  debt  due  Noa  Tlfeld  and  Louis 
Hfeld,  partners  doing  business  under  the  name  of  "Ilfeld 
Brothers^',  was  evidenced  by  a  promisory  note,  dated 
August  20th,  1891,  due  three  years  after  date,  and  that 
the  other  debts  mentioned  in  the  complaint  so  far  as  they 
were  evidenced  by  notes  were  dated  on  and  after  October 
3rd,  1893.  It  also  appears  that  Thurber,  Wyland  &  Co., 
recovered  judgment  against  Roman  A.  Baca  in  the  dis- 
trict court  of  Socorro  county  on  May  2nd,  1895,  which 
judgment  was  thereafter  assigned  to  complainant.  The 
American  Grocery  Company,  and  that  William  Vaughn 
recovered  judgment  against  said  Roman  A.  Baca  in  the 
district  court  of  Santa  Fe  county,  on  December  27th,  1898. 
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OPINION  OF  THE  COURT. 

MILLS,  C.  J. — At  common  law  there  was  no  obliga- 
tion to  put  upon  record  a  conveyance  affecting  the  title 
to  land.  It  was  valid  without  registration.  Clark  v. 
White,  12  Peters,  178.  The  object  of  registration  laws  is 
to  impart  information  to  parties  dealing  with  property 
respecting  its  transfer  and  incumbrances,  and  thus  protect 
them  from  prior  secret  conveyances  and  liens.  Patter- 
son V.  De  La  Ronde,  8  Wall.  292.  Registration  is  not  to 
protect  creditors,  unless  specifically  provided  for  in  the 
law.  That  the  registration  act  of  this  Territory  is  not 
made  to  protect  creditors  is  shown  by  the  reading  of  sec- 
tion 3953,  of  the  Compiled  Laws  of  1897,  which  says: 
"Prom  and  after  the  1st  day  of  January,  1888,  no  d^sd, 
mortgage  or  other  instrument  in  writing,  not  recorded  in 
accordance  with  section  2953,  shall  affect  the  title  or 
rights  to,  or  in  any  real  estate,  of  any  purchase  or  mort- 
gage in  good  faith,  without  knowledge  of  the  existence  of 
such  unrecorded  instruments.^*  Nothing  is  said  in  the 
act  about  creditors  of  the  grantor. 

There  is  a  great  diversity  in  the  statutes  of  the  several 
states  and  territories  as  to  the  protection  afforded  to  cred- 
itors by  their  several  registry  laws."     In  some  states 

1  an  unregistered  deed  is  declared  void  as  against  "cred- 
itors," in  others  as  against  "judgment  creditors ;"  while 

in  a  considerable  number,  (and  New  Mexico  is  among 
them)  creditors  are  not  mentioned  in  the  statutes  at  all, 
and  unrecorded  convevances  are  held  valid  as  at  common 

■ 

law  against  even  judgment  and  attaching  creditors.  Unless 
the  words  of  the  statute  are  so  broad  as  to  manifestly  in- 
clude creditors  at  large,  only  those  are  regarded  as  credi- 
tors who  obtain  a  lien  by  judgment,  attachment  or  other- 
wise, before  an  antecedent  deed  or  mortgage  is  recorded." 
Webb  on  Record  of  Title,  Sec.  10. 

The  record  which  we  are  now  considering  shows  that 
all  of  the  debts  mentioned  in  the  bill  of  complaint,  except 

that  to  Noa  Ilfeld  and  Louis  Ilfeld,  were  incurred 

2  after  the  real  estate  in  question  had  been  conveyed  to 
Ramona  L.  de  Baca.    It  is  true  that  several  notes  for 

small  sums  were  given  to  the  complainant  Staab,  before 
one  of  the  deeds  was  placed  on  record,  but  as  our  regis- 
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tration  act  does  not  make  any  provision  for  the  protection 
of  creditors,  this  is  immaterial.  The  title  to  the  real  es- 
tate had  passed  from  Boman  A.  Baca  to  his  wife  Ramona 
L.  de  Baca,  before  the  incurring  of  the  debts  sued  on,  with 
the  exception  of  that  due  to  Ilfelds,  as  above  set  out,  and 
consequently  the  conveyance  cannot  be  attacked,  except  by 
N'oa  Ilfeld  and  Louis  Ilfeld,  as  neither  the  complaint  nor 
the  evidence  before  us  shows  actual  fraud  on  the  part  of 
Soman  A. 'Baca  and  his  wife.  Only  the  then  existing 
creditors  could  have  avoided  the  conveyance  if  the  grantor 
had  been  still  living.  Norton  v.  Norton,  5  Gushing,  530. 
Even  a  voluntary  conveyance  is  good  as  against  subse- 
quent creditors,  unless  executed  as  a  cover  for  future 
schemes  of  fraud.  In  speaking  of  a  voluntary  conveyance 
made  by  a  husband  to  his  wife,  the  supreme  court  of  the 
United  States,  says:  "His  right  to  make  the  settlement 
arises  from  the  power  which  every  one  possesses  over  his 
own  property,  by  which  he  can  make  any  diposition  of  it 
that  does  not  interfere  with  the  existing  rights  of  others. 
As  he  may  give  it,  or  a  portion  of  it  to  strangers,  or  for 
objects  of  charity,  without  anyone  being  able  to  call  in 
question  either  his  power  or  right,  so  he  may  give  it  to 
those  of  his  own  household,  to  his  wife  or  children.  Indeed 
settlements  for  their  benefit  are  looked  upon  with  favor  and 
are  upheld  by  the  courts."  Moore  v.  Page,  111  F.  S.  117; 
and  that  a  voluntary  conveyance  is  good  as  against  subse- 
quent creditors,  unless  made  as  a  cover  for  future  fraud 
has  been  held  by  the  supreme  court  of  the  Fnited  States 
in  the  following  cases :  Sexton  v.  Wheaton,  8  Wheat.  229 ; 
Hinde  v.  Longworth,  11  Wheat.  199;  Mattingly  v.  Nye, 
8  Wall.  370 ;  Kehr  v.  Smith,  20  Wall.  31 ;  Smith  v.  Vodges, 
92  U.  S.,  183;  Jones  v.  Clifton,  101  F.  S.  225;  Graham 
V.  LaCrosse,  and  M.  E.  E.  R.  Co..  10  F.  S.  148;  Clark  v. 
Killiam,  103  F.  S.  766;  Wallace  v.  Penfield,  106  F.  S. 
260;  Horbach  v.  Hill,  112  F.  S.  144;  Schrever  v.  Scott, 
134  F.  S.  405. 

In  the  case  at  bar  there  is  not  a  scintilla  of  proof 
that  the  convevances  made  bv  Eoman  A.  Baca  to  his  wife, 
were  made  as  a  cover  for  future  schemes  of  fraud. 

The  claim  of  Noa  Ilfeld  and  Louis  Ilfeld,  stands  on 
a  different  footing  than  the  others  mentioned  in  the  bill 
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of  complaint,  for  they  were  prior  and  not  subsequent  credi- 
tors. The  debt,  due  them  is  on  a  promissory  note  dated 
August  20th,  1891,  due  three  years  after  date.  This  note 
was  given  before  the  conveyances  mentioned  in  the  com- 
plaint were  made,  and  consequently  they  can  be  attacked 
by  the  Tlfelds  if  there  was  fraud  in  the  conveyances,  either 
actual  or  legal.  One  must  be  just  before  he  is  generous. 
The  only  fraud  set  up  in  the  complaint  is  that  the  proper- 
ty "described  in  the  deeds  was  conveyed  for  an  inadequate 
consideration.  This  would  be  a  legal  fraud  if  any,  and  may 
be  attacked  bv  a  creditor  whose  debt  was  incurred  before 
the  transfers  were  made,  but  not  by  one  whose  claim  ac- 
crued after  the  conveyances  were  executed  and  delivered. 
We  think  therefore  that  the  conveyances  mentioned  in  this 
case  may  be  attacked  by  Xoa  Ilfeld  and  TiOuis  Ilfeld,  but 
not  by  the  other  complainants. 

If,  however,  the  deeds  are  set  aside,  by  TsToa  and  TiOuis 
Ilfeld,  then  the  proceeds  of  the  sale  of  the  property  must 
be  divided  pro  rata  among  all  of  the  creditors  of  the  de- 
ceased Roman  A.  Baca,  who  have  proved  up  their  claims 
in  the  probate  court  of  Valencia  county.  "It  is  well  set- 
tled, when  a  deed  is  set  aside  as  void  as  to  existing  credi- 
tors, prior  and  subsequent  creditors  share  in  the  fund  pro 
rata."  Kehr  v.  Smith,  20  Wall.  31,  and  cases  citerl  in  note 
at  bottom  of  page  36,  at  the  end  of  the  case. 

The  answer  of  the  defendants  in  this  case  avers  that 
the  deeds  of  Roman  A.  Baca,  to  his  wife,  were  given  to 
repay  her,  the  amount  due  by  him  to  her  for  her  dotal 
property  and  as  part  of  her  inheritance.  If  this  consider- 
ation is  proved,  and  is  not  inadequate,  it  is  good,  even  as 
against  Tlfelds. 

It  has  been  decided  in  an  early  case  in  this  Territory 
that  a  wife  acquires  a  tacit  lien  or  mortgage  upon  the 

property  of  her  husband  to  the  amount  of  the  dotal 
3      property  of  which  he  became  possessed  through  her. 

Chavez  v.  McKnight,  1  N".  M.  154.  This  opinion  fol- 
lows the  well  established  rule  of  the  civil  law  that  the 
wife  has  a  tacit  mortgage  on  the  property  of  her  husband 
for  the  restitution  of  both  her  dotal  and  paraphernal  ef- 
fects. Gasquet  v.  Dimitry,  9  La.  588.  We  think  that  she 
also  has  a  tacit  lien  or  mortgage  on  the  property  of  her 
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husband  for  all  of  her  separate  property  which  came  into 
his  possession  dxiring  coverture  and  which  was  used  by  him. 
In  this  case  the  record  shows  that  Boman  A.  Baca  did 
have  in  his  possession  and  under  his  control  certain  prop- 
erty which  belonged  to  his  wife,  and  which  she  re- 
4  ceived  by  inheritance  from  her  father  and  mother; 
but  there  is  no  proof  before  us  by  which  we  can  as- 
certain the  value  of  the  real  estate  so  conveved  bv  Roman 
A.  Baca,  to  his  wife.  The  complaint  alleges  on  informa- 
tion and  belief  that  it  is  worth  from  $25,000  to  $30,000. 
In  their  answer,  the  defendants  "admit  that  said  real  es- 
tate is  well  located  and  well  supplied  with  springs  and 
streams  and  well  adapted  to  the  pasturage  of  stock,  and 
they  are  informed  that  a  part  of  the  same  is  underlaid  with 
coal,  and  whether  the  said  tract  is  worth  $25,000  to  $30,- 
000,  those  defendants  do  not  know.".  The  complaint  closes 
with  a  prayer  for  general  relief,  but  neither  it  nor  the 
answer  is  sworn  to.  The  transcript  before  us  does  not 
show  that  any  evidence  was  introduced  before  the  examiner 
to  show  the  value  of  the  property.  Eamona  L.  de  Baca 
certainly  has  a  tacit  mortgage  or  lien  on  the  real  estate 
sought  to  be  conveyed  to  her  by  her  husband  Eoman  A. 
Baca,  for  the  amount  of  her  separate  property  which  was 
used  by  her  husband,  and  she  is  entitled  to  have  it  paid 
to  her  out  of  the  proceeds  of  the  sale  of  anv  propertv 
which  may  be  levied  on  by  judgment  creditors  of  her  hus- 
band,  before  their  judgments  are  paid,  but  the  evidence 
before  us  shows  that  the  amount  due  the  widow  was  not 
a  large  sum,  and  if  the  property  in  controversy  in  this  suit 
was  worth  at  the  time  of  the  conveyance  anything  like 
$25,000  or  $30,000  as  set  out  in  the  complaint,  then  such 
conveyance  was  in  presumption  of  law  fraudulent  as 
against  creditors,  and  this  presumption  of  legal  fraud  puts 
upon  the  widow  the  burden  of  proof  to  show  that  the  con- 
veyance was  for  a  valuable  and  adequate  consideration  out 
of  her  separate  estate.  Bank  v.  McClellen,  9  N.  M.  643 ; 
Seitz  V.  Mitchell,  94  D.  S.  580.  To  hold  otherwise  would 
be  to  overrule  the  case  of  Bank  v.  McClellen,  supra,  re- 
cently decided  bv  us. 

•The  learned  judge  who  tried  this  case  below  found 
that  there  was  no  proof  of  the  value  of  the  real  estate  con- 
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veyed,  and  the  evidence  before  ns  sustains  such  findings 
but  it  seems  to  us  that  this  is  a  very  material  issue  in 
this  case,  and  one  which  must  be  ascertained  before  a 
proper  judgment  can  be  entered,  as  the  determination  of 
this  question  will  largely  decide  whether  or  riot  the  con- 
veyance of  the  property  in  question  Was  a  legal  fraud 
or  otherwise.  It  is  the  duty  of  the  appellees  in  this  case 
to  show  that  the  conveyances  were  made  for  a  valuable 
and  adequate  consideration  out  of  her  separate  estate. 
Bank  v.  McClellan,  9  N.  M.  643 ;  or  to  repay  her  for  money 
and  propert}'  which  she  inherited  and  which  was  used  by 
her  husband. 

The  judgment  of  the  lower  court  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  with  directions 
to  the  lower  court  to  dismiss  the  complaint  as  to  all  the 
complainants  except  Xoa  Ilfeld  and  IjOuis  Ilfeld,  partners 
doing  business  under  the  firm  name  of  Ilfeld  Brothers: 
and  on  the  new  trial  of  the  cause  to  require  more  specific 
evidence,  if  such  can  be  produced,  of  the  amount  due  Ra- 
mona  L.  de  Baca,  by  her  husband,  at  the  time  the  convey- 
ances were  made  to  her;  and  also  to  ascertain  the  value 
of  the  property  conveyed  to  her  by  her  husband,  at  the 
time  such  conveyances  were  made  in  1892;  and  if  there 
is  a  gross  disproportion  between  the  value  of  the  property 
and  the  sum  due  Ramona  L.  de  Baca,  by  her  deceased 
husband,  then  the  deeds  shall  be  set  aside,  and  the  property 
subjected  to  the  payment,  pro  rata,  of  the  debts  due  to 
Noa  Ilfeld  and  Louis  Ilfeld,  partners  doing  business  imder 
the  firm  name  of  Ilfeld  Brothers,  as  well  as  the  other  debts 
due  by  the  estate  of  Roman  A.  Baca,  deceased,  which  have 
been  allowed  by  the  probate  court  of  Valencia  county, 
against  said  estate,  after  first  paying  from  the  proceeds  . 
of  anv  sale  to  the  said  Ramona  L.  de  Baca  the  sum  which 
may  be  foimd  to  be  due  to  her  from  her  deceased  husband ; 
and,  it  is  so  ordered. 

Frank  W.  Parker,  A.  J.,  John  R.  McFie,  A.  J.,  Ed- 
ward A.  Mann,  A.  J.,  Wm.  H.  Pope,  A.  J.,  concur 
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A  W.  CLELAND,  Jr.,  Appellant,  v.  LOUIS  HOSTET- 

TER,  et  al..  Appellees. 

SYLLABUS. 

1.  Grounds  of  demurrer  to  a  reply  not  set  up  in  the 
court  below,  Cannot  be  considered  in  this  court. 

2.  Letters  written  by  a  debtor  to  the  attorney  for  the 
creditor,  in  which  referring  to  the  note  sued  on,  the  debtor 
says:  '*Will  pay  as  soon  as  I  can"  and  in  which  after  offering 
to  pay  one  hundred  dollars  in  compromise  he  adds:  "It's 
that  or  wait  until  I  get  it,"  constitute  a  sufficient  admission 
that  the  debt  is  unpaid  to  revive  the  cause  of  action  under 
G.  L.  Sec.  2926. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Benjamin  S.  Baker.  Associate  Justice.    AflBrmed. 

W.  B.  Childers  and  E.  Tj.  Medler,  for  appellant. 

Causes  of  action  founded  upon  contract  shall  be  re- 
vived by  an  admission  that  the  debt  is  unpaid,  as  well 
as  by  a  new  promise  to  pay  the  same,  but  such  admission 
or  new  promise  must  be  in  writing,  signed  by  the  party 
to  be  charged  therewith. 

Sec.  2926,  Compiled  Laws  of  New  Mex. 
1897;  BuUard  v.  Tjopez,  7  N.  M.  563;  Ray- 
mond V.  Newcomb,  10  N".  M.  173, 
Such  admission  need  not  be  couched  in  precise  and 
direct  terms  but  it  is  sufficient  if  it  show  with  reasonable 
certainty  that  the  debt  is  unpaid. 

Nelson  v.  Hanson,  60  N.  W.  (Iowa)  656 ; 
Penloy  v.  Waterhouse,  3  Iowa,  441 ;  Palmer  v. 
Butler,  36  Iowa,  581 ;  Wise  v.  Adair,  50  Iowa, 
104;  Bayliss  v.  Street,  51  Iowa,  627;  Bank 
V.  Woodman,  62  N.  W.  28,  Iowa;  see  also  Wise 
V.  Adair,  (supra.)  50  Iowa,  104;  Stout  v. 
Marshall,  75  Iowa,  498;  39  N.  W.  808;  Miller 
V.  Beardsley,  81  Iowa,  720;  35  N.  W.  756. 
Raymond  v.  Newcomb,  10  X.  M.  175;  Man- 
chester V.  Braender  (N.  Y.  App.)  14  N.  E. 
405 ;  Nelson  v.  Hanson,  60  N.  W.  656. 
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Promise  by  the  debtor  to  pay  a  claim  "as  soon  as  pos- 
sible*' or  "as  soon  as  he  couW  and  others  of  a  similar 
character  have  been  held  sufficient  as  admissions  "of  the 
debt/' 

Norton  v.  Shepard,  48  Conn.,  141;  But- 
terfield  v.  Jacobs,  15  N.  H.  140;  Society  v. 
Miller,  Id.  520;  Cnsty  v.  Dolan  (Mass.)  34 
K  E.  360;  Chidsey  v.  Powell,  91  Mo.,  625; 
4  S.  W.  446 ;  Devereanx  v.  Henry,  16  Neb.  65; 
19  N.  W.  697;  Hartranft's  Estate  (Pa.  Sup.) 
27  Atl.  104;  Bernard  v.  Bartholomew,  22 
Peck.,  291 ;  Cummings  v.  Gassett,  19  Vt.  308 ; 
Walsh  V.  Mayer,  111  U.  S.  21 ;  4  Sup.  Gt.  260. 
A  payment  of  interest  in  connection  with  a  statement 
that  "it  is"  on  my  note*^  is  held  sufficient  as  an  admission. 

Jenks  V.  Rice,  93  N".  W.  Bep.  (Iowa), 
384;  Billiard  v.  Lopez,  7  N.  M.,  561;  Armijo 
V.  Armijo,  4  N.  M.  65 :  Ayer  v.  Bane,  39  Iowa, 
519;  Mahon  v.  Cooley,  36  Iowa,  182;  Stew- 
art V.  McParland,  84  Iowa,  55 ;  Koons  v.  Van- 
consant,  88  N.  W.  (Mich.)  630. 

J.  F.  BoNHAM  and  F.  W.  Clancy,  for  appellees. 

• 

The  Iowa  cases  decided  before  1880,  are  none  of  them 
in  conflict  with  Penley  v.  Waterhouse,  3  Iowa,  436-442. 
which  simply  declares  the  common  law  on  the  question. 

Collins  V.  Bane,  34  Iowa,  389 ;  Mahone  v. 

Cooley,  36  Iowa,  482;  Wise  v.  Adair,  50  Iowa, 

104 ;  Bayliss  v.  Street,  51  Iowa,  627-8. 

"I  cannot  pay  the  debt  at  present,  but  I  will  pay  it 

as  soon  as  I  can^^  was  held  not  sufficient  to  remove  the  bar 

of  the  statute  of  limitations. 

Tanner  v.  Smart,  6  B.  &  C,  604 ;  Tomp- 
kins V.  Brown ;  1  Denio  248 ;  Bedwell  v.  Rog- 
ers, 10  Allen,  438. 
Conditional  promises  not  sufficient. 

Wood  on  Limitations,  Sec.  77;  Buswell 
on  Limitations,  p.  79 ;  Millers  heirs  v.  Mo- 
Intyre,  6  Pet.  64:  see  also  Bell  v.  Morrison, 
1  Pet.  361;  Moore  v.  Bank  6  Pet.  91;    Clem- 
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entson  v.  Wiliams,  8  Cranch,  74;  Ft.  Scott  v. 
Hickman,  112  U.  S.  162. 

OPINION  OF  THE  COURT. 

POPE,  J.— This  is  a  suit  instituted  in  the  district 
court  of  the  county  of  Bernalillo  on  February  2,  1903, 
based  upon  a  promissory  note  signed  by  the  defendant 
Louis  Hostetter,  and  made  payable  to  the  order  of  the 
plaintiff.  Defendants  answered  setting  up  the  statute  of 
limitations  of  six  years.  Whereupon  plaintiff  filed  his 
reply  setting  up  the  following  letter  as  taking  the  case 
out  of  the  statute : 

'Tias  Cruces,  N.  M.,  November  27,  1901. 
"E.  L.  Medler,  Esq.,  Albuquerque. 

"Friend  E. — ^Your  letter  to  hand  you  can  tell  Mr. 
Cleland  as  I  told  you,  as  soon  as  I  get  some  money  I  have 
been  expecting  I  will  pay  him.  I  did  not  get  the 
money  I  had  every  reason  to  expect  and  so  did  not  settle. 
as  for  suit,  why  you  would  not  make  anything  as  it  is  not 
only  outlawed,  but  I  have  nothing  you  can  touch  even  if 
it  was  not  outlawed,  but  I  do  not  wish  to  evade  the  pay- 
ment and  so  will  pay  when  I  can. 

"Yours  truly, 

'Tk)uis  Hostetter.'' 

To  this  reply  the  defendant's  demurred  upon  the 
ground  that  "the  alleged  promise  in  writing  of  which  a 
copy  is  filed  with  said  reply  shows  upon  its  face  that  it  is 
no  promise  whatever  to  pay  the  alleged  indebtedness  upon 
which  this  action  is  founded,  nor  is  it  anv  such  admission 
that  the  debt  is  unpaid  as  will  raise  an  implicaton  of  such 
a  promise.*^ 

This  demurrer  having  been  sustained  an  amended  re- 
ply was  filed  as  follows: 

"AMENDED  REPLY." 

"Now  comes  the  plaintiff,  by  W.  B.  Childers,  his  at- 
torney, and  files  this  his  amended  reply  to  the  answer  of  the 
defendants,  and  says: 

"1.  That  although  the  said  note  set  up  in  said 
amended  complaint  was  dated  more  than  six  years  last 
past,  and  became  due  and  payable  more  than  six  years 
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before  the  bringing  of  this  suit,  vet  the  said  defendant 
Louis  Hostetter,  within  six  years  prior  to  the  filing  of 
this  suit,  by  admission  in  writing,  admitted  that  the  debt 
evidenced  by  said  promissory  note  was  unpaid,  and  prom- 
ised to  pay  the  same,  a  copy  of  which  said  writings  are  in 
words  and  figures,  as  follows : 

''  Tjas  Gruces,  New  Mexico,  8-21,  1899. 

"  Triend  Ed.— Yours  from  Childers  &  D.  to  hand,  if 
you  recollect  I  told  you  I  expected  to  be  paid  some  money 
and  I  have  never  gotten  it  as  yet.  I  will  see  what  can 
be  done  and  let  you  know.    Will  pay  as  soon  as  I  can. 

"  TTours  truly, 
(Signed)  "^Tjouis  Hostetter/ 

"  'Las  Cruces,  N.  M.,  December  4,  1901. 
^  'E.  L.  Medler^  Esq.,  Albuquerque. 

"T)ear  S. — Yours  to  hand  and  I  will  not  give  Mr. 
Cleland  a  new  note  and  vou  can  sue  if  vou  desire,  all  the 
good  it  would  do  you  even  if  you  got  a  judgment.  It  is 
outlawed  all  the  same  whether  I  acknowledge  ever  owing 
it  or  not,  but  I  have  no  idea  doing  him  although,  but 
never  mind,  what  I  will  do  is  I  will  borrow  money  and 
pay  him  $100.00,  $2e').00  cash  and  t$10.00  a  month  until 
paid  and  its  that  or  wait  until  I  get  it. 

"TTours  truly, 
(Signed)  "TjOuis  Hostetter.' 

"And  plaintiff  further  alleges  that  at  the  time  of  said 
admission  and  promises,  the  said  E.  L.  Medler,  was  acting 
as  the  attorney  and  agent  of  the  plaintiff.^' 

To  this  amended  reply  defendants  demurred  in  the 
same  language  as  in  the  demurrer  to  the  original  reply, 
which  demurrer  was  sustained.  Plaintiff  declined  to  plead 
further,  judgment  was  rendered  in  favor  of  the  defendants 
and  plaintiff  appealed  to  this  court. 

The  amended  reply  does  not  reiterate  or  adopt  bv  ref- 
erence as  a  part  thereof,  the  letter  of  Xovember  27.  1901, 
set  up  in  the  original  reply.  By  filing  his  amended  reply 
in  this  form  plaintiff  would  seem  to  have  waived  his  risfht 
t.")  allege  error  in  the  ruling  on  the  demurrer  to  the  oriorinal 
reply.  Gale  v.  Tuelnmne  Co.,  14  Cal.  25 ;  Kennedy  v. 
Anderson,  28  Tnd.  151 :  Forcheimer  v.  Hollev,  14  Fla. 
239:  Gale  v.  James,  11   Colo.  540;  Gale  v.  Foss,  47  Mo. 
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276;  State  v.  Simpkins,  77  la.  676;  1  A.  &  E.  Enc.  of  P. 
&  P.,  pp.  624-626,  and  cases  cited.  We  do  not  find  it  nec- 
essary to  decide  this,  however,  as  in  the  view  which  we 
take  of  the  case,  the  letter  of  November  27,  1901,  can  be 
disregarded  without  affecting  the  result,  and  we  shall  con- 
fine ourselves  in  the  consideration  of  this  case  to  determin- 
ing the  sufficiency  of  the  amended  reply,  which  sets  up  the 
letters  of  August  21st,  1899,  and  December  4th,  1901. 

It  is  urged  by  the  appellees  that  the  amended  reply 
is  not  sufficient  to  obviate  the  bar  of  the  statute,  and  the 
grounds  specially  presented  in  the  brief  as  sustaining  that 
position  are:  First,  that  there  is  no  allegation  in  the 
amended  reply  that  the  two  letters  pleaded  refer  to  the 
note  sued  on;  second,  that  assuming  that  they  do,  they  do 
not  constitute  a  promise  to  pay,  or  any  admission  raising 
the  implication  of  a  promise;  third,  that  even  assuming 
that  the  letters  amount  to  a  promise  to  pay  "as  soon  as 
the  debtor  can,"  such  promise  is  conditional,  and  there 
being  no  allegation  of  the  ability  of  Hostetter  to  pay,  the 
reply  is  insufficient. 

We  are  of  opinion  that  the  first  objection  to  the 
amended  reply  must  be  overruled  for  the  reason  that  it 
was  not  made  in  the  court  below.  The  demurrer  in 
1  the  court  below,  was  confined  in  terms  to  the  objec- 
tion that  the  letters  pleaded  showed  upon  their  face 
that  they  were  neither  promises  nor  admissions  within 
the  terms  of  the  statute.  That  is  a  very  different  objec- 
tion from  the  contention  made  for  the  first  time 
that  there  is  nothing  in  the  reply  to  tie  these 
letters  to  the  debt  sued  on.  Had  this  point  been 
made  in  the  court  below,  plaintiff  could  doubt- 
less have  amended  to  meet  the  objection.  In  declin- 
ing to  entertain  this  objection  we  simply  follow  the  well 
recognized  rule  that,  objections  of  this  character  cannot 
be  considered  on  appeal  unless  made  in  the  court  below. 
Code  Sec.  36 ;  C.  L.  3139 ;  Crabtree  v.  Segrist,  3  IST.  M. 
495 ;  Coleman  v.  Bell,  4  N.  M.  421 ;  Tex.  etc.  Ey.  Co.  v. 
Saxton,  7  N.  M.  302;  Neher  v.  Armijo,  66  Pac.  (N.  M.) 
519.  We  may  add  further,  however,  that  had  the  point 
been  made  in  the  court  below,  the  trial  court  would,  in 
our  opinion,  have  been  amply  justified  in  holding  the  alle- 
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gation  that  "the  said  defendant  Louis  Hostetter,  by  ad- 
missions in  writing  xxx  admitted  that  the  debt  evidenced 
by  said  promissory  note  was  unpaid  and  promised  to  pay 
the  same,"  to  be  a  sufficient  averment  that  the  writings 
which  follow  in  the  pleading  have  reference  to  the  note  in 
question. 

Coming  now  to  the  other  grounds  urged  by  the  ap- 
pellees, are  the  two  letters  set  up  in  the  amended  reply 

sufficient  to  toll  the  statute?    The  statute  (C.  L.  Sec. 
2     2926)  provides  that  "causes  of  action  founded  upon 

contract  shall  be  revived  by  an  admission  that  the 
debt  is  unpaid  as  well  as  by  a  new  promise  to  pay  the 
same,*'  such  admission  or  new  promise  to  be  "in  writing 
signed  by  the  party  to  be  charged  therewith."'  We  have 
had  occasion  recently  in  the  well  considered  case  of  Rey- 
mond  V.  Newcomb,  10  N.  M.  151,  to  point  out  the  fact 
that  our  statute  of  limitations  is  taken  from  the  state  of 
Iowa.  In  that  case  this  court  reviewed  the  various  Iowa 
decisions  and  held  that  the  words  "I  shall  sell  our  cattle 
the  first  chance.  I  am  tired  of  the  business  and  want  to 
pay  oflf  that  mortgage,"  were  sufficiently  clear  and  imquali- 
fied  to  constitute  an  admission  that  the  debt  secured  bv  the 
mortgage  was  unpaid.  The  language  here  used  is  in  our 
judgment  an  admission  equally  clear  and  unqualified.  The 
effect  of  the  letter  of  August  21,  1899  is,  that  the  defend- 
ant says  he  has  received  a  letter  from  the  attorneys  repre- 
senting the  plaintiff,  that  as  he  had  previously  told  them, 
he  had  expected  to  be  paid  some  money  which  he  had  never 
gotten,  but  that  he  would  see  what  could  bo  done  and  let 
counsel  know.  He  then  adds :  *^ill  pay  as  soon  as  I  can." 
We  are  unable  to  see  in  what  respect  this  letter  falls  short 
of  an  admission  that  the  debt  was  unpaid.  The  debtor 
acknowledges  the  receipt  of  the  letter  as  to  this  debt,  he 
in  effect  accounts  for  his  failure  to  attend  to  the  matter 
sooner  on  the  ground  that  some  money  he  expected  had 
never  been  received.  He  savs  he  will  see  what  can  be  done 
and  let  counsel  know.  He  promises  to  pay  as  soon  as  he 
can.  These  statements  are  inconsistent  with  anv  other 
theory  than  that  he  admits  that  the  debt  is  just  and  un- 
paid and  proposes  to  pay  it  as  soon  as  he  can.  This  letter 
is  complete  in  itself,  and  even  if  the  later  letter— of  De- 
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cember  4^  1901,  be  considered  a  modification  of  his  former 
position^  that  cannot  destroy  the  efFect  of  his  first  admis- 
sion. We  are  of  opinion^  however,  that  this  letter  does  not 
evidence  any  recession  from  his  former  position,  that  the 
debt  is  impaid.  True,  he  declines  to  give  a  new  note  and 
indicates  that  if  judgment  were  secured  on  the  original 
claim  he  is  execution  proof.  True,  he  further  states  that 
the  claim  is  "outlawed,^*  whether  he  "acknowledged  ever 
owing  it  or  not,"  but  he  expressly  repudiates  the  idea  that 
he  has  any  intention  of  "doing'*  the  creditor.  On  the  con- 
trary he  offers  to  settle  for  one  hundred  dollars  and  says, 
"If  s  that  or  wait  until  I  get  it.**  This  language  is  sus- 
ceptible in  our  judgment  of  only  one  interpretation.  The 
debtor  by  it  in  effect  says:  I  owe  your  claim,  it  is  out- 
lawed; however,  I  don*t  propose  to  "do"  you  i.  e,  rely 
on  the  statute  of  limitations  or  any  other  technical  defense ; 
I'll  make  you  this  proposition,  I'll  pay  you  a  hundred  dol- 
lars to  settle  the  matter ;  you  can  take  that,  or  if  you  don't, 
you'll  have  to  wait  for  your  money'*nniil  I  get  it."  This 
letter  as  we  view  it,  equally  with  the  first  acknowledges  a 
present  subsisting  debt. 

It  is  claimed,  however,  that  even  if  either  or  both 
letters  be  construed  as  an  admission  that  the  debt 
is  unpaid,  the  admission  is  accompanied  wdth  a  condi- 
tion that  the  plaintiff  will  be  paid  when  Hostetter 
'can  pay,"  when  'Tie  gets  the  money."  The  conten- 
tion apparently  is  that  these  letters  are  tantamount  sim- 
ply to  a  promise  to  pay  upon  a  certain  condition  i.  e. 
ability  to  pay,  and  that  there  is  no  allegation  of  the  reali- 
zation of  that  condition.  We  are  aware  that  there  are  a 
large  number  of  authorities  which  hold  that  a  promise 
t"*  pay  when  the  debtor  "can,"  is  of  no  avail  as  an  acknowl- 
edgment of  the  debt  unless  accompanied  by  proof  of  the 
financial  abilitv  of  the  debtor.  It  will  be  found,  how- 
ever,  that  these  are  authorities  either  declaring  the  com- 
mon law,  or  construing  American  statutes  declaratory  of 
the  common  law.  They  must  be  read  in  the  light  of  the  fact 
that  the*  statute  of  21  James  I.  which  had  been  declared  bv 
this  court  in  Browning  v.  Browning,  S  N.  M.  669,  to  be 
a  part  of  the  common  law  as  imported  into  this  Territory 
and  which  is  the  original  English  statute  of  limitations. 
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contains  no  provision  whatever  as  to  the  revival  of  a 
cause  of  action  by  acknowledgment  of  new  promise.  That 
statute  is  confined  to  prescribing  simply  tiie  statutory 
period  barring  the  several  classes  of  action.  Wood  on 
Limitation  (1st  Ed.)  p.  631;  Angel  on  Limitation  (2nd 
Ed.)  Appendix  p.  3;  19  A.  &  E.  En.  of  Law  (2nd  Ed.) 
p.  288.  After  its  enactment  in  1623,  however,  the  ques- 
tion of  the  effect  of  a  new  promise  upon  the  bar  in  cer- 
tain suits  upon  contract  came  before  the  English  courts, 
resulting  in  the  holding  by  those  courts,  first,  that  a  new 
promise  tolled  the  statute,  second,  that  an  acknowledg- 
ement furnishing  the  implication  of  a  promise  had  that 
effect,  and  third,  that  part  payment  furnishing  a  like 
implication  also  had  that  effect.  Parsons  v.  Corey,  28 
la.  431;  Wood  on  Limitations  (3rd  Ed.)  Sees.  64  and 
96.  The  rule  rested  upon  the  theory  that  in  each  instance 
the  new  promise  created  a  new  cause  of  action  upon  which 
the  plaintiff  might  declare  without  relying  upon  the  orig- 
inal claim,  the  latter  being  material  only  as  furnishing 
the  consideration  for  the  new  agreement,  19  A.  k  E.  Ency. 
of  Law  (2nd  Ed.)  288,  and  Wood  on  Limitations  (3rd 
Ed.)  Sec.  68.  The  essence  of  the  doctrine  being  the  new 
promise,  it  followed  that  an  acknowledgment  sufficient 
to  revive  the  action  must  under  21  James  I.  amount  to  a 
new  promise,  and  that  a  conditional  acknowledgment  as, 
for  example,  a  promise  to  pay  when  the  debtor  is  able,  was 
ineffectual  until  condition  fulfilled.  It  thus  resulted  that 
the  English  authorities  as  well  as  those  American  jurisdic- 
tions which  have  statutes  declaratory  of  the  English  de- 
cisions construing  21  James  I.  have  generally,  bearing  in 
mind  that  a  promise  either  express  or  implied  lies  at  the 
very  basis  of  .the  rule,  held  that  a  conditional  promise  is 
ineffectual  even  as  an  acknowledgment,  unless  accom- 
panied by  proof  of  the  performance  of  the  condition;  and 
this  would  probably  be  held  to  be  the  rule  in  this  Terri- 
tory but  for  the  fact  that  the  legislature  by  act  of  1880, 
oonipilfd  as  section  2926,  foimd  it  necessary  to  limit  the 
effect  of  21  James  T.  and  the  English  decisions 'constru- 
ing it.  just  as  Parliament  in  1828  found  it  necessary  by 
the  act  of  9  George  IV.,  likewise  to  impose  limitations. 
By  section  2926  the  legislature  of  this  Territory  not  only 


VOL.    13,   JANUARY  TERM,   1905.  51 

Cleland  y.  Hostetter. 

provided  that  the  acknowledgment  or  new  promise  mngt 
be  in  writing  signed  by  the  debtor,  but  also  defined  the 
extent  of  the  acknowledgment  necessary,  to-wit,  that  it 
should  be  "an  admission  that  the  debt  is  impaid."  In 
both  of  these  respects  it  changes  the  English  law  as  it 
existed  at  the  date  of  the  American  independence.  Be- 
fore proceeding,  however,  to  consider  the  authorities  which 
construe  statutes  similar  to  our  own,  we  may  add  that 
even  in  this  jurisdiction  where  the  common  law  (and  by 
common  law  we  use  the  term  as  defined  in  Browning  v. 
Browning,  supra,  and  as  meaning  the  statute  of  James  and 
the  English  authorities  construing  it  up  to  the  American 
independence)  still  exists  or  has  been  as  to  this  subject 
practically  re-enacted,  there  are  to  be  found  a  number  of 
highly  respectable  authorities  holding  that  a  statement 
(such  as  in  this  case)  that  the  debtor  will  pay  when  he 
can,  is  valid  as  a  promise  even  without  proof  of  ability. 
Thus,  in  New  Hampshire  it  has  been  held  that  the  word 
"can"  as  thus  used  is  too  indefinite  to  constitute  a  con- 
dition and  that  the  promise  to  pay  when  the  debtor  "can'^ 
is  an  absolute  promise.  A  distinction  was  drawn  in  that 
case  between  the  words  "when  I  shall  be  able,^'  which 
is  a  condition  susceptible  of  being  proved  as  a  matter  of 
fact  and  "when  I  can"  which  is  indefinite.  As  was  said 
by  the  court  in  Butterfield  v.  Jacobs,  15  N.  H.  142 : 

^The  word  can  is  indefinite.  For  aught  that  appears 
in  the  case  the  defendant  may  have  been  a  man  of  wealth 
and  yet  he  might  not  have  had  the  money  at  his  imme- 
diate disposal  with  which  to  pay  this  debt.  And  yet  he 
may  have  been  of  suiBcient  pecuniary  ability.  *  *  *  The 
defendant  contends  that  the  promise  was  conditional  and 
that  the  plaintiff  cannot  recover  because  there  is  no  proof 
that  the  contingency  has  happened.  But  we  are  of  opin- 
ion that  the  words  following  the  promise  to  pay  are  too 
imcertain  and  indefinite  to  constitute  a  condition  and  that 
the  promise  to  pay  was  absolute." 

So  in  First  Cong.  Soc.  v.  Miller,  15  ?^.  H.  520,  it  was 
said: 

"In  the  present  case  the  defendant  said  he  had  not 
the  money  but  would  pay  as  soon  as  he  could.  This  was 
not  a  conditional  promise,  which  is  a  promise  to  pay  on 
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the  happening  of  a  certain  events  and  there  was  no  event 
to  which  the  words  looked  forward.  The  words  following 
the  promise  to  pay  are  too  uncertain  and  indefinite  to  con- 
stitute a  condition/' 

So  in  Connecticut,  another  state  governed  by  the 
common  law  in  this  respect,  it  has  been  held,  upon  a  full 
review  of  the  authorities,  that  the  words  ^H  will  pay  them'* 
(referring  to  the  debts)  "as  soon  as  possible,"  constitute 
an  acknowledgment  equivalent  to  an  unconditional  prom- 
ise and  take  the  case  out  of  the  statute  of  limitations. 
Thus  it  is  said  in  Morton  v.  Shepard,  48  Conn.  141 : 

"It  seems  to  us  that  the  words  ^as  soon  as  possible* 
are  too  uncertain  and  indefinite  to  amount  to  a  condition. 
They  do  not  point  to  any  future  event  capable  of  proof. 
It  is  said  they  mean  as  soon  as  I  am  able.  This  would 
not  help  the  matter  unless  we  assume  that  general  finan- 
cial ability  is  intended,  which  might  be  susceptible  of 
proof.  But  neither  the  words  nor  the  context  require 
this  restricted  meaning.  If  the  debtor  should  have  insuffi- 
cient property  to  pay  all  his  debts,  it  would  not  follow 
that  it  was  not  possible  to  pay  the  debt  in  question.  He 
might  do  so  perhaps  by  borrowing  the  money,  by  some 
friendly  aid  or  by  his  future  earnings.  The  words  do  not 
necessarily  imply  poverty  in  the  promisor;  they  might 
with  equal  propriety  be  used  by  a  man  of  wealth,  who  at 
the  time  had  no  money  on  hand  but  who  had  debts  of 
large  amount  due  him,  or  who  had  other  estate  not  at  his 
immediate  disposal.  What  would  be  possible  for  one  to 
accomplish  must  bo  exceedingly  difficult  of  proof  because 
it  must  depend  so  much  on  his  own  exertions.  *  *  *  So 
that  if  the  promise  in  question  was  to  be  considered  ex- 
press we  should  incline  to  hold  it  unconditional.  But  the 
language  may  be  construed  as  an  acknowledgment  of  the 
defendant's  indebtedness  to  the  plaintiff  and  as  such  it 
clearly  admits  the  con4:inued  existence  of  the  debt  and  im- 
plies a  willingness  and  even  a  positive  intention  to  pay  it, 
and  the  words  "as  soon  as  possible"  do  not  really  restrict 
or  limit  the  meaning  and  force  of  the  acknowledgment. 
On  the  other  hand  they  are  strong  words,  implying  a  live- 
ly consciousness  of  obligation  and  an  earnest  purpose  to 
pay  the  del)t.'*     In  Vermont  a  promise  to  pay  "as  soon  as 
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he  could*'  was  held  in  CuminingB  v.  Oassett^  19  Vt.  308, 
sufficient  to  take  the  case  out  of  the  statute;  and  in  Illi- 
nois a  promise  to  pay  when  the  debtor  ''made  a  raise" 
was  given  like  effect.     (Homer  v.  Starkey,  27  III.  13.) 

Whatever  may  be  the  diversity  of  opinions,  however, 
among  the  states  which  have  adhered  to  the  common  law 
language  defining  what  shall  be  sufficient  to  toll  the  stat- 
ute, we  are  of  opinion  .that  the  statute  of  this  Territory 
does  not  stand  on  the  footing  of  the  older  jurisdictions  and 
that  the  rules  there  applicable  are  not  binding  here.  Un- 
like the  Statute  of  James,  our  statute  in  terms  provides 
that  either  a  new  promise  or  an  acknowledgment  may  re- 
vive the  action;  and  not  content  with  leaving  to  imcer- 
tainty  or  to  diversity  of  authority  the  scope  of  the  acknowl- 
edgment necessary  to  toll  the  statute,  it  in  terms  pro- 
vides that  "an  admission  that  the  debt  is  unpaid*'  shall 
have  that  effect.  This  very  explicit  statutory  declaration 
limits  the  field  of  authority  applicable  and  renders  it  un- 
necessarv  to  discriminate  between  the  two  lines  inter- 
preting  the  common  law.  The  Territory  of  New  Mexico 
in  respect  to  this  statute  belongs  to  a  group  of  jurisdictions 
wherein  the  common  law  rule  has  been  modified.  Other 
members  of  this  group  are  Iowa,  from  which  state  our 
statute  is  copied,  and  Nebraska  and  Kansas,  in  which  '%n 
acknowledgment  in  writing  of  an  existing  debt  or  claim" 
*.*  *  takes  the  claim  out  of  the  statute.  This  difference 
in  the  statutes  of  the  several  states,  is  pointed  out  in  19 
A.  &  En.  Ency.  of  Law  (2nd  Ed.)  p.  297,  where  it  is 
said,  citing  the  Nebraska  and  Kansas  statutes: 

'^y  statute  in  several*  jurisdictions  it  is  not  neces- 
ary  that  the  acknowledgment  shall  imply  a  promise  to 
pay;  an  admission  of  the  debt  as  an  existing  liability  is 
sufficient  even  though  it  is  accompanied  by  words  which 
repel  any  implication  of  such  a  promise." 

Tyrning  to  the  authorities  of  this  group  of  jurisdic- 
tions, the  case  of  Devereaux  v.  Henry,  16  Neb.  56,  was 
one  in  which  the  language  was :  ^T[f  ever  I  get  able  I  will 
pay  every  dollar  I  owe  to  you  and  all  the  rest.  You  can 
tell  all  as  soon  as  I  get  anything  to  pay  with  I  will  pay. 
As  for  giving  a  note  it  is  of  no  use.     I  will  pay  just  as 
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quick  without  a  note  as  with  it/'     It  was  said  by  the 
supreme  court  of  Nebraska  in  that  case: 

"The  plaintiff  in  error  has  cited  a  number  of  authori- 
ties^ but  we  think  they  are  not  applicable  to  this  case^  nor 
do  we  believe  any  can  be  found  which  are  directly  in 
point,  the  difiSculiy  being  that  he  loses  sight  of  the  pecu- 
liar provisions  of  our  statute  which  must  control. 

a*  «  *  rpjjg  rules  invoked  by  the  plaintiff  in  error 
would  be  appicable  to  this  case  were  it  not  for  this  stat- 
ute and  in  that  case  the  alleged  acknowledgment  would 
have  to  be  measured  by  those  rules  and  would  be  perhaps 
insufScient  to  imply  a  new  promise.  But  as  no  such  im- 
plication  is  necessary  under  our  law,  the  acknowledgment 
iself  being  sufiicient  we  find  no  trouble  in  applying  its 
statutory  rule/' 

In  Elder  v.  Dyer,  26  Kas.  609,  it  is  said  by  the 
court,  (Valentine,  J.),  construing  the  Kansas  statutes, 
which  is  practically  the  same  as  Nebraska's: 

"Other  decisions  are  founded  upon  the  statutes  which 
provide  for  taking  causes  of  action  on  contract  out 'of  the 
operation  of  the  statute  only  by  partial  payments  or  by  a 
new  promise.  These  decisions  hold  that  no  acknowledg- 
ment can  take  a  case  out  of  the  operation  of  the  statute 
unless  the  acknowledgment  amounts  in  law  to  a  new 
promise.  Of  course,  such  is  not  the  law  in  Kansas.  Many 
of  the  decisions  also  go  to  the  extent  of  holding  that  the 
action  must  be  brought  on  the  new  promise  and  not  upoi> 
the  original  debt  or  claim.  Neither  is  this  the  law  in 
Kansas  *  ♦  *.  Our  statute  to  revive  a  debt  or  claim 
requires  only  acknowledgment  of  an  existing  liability  on 
the  particular  claim  in  controversy  and  this  acknowledg- 
ment may  be  in  any  language  which  the  party  making  it 
desires  to  use.  No  phrase  or  particular  form  of  language 
ii^  required;  ami;hing  that  will  indicate  that  the  party 
making  the  acknowledgment  admits  that  he  is  still  liable 
on  the  claim  that  he  is  still  bound  for  its  satisfaction, 
that  he  is  still  held  for  its  liquidation  and  payment  is 
sufficient  to  revive  the  debt  or  claim :  and  there  is  no 
necessity  that  there  should  also  be  a  promise  to  pay  same ; 
acknowledgment  of  an  existing  liability  on  an  honest  debt 
or  claim  generally  raises  an  implied  promise  on  contract 
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to  pay  the  same;  but  whether  it  does  or  not  is  not  a  ques- 
tion to  be  considered  in  this  state.  The  statute  says 
nothing  about  an  implied  contract  or  promise  and  the 
action  if  revived  at  all  is  not  to  be  brought  on  the  implied 
contract  or  promise  but  only  on  the  original  liability.*^ 

So,  in  the  concurring  opinion  of  Mr.  Justice  Brewer, 
then  a  member  of  the  supreme  court  of  Kansas,  that 
learned  jurist  emphatically  disposes  of  the  suggestion, 
that  an  acknowledgment  must  under  the  Kansas  statute 
•evince  a  willingness  to  pay.  He  quotes  this  form  of 
acknowledgment:  "I  owe  that  debt,  I  admit  it  is  an 
existing  and  just  claim  upon  me,  but  I  never  will  pay  it." 
"Here,"  says  the  learned  justice,  "there  is  the  express 
and  clear  acknowledgment  of  an  existing  debt,  but  there  is 
not  only  nothing  indicating  a  willingness  to  pay  but  on 
the  contrary  an  express  refusal  to  pay.  Is  such  an 
acknowledgment  within  the  statute?  Unhesitatingly  I 
answer.  Yes." 

In  Port  Scott  v.  Hickman,  112  TJ.  S.  163,  the  court 
cites  Elder  v.  D3'er,  and  while  holding  that  under  the 
Kansas  statute  "an  acknowledgment  cannot  be  regarded 
as  an  admission  of  indebtedness  where  the  accompanying 
circumstances  are  such  as  to  repel  the  inference,  or  to  leave 
it  in  doubt  whether  the  party  intended  to  prolong  the 
time  of  legal  limitation,"  it  in  terms  holds  that  "an 
acknowledgment  need  not  under  the  Kansas  statute  amount 
to  a  new  promise." 

Coming  now  to  the  Iowa  decisions,  we  are  of  opin- 
ion that  they  clearly  indicate  a  divergence  of  the  statute 
now  under  consideration  from  the  common  law.  Thus  in 
Mahon  v.  Cooley,  36  Ta.  483,  where  it  was  argued  that  the 
admission  pleaded  was  insufficient  to  toll  the  statute  for 
the  reason  that  no  party  to  whom  the  promise  was  made 
was  named  therein  and  it  was  thus  in  fact  made  to  no 
one  who  has  an  interest  in  the  claim,  it  was  said:" 

'T?egarding  the  instrument  as  an  admission  that  the 
debt  is  unpaid  we  are  of  the  opinion  that  the  name  of  the 
party  to  whom  it  is  made  is  not  necessary  to  appear  there- 
in. The  statute  provides  that  an  admission  or  new  prom- 
ise in  writing  will  revive  the  cause  of  action  when  barred 
by  the  expiration  of  the  time  limited  for  the  commence- 
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ment  of  suits.  Both  are  not  required  ;  the  admission  alone 
is  sufficient.  It  is  not  regarded  as  a  contract  but  is  simply 
a  written  declaration  that  the  debt  is  not  paid.  Tt  is  un- 
necessary that  the  name  of  the  party  to  wliom  it  is  made 
should  appear  therein.  The  onl}'  object  of  the  law  is  to 
secure  written  evidence  attested  by  the  signature  of  the 
debtor,  that  the  debt  is  not  paid.  This  is  accomplished 
by  a  written  admission  although  it  does  not  show  to  whom 
it  is  made." 

In  Stewart  v:  McFarland,  84  la.  55,  it  is  pointed  out 
that  under  the  statute  here  under  consideration  %oth  an 
admission  that  the  debt  is  \mpaid  and  a  new  promise  to 
pay  are  not  required  to  revive  the  cause  of  action,  but  eith- 
er alone  is  sufficient  for  that  purpose."  The  court  ])roceed- 
ed:  "At  common  law  the  admission  removed  the  bar 
of  the  statute  only  when  it  was  of  such  a  nature  that  a 
promise  to  pay  might  be  inferred  from  it.  Hence  it  has 
been  held  that  when  the  admission  is  made  under  such 
circumstances  that  a  new  promise  cannot  be  inferred,  as 
where  it  is  accompanied  by  a  statement  that  the  debt  will 
not  be  paid,  or  trhen  it  is  hosed  upon  a  condition  which 
has  not  been  performed,  it  will  not  operate  to  revive  the 
cause  of  action."  The  court,  however,  as  to  the  first  of 
these  common  law  rules  clearly  indicates  the  distinction 
made  by  the  statute  by  saving:  ^Whether  under  the  stat- 
utes of  this  state  an  unqualified  admission  of  a  debt  would 
be  unoperative  to  revive  the  cause  of  action,  if  accompa- 
nied by  a  refusal  to  pay,  we  need  not  determine."  As  to 
the  second  of  these  rules  that  when,  as  here  claimed,  the 
admission  is  accompanied  by  a  condition  which  has  not 
been  performed,  there  is  no  revival,  two  of  the  later  Iowa 
cases  clearly  indicate  that  no  such  rule  prevails  in  that 
jurisdiction  and  that  the  common  law  has  been  to  that 
extent  abrogated  by  the  statute  which  we  have  adopted. 
Thus,  in  TsTelson  v.  Hanson,  92  Ta.  356,  the  lanjniage  used 
was:  You  know  that  T  will  pay  what  T  can  and  what  is 
right."  The  court  held  that  this  was  not  an  unqualified 
admission  that  the  debt  was  unpaid,  boine  qualified  by 
the  words  "what  is  right."  The  court,  however,  in  discuss- 
ing the  matter  says :  "Promises  by  the  debtor  to  pay  a  claim 
'as  soon  as  possible^  or  'as  soon  as  he  could'  and  others 
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of  a  similar  character  have  been  held  sufficient  as  admis- 
sions of  the  debt/'  citing  a  long  line  of  authorities.  In 
Jenckes  v.  Rice,  119  la.  451,  the  language  was:  "I  can- 
not tell  where  I  can  get  money  enough  to  pay  the  note, 
but  as  true  as  God  I  will  send  it  as  soon  as  I  can  get  it'' 
and  this  was  held  sufficient  to  place  the  case  without  the 
statute.  We  are  aware  that  in  the  case  of  Penley  v.  Water- 
house,  3  la.  43G,  there  are  certain  expressions  to  the 
effect  that  the  Iowa  statute  is  merely  declaraton^  of  the 
common  law;  and  we  have  not  overlooked  the  rule  laid 
down  by  this  court  in  the  case  of  Arm  i jo  v.  Armijo,  4 
X.  M.  57,  reiterated  in  Bullard  v.  Lopez,  7  X.  M.  663, 
and  Rajrmond  v.  Newcomb,  10  N.  M.  151,  to  the  effect 
that  in  adopting  the  statute  of  another  state  or  territory 
there  is  also  adopted  the  construction  placed  upon  it  by 
the  courts  of  such  state  or  territory,  unless  for  some  good 
reason  the  courts  of  the  state  or  territory  adopting  the 
statute  should  see  proper  to  refuse  to  follow  such  decisions 
as  sound  interpretations  of  the  statute."  We  are  of  opin- 
ion, however,  that  the  general  observations  of  the  supreme 
court  of  Iowa  in  the  case  of  Penlev  v.  Waterhouse,  to 
the  effect  that  the  Iowa  statute  simply  declares  the  com- 
mon law,  are  not  as  to  this  particular  feature  of  the  stat- 
ute sustained  bv  the  later  Iowa  cases  above  referred  to 
and  are  certainly  not  in  accord  with  "a  sound  interpreta- 
tion of  the  statute"  as  developed  by  the  abundant  authori- 
ty of  other  jurisdictions  construing  similar  statutes.  To 
hold,  following  literally  Penley  v.  Waterhouse,  that  the 
Iowa  statute  is  simply  declaratory  of  the  common  law, 
\?  to  hold  that  our  own  statute  is  likewise  simply  the 
common  law;  and  to  do  this  will  be  to  overrule  Raymond 
V.  Xewcomb,  supra.  In  that  case  this  court  had  occasion 
to  consider  the  case  of  Shepherd  v.  Thompson,  122  F.  R. 
232,  cited  as  authority  by  the  appellees.  In  the  latter  case  the 
supreme  court  of  the  United  States  was  construing  a  stat- 
ute which  it  declared  (p.  234)  "closely  follows  the  lan- 
guage of  the  English  St.  21  James  I.,  C.  16,  Sec.  3,"  the 
original  English  statute.  If,  therefore,  our  statute  is  sim- 
ply the  common  law  re-enacted,  the  case  of  Shepherd  v. 
Thompson,  construing  the  Maryland  common  law  statute 
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would  have  been  controlling  authority.  This  court,  how- 
ever, in  Saymond  v.  Newcomb,  says : 

^^Counsel  for  defendant  in  error  contends  that  this 
statement  is  an  admission  that  there  was  a  mortgage,  a 
hope  expressed  to  pay  it  oflf  and  to  apply  the  proceeds  de- 
rived from  a  sale  of  the  cattle  thereon ;  that  it  was  not  an 
admission  of  the  debt,  as  a  personal  obligation  and  was 
not  such  an  admission  from  which  the  law  will  imply  a 
promise  to  pay,  relying  upon  the  case  of  Shepherd  v. 
Thompson,  122  U.  S.  232  where  the  supreme  court  of  the 
United  States  held  that  a  mere  acknowledgment  of  a  debt 
is  not  suflBcient  but  that  there  must  be  a  distinct  and  une- 
quivocal acknowledgment  of  the  debt  as  still  subsisting 
as  a  personal  obligation  of  the  debtor.  In  that  case,  how- 
ever, the  supreme  court  of  the  United  States  was  consider- 
ing a  statui^  in  force  in  the  District  of  Columbia  which  is 
the  statute  of  Maryland  and  is  quite  different  from  the 
Iowa  and  New  Mexico  statutes,  and  the  case  is  not  in  point 
here.  As  said  in  the  case  of  Mahon  v.  Cooley,  supra., 
the  admission  alone  is  sufficient;  it  is  not  regarded  as  a 
contract  but  is  simply  a  written  declaration  that  the  debt 
is  unpaid." 

We  adhere  to  the  construction  thus  put  upon  the 
statute  by  the  case  of  Raymond  v.  Newcomb  and  we  reiter- 
ate the  conclusion  therein  announced  that  the  New  Mexico 
statute  materially  diverges  from  the  common  law.  We 
further  hold  that  under  the  statute  it  does  not  require 
both  an  admission  and  a  new  promise  to  revive  the  action, 
but  that  either  is  sufficient;  that  the  admission  need  not 
of  itself  amount  to  a  new  promise ;  and  that  the  language 
used  by  the  debtor  in  this  case,  that,  he  will  pay  "when  he 
can,"  is  an  admission  that  the  debt  is  unpaid,  sufficient  to 
take  the  case  out  of  the  statute,  whatever  may  be  the  diflfer- 
ence  of  authority  as  to  its  effect  as  a  promise.  We  do  not  find 
it  necessarv  to  fletermine  in  this  case  the  effect  of  the 
qualification  of  an  admission  otherwise  explicit,  as  for 
example  by  a  claim  of  the  statute  of  limitation,  for  the 
reason  that  the  letters  relied  upon,  while  they  mention 
the  fact  that  the  claim  is  "outlawed,"  clearly  evince  a  dis- 
position on  the  part  of  the  debtor  not  to  claim  the  benefits 
of  the  statute. 
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In  view  of  the  constantly  recurring  construction  of 
this  statute  we  feel  that  we  should  add  further  that  there 
is  no  intention  by  this  opinion  to  relax  in  any  respect  the 
rule  indicated  in  Eaymond  v.  Newcomb,  that  the  admission 
that  the  debt  is  unpaid  must,  to  be  effectual,  be  clear,  un- 
qualified and  reasonably  certain.  What  we  do  hold  is  that 
the  language  here  used  constitutes  an  admission  within 
that  rule. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

William  J.  Mills,  C.  J.,  John  B.  McFie,  A.  J.,  Frank 
W.  Parker,  A.  J.,  Edward  A.  Mann,  A.  J.,  Ira  A.  Abbott, 
A.  J.,  concur. 
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TEERITORY  OF  NEW  MEXICO,  Appellee,  v.  JAP  L. 

CLABK,  Appellant. 

SYLLABUS. 

1.  Assignments  that  the  court  erred  in  the  5th,  6th, 
12th,  13th,  14th  and  15th  paragraphs  of  his  instructions  to  the 
Jury,  not  specifying  the  vice  or  error  in  such  charges,  will 
not  be  considered  on  appeal. 

2.  Where,  in  a  prosecution  for  larceny  of  a  horse,  there 
was  a  substantia]  conflict  in  the  evidence,  a  conviction  will 
not  be  reversed  on  appeal  as  unsupported  by  the  evidence. 

3.  In  a  prosecution  for  larceny  of  a  horse,  evidence  held 
to  sustain  a  conviction. 

4.  Where,  in  a  prosiecution  for  larceny,  the  court  sus- 
pended the  trial  during  the  examination  of  the  first  witness 
because  of  the  drunkenness  of  defendant's  counsel,  and  noti- 
fied both  defendant  and  his  counsel  that  the  latter  would  not 
be  allowed  to  appear  in  the  case  in  a  drunken  condition,  and 
that  defendant  had  better  arrange  for  a  proper  defense,  and, 
when  the  session  was  resumed,  defendant  was  accompanied 
by  the  same  counsel,  and  the  trial  proceeded  without  further 
reference  to  his  counsel's  incapacity — ^the  first  witness  being 
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fully  examined  by  defendant's  counsel  after  the  resumption 
of  the  trial — a  refusal  of  the  court  to  grant  a  new  trial  on 
the  ground  that  defendant's  attorney  was  drunk  during  the 
trial  was  not  an  abuse  of  discretion. 

Appeal  from  the  district  court  of  Chaves  county,  be- 
fore Wm.  H.  Pope,  Associate  Justice.     Affirmed. 

Emmett  Patton,  a.  J.  XisBET,  and  J.  L.  Johnson, 
for  appellant. 

If  the  taking  is  under  a  bona  fide  claim  of  right  there 
can  be  no  larceny. 

■  9  Tex.  App.  164 :  4  Colo.  182 ;  41  S.  W. 

B.  606;  Smith  v.  Shultz  1  Scam.   (111.)  490; 

Will  V.  S.  9  Mo.  663 ;  State  v.  Gresser  19  Mo. 

247 ;  36  Iowa  344 :  Stuart  v.  People,  73  111.  20. 

The  intent  to  steal  and  the  act  must  exist  at  the  same 

moment. 

Bishops  Criminal  Law,  Vol.  1  (8th  Ed.) 
Sees.  206-7  and  notes  3  and  4. 
Proof  must  correspond  with  allegation  as  to  owner- 
ship. 

2  Bishop^s  New  Crim.  Proc.,  (4th  Ed.)  p. 
325,  Sec.  718,  note  7 ;  State  v.  Woodley,  25  Ga. 
235 ;  State  v,  Merrill,  44  K  H.  9  Am.  St.  R. 
238;  19  Tex.  App.,  409;  P.  v.  Hauselman,  77 
Cal.  460. 

George  W.  Prichard,  Solicitor  General,  for  appellee. 

The  appearance  in  the  appellate  court  by  the  appel- 
lant for  the  purpose  of  obtaining  a  continuance  is  a  gen- 
eral appearance  and  acknowledgment  of  jurisdiction. 

2  Cyc.  880-881 ;  Keyser  v.  Parr,  105  TJ.  S. 
266 ;  Draper  v.  Davis,  102  IT.  S.  370 ;  Poster 
V.  Rucker,  26  Mo.  495. 
An  appeal  removes  the  case  from  the  jurisdiction  of 
the  trial  court. 

Elliott  Appellate     Procedure.    Sees.  541- 
543. 
Where  the  court  extends  the  time  for  filing  a  bill  of 
exceptions  it  havS  no  power  after  the  expiration  of  such 
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time  in  the  absence  of  a  statute  permitting  it,  or  the  con- 
sent of  the  parties  to  again  extend  the  time  for  settling 
and  signing  the  bill. 

3  Cyc.  42. 
An  appellate  court  will  not  weigh  the  evidence  in  a 
case  where  there  is  a  conflict,  but  will  accept  the  verdict 
of  the  court  and  jury  who  had  an  opportunitj'  to  weigh  the 
evidence. 

Territory  v.  Hicks,  6  N".  M.  596;  Scho- 
field  V.  Territory,  56  Pac.  306. 

M'FIE,  J.— At  the  October  term,  A.  D.,  1903,  of  the 
district  court  in  and  for  Chaves  county,  the  defendant,  Jap 

L.  Clark,  was   tried   and   convicted   of  the  crime  of 
1      larceny  of  a  horse,  the  property  of  one  J.  A.  McPher- 

son,  and  the  case  is  now  in  this  court  upon  the  de- 
fendant's appeal.  Nine  errors  are  assigned,  but  as  counsel 
for  the  defendant  gave  the  first  six  assignments,  relating 
ti  paragraphs  of  the  charge  of  the  court,  no  consideration, 
either  in  his  brief  or  oral  argument,  it  is  evident  that  no 
reliance  is  placed  upon  them.  However,  that  may  be, 
this  court  has  repeatedly  held  that  no  consideration  will 
be  given  to  mere  general  objections  or  assignments  of 
error,  wherein  no  attempt  is  made  to  point  out  the  vice 
or  error  in  the  charge  or  ruling  of  the  court  below.  There 
was  no  specific  objection  made  to  those  paragraphs  of  the 
court's  charge,  upon  the  trial,  nor  in  the  motion  or  amend- 
ed motion  for  a  new  trial,  and  in  the  assignments  of  error 
it  is  simply  stated,  that  the  court  erred  in  the  fifth,  sixth, 
twelfth,  thirteenth,  fourteenth  and  fifteenth  paragraphs 
of  his  instructions  to  the  jury.  Territory  v.  Guillen,  66 
Pac.  527;  Pearce  v.  Strickler,  54  Pac.  748;  Territory  v. 
O'Donnell,  4  N.  M.  210 ;  Territory  v.  Yarberry,  2  N.'  M, 
454. 

We  have  examined  the  paragraphs  indicated,  how- 
ever, and  find  them  to  be  unobjectionable. 

The  seventh  assignment  of  error  relates  to  the  proof. 
Counsel  claims  that  there  was  no  proof  of  the  ownership 

of  the  animal  as  alleged,  nor  was  there  any  proof  of 
2     guilty    intent.       The  witnesses  were    numerous    on 

both  sides  and  there  was  a  decided  conflict  of  evidence 
for  the  consideration  of  iho  jury.     This  court  has  held, 
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that  where  there  is  a  substantial  conflict  in  the  evidence^  it 
is  for  the  jury  to  weigh  the  evidence  and  the  conrt  will  not 
disturb  the  verdict  where  there  is  substantial  evidence  to 
support  it.  Territory  v.  Hicks,  6  N.  M.,  596;  Territory 
V.  Barrett,  8  N.  M.,  70;  Schofield  v.  Territory,  56  Pac. 
(N.  M.)  306. 

That  there  was  substantial  evidence  to  justify  the 
verdict  rendered,  a  brief  reference  to  the  transcript  of  the 
evidence  will  disclose. 

The  testimony  shows,  that  the  animal  was  taken  from 
the  range,  but  there  was  testimony  by  several  witnesses 

who  knew  and  described  the  animal,  that  the  horse 
3     was  found  in  a  pasture  on  the  Block  ranch  where 

the  defendant  was  employed;  that  the  defendant 
claimed  that  Martin  Chavez  gave  him  the  animal  and 
that  he,  defendant,  gave  it  to  Pridemore.  Martin  Chavez 
testified  that  the  defendant  came  to  him  about  three  3^ears 
before,  and  claimed  that  he,  Chavez,  had  promised  to  give 
him  a  horse  for  some  services  and  Chavez  said  he  would 
do  so.  The  next  day  the  defendant  came  and  requested 
him  to  give  him  a  bill  of  sale  for  this  sorrel  horse,  and 
Chavez  did  so,  but  he  never  saw  the  horse  at  any  time 
and  did  not  know  whether  the  horse  was  his  or  not.  Chavez 
further  testified  that  he  told  the  defendant  that  ^^.  C.*' 
was  not  his  brand,  that  (M.  C.  S.) — connected — was  his 
brand,  and  that  he  never  gave  a  bill  of  sale  for  an  ^Ttf. 
C*  animal.  McPherson  testified  positively  that  he  owned 
the  horse  and  described  him  minutely,  and  other  witnesses 
also  who  knew  McPherson^s  horse  identified  him  without 
regard  to  the  brand.  The  brand  was  introduced  in  evidence 
as  a  means  of  identification  and  not  as  proof  of  owner- 
ship. Witness  Gilbert  testified  that  the  defendant  rode 
the  horse  to  whore  he  was  working,  that  witness  told  him, 
McPherson  was  going  to  have  him  arrested ;  that  defend- 
ant said  if  he  did  have  him  arrested  he  could  not  tret  the 
horse  as  he  had  given  him  to  Pridemore.  That  the  de- 
fendant also  said :  'T  will  go  over  to  Martin  Chavez,  a 
Mexican  at  Picaoho,  and  get  him  to  give  me  a  bill  of  sale 
for  an  ^^f.  C."  horse  and  when  I  get  that  T  will  show  that 
i.^  the  horse  T  bought."  Witness  further  testified  that  he 
told  dofendani  tliat  Cliavoz'  brand  was  "M.  C.  S.''  '"What 
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are  you  going  to  do  about  that  f  and  defendant  said,  "Oh, 
1  will  get  that  fixed  up."  This  witness^  testimony  is  cor- 
roborated by  that  of  Garvin  who  heard  part  of  this  conver- 
sation.   The  defendant  did  not  testify. 

That  the  testimony  above  referred  to  was  quite  suffi- 
cient to  sustain  the  verdict  if  the  jury  believed  it  to  be 
true,  cannot  be  doubted,  therefore,  the  case  is  brought 
^vithin  the  rule  that  a  verdict  will  not  be  set  aside  bv  an 
appellate  court,  where  there  is  substantial  evidence  to 
sustain  it. 

The  eighteenth  assignment  of  error  is  that  the  de- 
fendant did  not  have  a  fair  trifitl  as  his  attomev  was  drunk 
during  the, trial.  The  record  shows  that  during  the 
4  cross  examination  of  the  first  witness,  the  court  sus- 
pended the  trial  imtil  seven  o^clock  p.  m.,  on  account 
of  the  drunkenness  of  counsel  for  defendant.  The  court 
notified  counsel  after  the  retirement  of  the  jury,  that  he 
would  not  be  allowed  to  appear  in  the  case  in  a  drunken 
condition,  and  notified  the  defendant  also  to  this  effect 
and  that  he  had  better  arrange  for  a  proper  defense.  At 
seven  o'clock  the  trial  proceeded,  the  defendant  being  ac- 
companied by  the  same  counsel ;  the  trial  proceeded  to  the 
close  without  further  reference  to  any  incapacity  of  coun- 
sel, and  the  first  witness  was  fully  examined  by  counsel  for 
defendant  after  the  resumption  of  the  trial.  This  was 
brought  to  the  attention  of  the  court  in  the  motion  for 
a  new  trial,  but  the  motion  being  overruled,  it  is  now  as- 
signed as  error.  The  court  did  not  appoint  counsel  for 
the  defendant,  counsel  was  employed  by  the  defendant, 
and  retained  by  him  after  the  postponement  of  the  trial, 
in  defendant's  interest  and  to  enable  him  to  select  other 
counsel  if  he  desired  to  do  so.  There  being  nothing  in  the 
record  disclosing  the  drunkenness  of  the  counsel  after  the 
postponement,  except  from  inference,  the  overruling  of 
the  motion  for  a  new  trial  upon  that  ground,  was  a  mat- 
ter of  discretion  which  could  only  be  deemed  error  by 
reason  of  abuse.  Under  the  circumstances  of  this  case, 
we  are  unwilling  to  hold  that  there  was  an  abuse  of  dis- 
cretion in  the  overruling  of  this  motion,  on  the  contrary 
the  motion  was  properly  overruled. 

The  last  assignment  of  error  is  upon  the  overruling  of 
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the  motion  for  new  trial.  From  what  has  been  said,  it  is 
apparent  that  this  assignment  needs  no  further  considera- 
tion and  cannot  be  entertained. 

It  is  but  fair  to  the  counsel  appearing  in  this  court 
to  say  that  they  were  not  counsel  in  the  court  below  nor 
did  they  make  up  the  record  upon  which  this  case  was 
heard  in  this  court. 

The  judgment  of  the  court  below  is  affirmed.  It  is 
so  ordered. 

William  J.  Mills,  C.  J.,  Prank  W.  Parker,  A.  J.,  Ira 
A.  Abbott,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Pope,  J.,  having  tried  the  case  below  did  not  partici- 
pate in  this  decision. 


[No.  1064,  February  24,  1905.] 

GEORGE  F.  ALBRIGHT,  Plaintiff  in  Error,  v.  TERRI- 
TORY OF  NEW  MEXICO,  ex  rel.,  JESUS 
M.  SANDOVAL,  Defendant  in  Error. 

SYLLABUS. 

1.  The  statute  of  9  Anne,  which  provides  for  Judgment 
of  ouster,  fine  and  costs  against  the  respondent  upon  an  in- 
formation in  the  nature  of  Quo  Warranto,  is  a  part  of  the 
common  law  of  this  Territory. 

2.  Under  that  statute  the  expiration  of  the  term  of 
office  involved,  pending  the  determination  of  the  cauee, 
does  not  work  a  dismissal  of  the  writ  of  error  from  a  Judg- 
ment of  the  ouster. 

3.  The  Judgment  of  the  court  below,  in  so  far  as  it  ad- 
Judged  ouster  against  the  respondent,  was  in  accordance  with 
the  law  of  this  case  as  declared  upon  the  former  appeal* 
Territory  ex  rel.,  Sandoval  v.  Albright,  78  Pac.  207. 

4.  The  purpose  of  Quo  Warranto  proceeding  at  com- 
mon law,  and  in  this  Territory,  Is  to  oust  the  respondent  from 
an  office  which  he  is  alleged  to  hold  unlawfully  and  not  ta 
Install  the  relator  or  any  person  into  such  office. 

5.  The  Judgment  of  the  court  below,   in  so  far  as  it 
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ordered  the  respondent  to  deliver  the  books  and  other  arti- 
cles pertaining  to  the  office  involyed  "to  relator"  •  •  •  "as 
the  lawful  custodian  there/'  was  erroneous  as  being  beyond 
the  scope  of  a  Quo  Warranto  proceeding. 

6.  The  remedy  for  the  improper  refusal  of  an  appeal 
or  supersedeas  is  by  mandamus  and  not  by  error.  Gutierres 
V.  Territory  ex  rel.,  Curran  (decided  January  25th,  1906.) 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Benjamin  S.  Baeeb^  Associate  Justice.  Affirmed. 

W.  B.  Childbrs,  Esq.,  for  plaintiff  in  error. 

Besidence  in  the  county  is  a  necessary  qualification 
to  the  holding  of  the  office  of  county  assessor. 

Mecham  on  Public  Officers,  Sees.  82  and 

67;  State  v.  McMillan,  23  Neb.  385;  36  K 

W.  387. 

It  was  not  necessary  to  raise  a  purely  jurisdictional 

question  specifically.     It  was  necessary  that    the    court 

should  hold  that  it  had  jurisdiction  on  appeal  in  order  to 

decide  the  case. 

Great  Western  Tel.  Co.  v.  Bumham,  162 
U.  S.  342. 

BRIEF  ON  MOTION  TO  DISMISS  WRIT. 

The  judgment  of  this  court  reversing  the  judgment 
of  the  district  court  and  remanding  this  case  to  the  district 
court  for  further  proceedings  was  not  a  final  judgment, 
and  was  not  subject  to  review  in  the  supreme  court  of  the 
United  States. 

Werner  v.  Charleston,  151  U.  S.  360; 
Meagher  v.  Minnesota  Thresher  Co.  145  U.  S. 
608 ;  Kice  v.  Sanger,  144  IT.  S.  197 ;  Hume  v. 
Bowie,  148  U.  S.  245 ;  Baswick  v.  Brinkerhoff, 
106  U.  S.  3,  and  cases  cited. 
As  to  appeals  to  the  supreme  court  of  the  United 
States. 

Clayton  v.  Utah,  132,  U.  S.  632;  Balti- 
more, etc.,  V.  Hopkins,  130  U.  S.  210;  United 
States  V.  Addison,  22  Howard,  174;  United 
States  V.  Addison,  6  Wall.  291. 
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QnestioDfl  of  reversal  or  affirmance  appertain  to  the 
merits  of  the  controversy  and  will  not  be  determined 
on  a  motion  to  dismiss. 

New  Orleans  R.  B.  v.  Morgan,  10  Wall. 
262;  Sparrow  v.  Strong,  3  Wall.  105;  The 
Eutaw,  12  Wall.  141;  Hecker  v.  Fowler,  1 
Black.  95;  Central  R.  R.  Co.  v.  Kergan,  160 
TJ.  S.  259;  see  also  Hill  v.  Chicago,  etc.,  Ry., 
129  U.  S.  107;  Harrington  v.  Holler,  111  U. 
S.  796. 

BRIEF  ON  MOTION  TO  QUASH  SUPERSEDEAS. 

■  A  proceeding  in  quo  warranto  is  a  common  law  pro- 
ceeding and  our  statute  does  not  change  it. 

Territory  v.  Lockwood,  3  Wall.  238 ;  Sec- 
tions 1000  and  1007,  Revised  Statutes,  TTnited 
States  Slaughter  House  cases,  10  Wall.  289. 
And  when  the  failure  to  grant  a  supersedeas  has  been 
the  fault  of  the  courts,  a  supersedeas  may  be  granted  nunc 
pro  tunc. 

Sage  V.  Central  R.  R.  Co.  93  TJ.  S.  412 ; 

Commissioners  v.  Gorman,  19  Wall.  662;  112 

TJ.  S.  203;  Hardman  v.  Anderson,  4  How.  644; 

4  Notes  Sup.  Co.  Rep.  632. 

The  power  to  fix  the  amount  of  the  supersedeas  bond 

is  a  part  of  the  appellate  jurisdiction  of  the  court. 

Louisville,  etc.,  R.  R.  v.  Pope,  74  Fed.  7 ; 
Black  V.  Tachariex  Co.,  3  How.  404-5;  Wotes 
to  Supreme  Court  Reports  444. 
The  supreme  court  recognizes  that  the  defendant  is 
entitled  to  a  supersedeas  in  quo  warranto  proceedings  re- 
lating to  oflSces. 

Foster  v.  Kansas,  112  TJ.  S.  201 ;  see  also 
TJnited  States  v.  Addison,  22  Howard  174;  Co. 
Op.  Ed.  Vol.  16,  p.  304 :  Wilson  v.  :N'orth  Caro- 
lina, 169  TT.  S.  598. 
A  writ  of  error  at  common  law  operated  as  a  super- 
sedeas by  implication. 

Borre^o  v.  Territory,  8  X.  M.  463;  Kit- 
chen V.  Randolph,  93  F.  S.  87;  Kohlsaat  v. 
Murphy.  96  F.  R.  159;  9  Notes  to  Supreme 
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Court  Reports,  394;  Chicago  By.  Co.  v.  United 
States,  127  U.  S.  406;  11  Notes  to  Supreme 
Court  Reports,  584;  TJnited  States  v.  Gear,  3 
Howard,  131;  4  Notes  to  Supreme  Court  Re- 
ports 402;  Davies  v.  Fairbaim,  3  How.  644; 
Bank  v.  Harrison,  8  Fed.  721;  United  States 
V.  Wiley,  11  Wallace  515;  Bosencrans  v.  Uni- 
ted States,  165  U.  S.  262;  McCool  v.  Smith, 
1  Black,  459,  486;  U.  S.  v.  Tynen,  11  Wall. 
88,  93;  Bed  Bock  v.  Henry,  106  U.  S.  596, 
601 ;  Henderson's  Tobacco,  11  Wall.  652 ;  King 
V.  Cornell,  106  U.  S.  395,  396 ;  Frost  v.  Wenie, 
157  U.  S.  58 ;  N.  Am.  T.  &  T.  Co.  v.  Smith, 
93  Fed.  7 ;  90  Fed.  222 . 
Bepeals  by  implication  not  favored. 

Chew  Heong  v.  U.  S.,  112  U.  S.  560; 
Hartford  v.  United  States,  8  Cranch  110; 
Patterson  v.  Winn,  11  Wheaton  386;  Converse 
V.  United  States,  21  How.  467 ;  U.  S.  Babbitt, 
1  Black,  60 ;  Mills  v.  Scott,  99  U.  S.  28. 

Neill  B.  Field,  for  defendant  in  error. 

The  term  of  the  office  which  was  in  controversy  hav- 
ing expired  there  is  nothing  upon  which  the  judgment  of 
this  court  could  operate,  and  this  court  can  give  the  plain- 
tiff in  error  no  effectual  relief. 

California  v.   San  Pablo,  etc.,  Bailroad, 

149  U.  S.  314;  Kimball  v.  Kimball,  174  U.  S. 

163;  Mills  v.  Green,  159  U.  S.  651;  State  v. 

Wickersham,  47  Pac.  421;  Hice  v.   Orr,  47 

Pac.  424. 

In  quo  warranto  proceedings  the  burden  is  on  the 

party  defendant  to  show  a  complete  title  to  the  office  in 

dispute,  otherwise  judgment  of  ouster  must  be  rendered 

against  him. 

State  V.  Chatfield,  71  Conn.  110;  Lyons 
&  Co.  V.  People,  68  Pafc.  276 ;  Larke  v.  Craw- 
ford, 28  Mich.,  88. 
See  also  in  this  connection: 

Stewart  v.  Salamon,  97  U.  S.  362 ;  Clark 
V.  Keith,  106  U.  S.  464;  Cook  v.  Porter,  11 
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Wall.  677;  Ey.  Co.  v.  Anderson,  149  U.  S. 
242;  In-re  Sanford  Tool  Co.,  160  TJ.  S.  247. 
As  to  the  form  of  judgment. 

Wilson  V.  North  Carolina,  16  TI.  S.  699; 
Poster  V.  Kansas,  112  TJ.  S.  201. 
The  refusal  to  grant  an  appeal  and  supersedeas,  if 
erroneous,  could  only  be  corrected  by  mandamus. 

Prosser  v.  Chapman,  29  Conn.  515 ;  TJ.  S. 
V.  Gomez;  3  Wall.  752;  Ex-parte  Zellner,  9 
Wall.   244;  Ex-parte  Jordan,  94  TJ.  S.  248; 
Ex-parte  Cutting,  94  TJ.  S.  14  ;  Ex-parte  Rail- 
road Co.  95  TJ.  S.  221. 
Our  courts  have  no  inherent  power  to  grant  a  super- 
sedeas, in  any  action,  unless  authorized  by  some  statute 
of  the  Territory. 

20  Ency.  PI.  &  Pr.  1215,  and  cases  cited; 
Sec.  883,  Compiled  Laws  N.  M.  1897. 
As  pertinent  to  this  case  see 

Fawcett  v.  Superior  Court,  46  Pac.  390; 
Graves  v.  McGuire,  6  Paige  381 ;  Jane  v.  Dror- 
baugh,  63  Iowa  716;  Dulin  v.  Pac.  Co.  98; 
Cal.  307;  Olmstead  v.  Distilling  Co.  73  Fed. 
45;  Wilson  v.  North  Carolina,  169  TJ.  S.  598. 

OPINION  OF  THE  COURT. 

POPE,  J. — This  case  was  considered  by  this  court  up- 
on the  former  appeal;  Territory  v.  Albright,  78  Pac.  (N. 
M.)  205,  when  the  cause  was  reversed  and  remanded  with 
directions  to  reinstate  and  for  further  proceedings  in  ac- 
cordance with  the  opinion  of  the  court.  TJpon  presenta- 
tion of  the  mandate  to  the  court  below,  the  relator  Sando- 
val, moved  the  court  to  enter  final  judgment  of  ouster  and 
for  costs,  which  motion  the  court  denied,  but  ordered  the 
cause  reinstated,  vacated  the  judgment  formerly  entered 
in  favor  of  the  respondent  Albright,  and  sustained  the 
demurrer  of  the  relator  to  respondent's  answer,  with  leave 
to  the  respondent  to  file  an  amended  answer.  This  was 
done  by  respondent  and  relator  thereupon  moved  for  judg- 
ment on  the  pleadings,  which  motion  was  sustained  and 
final  judgment  entered  declaring  the  respondent  not  en- 
titled to  the  office  in  controvorsy  and  adjudging  costs  in 
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favor  of  the  relator.  Eespondent  thereupon  prayed  an  ap- 
peal and  supersedeas,  each  of  which  being  denied^  a  writ 
of  error  was  sued  out  in  this  court. 

Preliminary  to  the  consideration  of  the  case  upon 
its  merits^  there  are  two  motions  for  determination.  The 
first  of  these  is  the  motion  to  quash  the  writ  of  superse- 
deas, heretofore  granted  by  this  court.  The  functions  of 
that  writ  are  co-extensive  simply  with  the  duration  of  the 
present  appeal,  and  expire  with  it.  As  the  effect  of  the 
disposition  to  be  presently  made  of  the  main  case  is  to 
determine  the  supersedeas  as  effectually  as  if  the  writ  were 
now  quashed,  we  find  it  unnecessary  to  determine  this 
motion  or  to  re-examine  the  groimds  upon  which  the  writ 
was  originally  granted. 

The  second  motion  interposed  is  for  the  dismissal  of 
the  writ  of  error  upon  the  ground  that  the  term  of  oflBce 
of  the  respondent  has  expired  and  that  there  is  now  noth- 
ing upon  which  the  judgment  of  this  court,  in  case  of  a 
reversal  could  operate..  In  support  of  this  motion  there 
have  been  cited  a  number  of  cases  from  the  supreme  court 
of  the  TJnited  States  which  hold  generally  that,  an  appeal 
will  be  dismissed  whenever  it  is  evident  that  the  decision 
if  rendered,  will  have  nothing  upon  which  it  can  operate 
and  will  be  in  effect  a  mere  moot  decision.  California  v. 
San  Pablo,  etc.,  R.  R,,  149  U.  S.  314;  Mills  v.  Green,  159 
U.  S.  651.  It  is  also  urged  that  in  Kimball  v.  Eamball, 
174  TJ.  S.  163,  it  was  held  that  the  appeal  will  be  dis- 
missed under  such  circumstances,  notwithstanding  the 
fact  that  the  adjudication  left  standing  by  the  dismissal 
will  be  of  great  importance  in  the  determination  of  the 
other  controversies  in  which  one  of  the  parties  may  be  in- 
terested. We  are  not  disposed  to  question  the  correctness 
of  the  rule  established  by  those  cases,  but  we  are  of  the 
opinion  that  they  have  no  application  to  the  case  here 
presented.  At  common  law  as  well  as  under  the  Stat- 
ute of  Anne,  the  judgment  rendered  upon  Quo  Warranto 
informations  was  that  of  ouster,  if  the  respondent  should 

be  found  guilty  of  usurpation,  with  costs  and  some- 
1     times  a  nominal  fine  (High.  Ex.  Leg.  Rem.  Sec.  752), 

although  the  fine  has  usually  been  omitted  under  the 
American  practice.     (State  Bank  v.  State,  1  Blackf.  267: 
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ptate  V.  Brown,  5  E.  I.  1).  Prom  a  very  early  date  it 
has  been  held  that  at  common  law  the  cessation  of  the 
upnrpation  before  judgment  did  not  terminate  the  pro- 
ceeding. In  King  v.  Williams,  1  W.  Bl.  93,  decided  in 
1757,  it  was  held  that  there  should  be  a  judgment  of  ouster 
though  the  usurpation  was  not  continued  to  the  trial.  As 
is  said  in  High  on  Extraordinary  Legal  Remedies,  Sec. 
754 :  "As  regards  the  judgment  of  ouster  at  common  law, 
it  is  to  be  observed,  that  it  is  not  at  all  dependent  upon 
whether  the  respondent  does  or  does  not  claim  a  right  to 
exercise  the  oflSce  or  franchise  in  controversy;  the  ques- 
tion being  whether  he  has  done  any  act  which  necessarily 
implies  a  claim  to  its  exercise.  And  if  such  an  act  can 
be  shown,  judgment  of  ouster  will  be  given  notwithstand- 
ing the  usurpation  has  ceased  before  the  trial.  (Citing 
Bex.  V.  Williams,  I  W.  Black.  93).  So  where  a  statute 
gives  the  prevailing  party  in  proceedings  upon  a  Quo  War- 
ranto information  the  right  to  costs  absolutely,  the  court 
will  give  judgment  of  ouster,  notwithstanding  the  infor- 
mation is  entirely  fruitless,  the  term  of  office  hav- 
2  ing  long  since  expired.  (Citing  People  v.  Loomis, 
8  Wend.  396.)  And  the  fact  that  the  respondent's 
term  of  oflBce  has  expired  pending  the  proceedings  will  not 
prevent  judgment  of  ouster  against  him.  (Citing  Hammer 
V.  State,  44  N.  J.  L.  667.) 

We  have  examined  the  cases  cited  in  the  text  just 
quoted,  and  we  find  that  they,  and  indeed,  generally  speak- 
ing the  best  considered  American  cases  all  hold  that  the 
expiration  of  the  term  constitutes  no  reason  for  dismissal. 
A  few  of  these  csvses  will  be  noted.  In  Hunder  v.  Chand- 
ler, 45  Mo.  452,  it  is  said:  ^Information  in  the  nature 
of  a  Quo  Warranto  to  try  the  right  to  a  public  oflBce  may 
be  tried  after  the  term  has  expired  or  the  oflScer  holding 
has  resigned  if  the  information  was  filed  or  proceedings 
begun  before  the  resignation  took  place  or  the  term  had 
expired.^' 

So,  in  People  v.  Hartman,  12  Mich.,  508,  it  is  said: 
"An  information  to  try  the  right  to  a  public  office  will  not 
be  dismissed  on  the  ground  that  the  office  has  expired  since 
information  filed.  To  oust  the  incumbent  is  not  the  sole 
object  of  the  proceeding,  but  under  the  statute,  if  he  is 
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found  guilty  of  the  intrusion^  a  fine  may  be  imposed^  and 
costs  recovered;  and  if  the  relator  claims  the  office  and  is 
found  entitled  to  it  he  may  recover  damages. 

And  in  People  v.  Eogers,  118  Cal.  394,  it  is  said: 
^TJnder  the  statute  governing  the  subject  the  removal  of 
the  usurper,  is  not  the  sole  object  which  is  or  may  be  ac- 
complished by  the  proceeding;  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party,  if  any  alleged  to  be  entitled  to  the 
office;  if  against  the  defendant  he  must  pay  the  costs  and 
at  the  court's  discretion  a  fine;  it  is  also  the  foundation 
of  a  recovery  by  the  rightful  claimant  of  damages  occa- 
sioned by  the  usurpation  (Code  Civil  Pro.,  805,  807,  809.) 
When,  as  in  this  instance  the  action  has  been  brought  dur- 
ing the  usurpation  and  such  consequences  may  flow  from 
the  judgment,  it  ought  not  to  be  held  that  the  action  must 
abate,  merely  because  efflux  of  time  or  other  circum- 
stance which  does  not  toll  the  legal  wrong  of  the  intru- 
sion, has  put  a  period  to  the  disputed  term.  And  to  this 
effect  is  the  decided  preponderance  of  authority  (Citing 
People  V.  Hartwell,  12  Mich.  508;  State  v.  Pierce,  35 
Wis.  93 ;  Hunt  v.  Chandler,  45  Mo.  452 ;  People  v  Loomis, 
8  Wend.  396;  Com.  v.  Jackson,  45  Pa.  St.  49.)  Some 
cases  cited  by  appellant — ^to  which  may  be  added  Herd  v. 
Beck  (Kans.)  45  Pac.  92 — are  distinguishable;  they  pro- 
ceed on  the  assumption  that  after  the  expiration  of  the 
usurped  term  no  substantial  right  was  involved.*' 

So,  in  Wisconsin,  where  the  statute  is  practically  the 
same  as  the  California  statute,  it  is  held  (State  v.  Pierce, 
35  Wis.  93)  that  the  cause  may  be  prosecuted  to  final 
judgment  after  the  expiration  of  the  term  as  a  fine  and 
costs  may  be  imposed  and  damages  recovered  thereafter. 
In  Com.  V.  Swasey,  133  Mass.,  538,  it  was  said :  ^*The 
term  of  office  of  Mr.  Mackie,  has  expired  since  the  argu- 
ment in  this  court,  but  it  is  not  the  purpose  of  an  informa- 
tion in  the  nature  of  a  Quo  Warranto  to  put  any  person 
into  office  but  to  determine  by  what  warrant  the  defend- 
ant holds  the  office  which  he  assumes  to  hold.  There 
must,  therefore,  be  judgment,  acrainst  the  defendant  of 
ouster  from  the  office  of  city  physician  under  the  appoint- 
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ment  made  by  the  mayor  and  aldermen  of  the  city  of  New 
Bedford,  on  February  3rd,  1880/' 

So  in  Nebraska  (Dean  v.  State,  ry6  Xeb.  302),  it  is 
said: 

"Of  the  questions  discussed,  that  naturally  first  pre- 
senting itself  for  decision  is  whether  this  court  will  review 
the  proceedings  of  the  district  court  at  this  time,  it  appear- 
ing that  the  term  of  oflSce  in  controversy  has  expired.  It  is 
insisted  that  the  case  therefore  falls  within  the  rule  fol- 
lowed by  many  courts,  that  where  no  eflfective  judgment 
can  be  rendered  except  for  costs,  a  case  will  be  denied  fur- 
ther consideration.  This  was  not  a  proceeding  by  the 
public  prosecutor  to  oust  an  ^usurper,  but  one  by  a  rival 
claimant  to  the  office,  a  judgment  in  which  it  would  be 
necessary  to  adjudicate  the  title  to  the  office  as  between 
the  parties.  We  must  assume  that  the  office  in  dispute  is 
a  lucrative  office,  *  *  and  an  adjudication  of  the  title  in 
the  proper  proceeding  is  essential  to  establish  the  rights 
of  the  parties  to  the  emoluments.  This  is  a  property  right 
and  cannot  be  denied  because  the  delav  occasioned  by  the 
crowded  condition  of  our  docket  has  rendered  the  active 
part  of  the  judgment  ineffective.*' 

In  Hammer  v.  State,  44  N".  J.  L.  671,  it  is  held,  citing 
numerous  English  cases,  that  the  law  is  well  settled  that 
though  the  usurpation  be  not  continued  to  the  trial,  there 
should  be  judgment  of  ouster.  In  the  much  cited  case  of 
People  V.  Loomis,  8  Wend,  396,  it  is  said :  "The  remedy 
must  be  entirely  fruitless  in  this  case,  as  the  term  of  office 
of  the  defendants  has  long  enough  expired.  If  applica- 
tion has  been  made  for  the  Quo  Warranto  we  should  have 
denied  it  as  it  was  done  in  People  v.  Sweeting,  (2  Johns, 
R.  184)  although  judgment  of  ouster  will  be  unavailing 
and  the  damages,  if  a  suggestion  be  made,  must  be  very 
trifling,  still  I  am  of  opinion  we  cannot  suspend  the  judg- 
ment as  the  revised  statutes  are  imperative  and  give  to 
the  prevailing  parties  costs.*' 

In  the  case  of  Commonwealth  v.  Smith,  46  Pa.  St. 
60,  it  is  said  by  the  court  through  Mr.  Justice  Woodward : 
''I  have  no  doubt  that  Quo  Warranto  brought  within  the 
term  of  an  office,  may  be  well  tried  after  the  term  has  ex- 
pired."   A  number  of  these  decisions  are  from  the  states 
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which  like  ourselves  have  no  statutory  provisions  as  to 
Quo  Warranto  and  thus  squarely  in  point.  While  it  is 
true  that  in  some  of  the  other  cases  above  cited  (among 
them  those  from  California,  Wisconsin,  Missouri  and  New 
Jersey),  there  were  statutes  involved  which  provide  for 
the  recovery  of  a  fine  and  costs  upon  Quo.  Warranto,  and 
in  at  least  the  states  of  California  and  Wisconsin,  these 
statutes  go  further  and  provide  that  upon  judgment  ren- 
dered the  relator  may  recover  by  action  the  damages  which 
he  may  have  sustained  by  reason  of  the  usurpation  of  the 
office  by  the  defendant,  we  do  not  consider  these  matters 
ap  rendering  the  cases  inapplicable  as  authority  in  a  case 
arising  in  this  Territory.  So  far  as  the  fine  and  costs  are 
concerned,  that  is  in  terms  provided  for  by  the  statute 
of  9  Anne  Ch.  20,  Sec.  5  (AD.  1710),  which  provides  that 
in  the  case  of  any  person  adjudged  guilty  of  usurpation 
"it  shall  and  mav  be  lawful  to  and  for  the  said  courts  re- 
spectively,  as  well  to  give  judgment  of  ouster  against  such 
person  or  persons,  of  and  from  any  of  the  said  offices  or 
franchises,  as  to  fine  such  person  or  persons  respectively, 
for  his  or  their  usurping,  intruding  into  or  unlawfully 
holding  and  executing  any  of  the  said  offices  and  fran- 
chises ;  and  also  it  shall  and  may  be  lawful  to  and  for  the 
said  courts,  respectively,  to  give  judgment  that  the  relator 
or  relators,  in  such  information  named,  shall  recover  his 
or  their  costs  of  such  prosecution;  and  if  judgment  shall 
be  given  for  the  defendants,  in  such  information,  he  or 
they  for  whom  such  judgment  shall  be  given  shall  recover 
his  or  their  costs  therein  expended  against  such  relator 
or  relators;  such  costs  to  be  levied  in  manned  afore- 
4  said.''  (High's  Ex.  Leg.  Rem.  p.  7fi4.)  This  stat- 
ute is  a  part  of  the  common  law  of  this  territory  (Ter- 
ritory V.  Ashen felter,  4  N.  M.  91),  and  as  it  has  not  been 
modified  by  statute  in  any  respect  it  is  still  the  law  in 
this  jurisdiction  that  the  court  may  impose  a  fine  and 
costs  upon  an  information  of  the  character  here  presented. 
While  it  is  true  that  the  American  courts  have  not  as  a 
rule  exercised  the  power  to  fine  conferred  bv  the  Statute 
of  Anne,  (Morris  v.  Underwood,  19  Ga.  559),  and  while 
the  court  below  did  not  in  this  instance  exercise  that  power, 
this  does  not  detract  from  the  fact  that  that  power  is 
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posseesed.  (State  Bank  v.  State,  1  Black,  267;  State  v. 
Brown,  5  R.  I.  1),  and  that  were  this  cause  reversed  and 
remanded  for  a  new  trial  it  might  be  within  the  power 
of  the  court  to  impose  such  a  fine.  We  thus  find  that  the 
statutory  provisions  as  to  fine  and  costs  existing  in  some 
of  the  states  above  cited,  do  not  distinguish  the  case  of 
those  jurisdictions  for  the  reason  that  in  this  jurisdiction 
as  well  as  there,  exists  the  liability  to  such  fine  and  costs. 
How  far  the  judgment  in  this  proceeding  is,  independent 
of  the  statute  such  as  exists  in  California  and  Wiscon- 
sin, available  as  a  basis  for  an  action  for  the  emoluments 
of  the  ofSce  involved,  we  need  not  now  determine.  We 
note,  however,  that  the  defendant  in  error  contends  that 
"the  judgment  rendered  by  the  district  court  will  afi!ect 
the  rights  of  the  parties  in  another  litigation  with  refer- 
ence to  the  emoluments  of  the  office.^'  If  his  position  as 
to  this  be  correct,  then  his  motion  is  met  by  all  of  the 
cases  above  cited,  which  hold  that  when  the  effect  of  the 
judgment  is  to  establish  the  basis  of  a  suit,  to  recover 
emoluments,  the  action  continues.  Otherwise  it  would  be 
within  the  power  of  the  usurper  of  an  office,  by  resigna- 
tion, pending  the  suit,  to  evade  all  liability;  or  by  dila- 
tory tactics  and  by  availing  himself  of  the  law's  delays 
t<»  prolong  the  duration  of  almost  every  suit  of  this  kind 
beyond  the  term  of  office  involved  and  thus  to  come  free 
of  costs,  fine  or  damages,  however  flagrant,  may  have  been 
his  usurpation.  The  possibilities  of  this  result  are  more 
than  remote  when  it  is  recalled  that  many  terms  of  office 
are  onlv  one  or  two  vears  in  duration,  and  that  in  the 
ordinary  administration  of  justice,  it  often  takes  fully  that 
length  of  time  to  securo  from  the  court  of  final  resort  a 
decision  upon  the  merits  of  the  controversy.  We  do  not 
believe  it  to  be  the  law  that  a  litieant  can  thus  speculate 
upon  the  chances  of  a  trial  of  his  case  and  by  delaying 
the  hearing  of  the  cause  a  sufficient  length  of  time  to  ac- 
complish the  result  which  could  never  be  obtained  by  a 
trial  upon  the  merits.  For  the  reasons  above  stated  we 
consider  the  cases  just  cited  as  stating  the  law  applicable 
in  this  jurisdiction,  and  this  notwithstanding  the  fact  that 
in  some  instances  there  were  local  statutes  whereas,  we 
have  none  on  this  subject.     In  reaching  this  conclusion 
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we  have  not  overlooked  the  fact  that  there  are  cases  which 
declare  the  rule  to  be  as  contended  for  bv  the  defendants 
iu  error.  In  onr  judgment,  however,  these  cases  are  not  as 
well  considered  as  those  from  the  jurisdictions  above 
quoted.  Thus,  State  v.  Tudor,  5  Day  (Conn.)  335,  while 
apparently  holding  contrary  to  the  conclusion  herein 
reached,  cites  no  cases  except  People  v.  Sweeting,  2  Johns, 
184.  The  latter  case,  as  pointed  out  in  the  most  recent 
case  of  People  v.  Loomis,  8  Wend,  396  sttpra,  was  one 
where  the  application  was  made  after  the  term  of  oflSce 
had  expired.  The  Loomis  case,  however,  expressly  de- 
cides, as  we  have  seen  above,  that  a  pending  proceeding 
will  not  be  dismissed  because  the  term  has  expired.  So 
Li  Churchill  v.  Walker,  69  6a.  681,  the  court,  while  inti- 
mating that  an  appeal  should  under  such  circumstances 
be  dismissed  declined  to  dismiss  that  appeal  although  the 
term  had  expired,  and  proceeded  to  determine  the  case  on 
its  merits.  In  Homes  v.  Sikes,  113  Qa.  582,  the  ques- 
tion was  not  as  to  the  right  to  continue  a  proceeding 
where  the  term  had  expired,  pending  the  litigation,  but  as 
to  the  disposition  to  be  made  of  the  matter  where  therfe 
was  no  one  occupying  or  claiming  the  office  at  the  time  of 
the  filing  of  the  information.  So  in  State  v.  Powell,  101 
Iowa  388,  it  was  held  that  the  cause  could  not  be  prose- 
cuted as  the  term  of  office  had  expired,  but  this  was  upon 
the  express  ground  that  such  judgment  could  not  '1)e  of 
any  avail  to  the  relator,'*  and  that  '^there  was  no  money 
consideration  involved,'*  citing  Searing  v.  Berry  58  Iowa 
20.  In  this  latter  case  it  was  said:  ^^No  fees  attached 
to  the  office  of  sub-director  an^  hence  neither  party  had 
any  thing  to  give  or  lose  by  further  litigation.  Courts 
are  not  organized  for  the  purpose  of  determining  mere  ab- 
stractions. The  inapplicability  of  this  decision  will  be 
recognized  when  it  is  recalled  that  the  office  here  involved 
unlike  that  there  in  controversy,  is  a  highly  lucrative  one. 
So  in  State  v.  Jacobs,  17  Ohio,  153,  the  court,  while  hold- 
ing that  the  proceeding  could  not  be  maintained  after  the 
expiration  of  the  term  of  office,  refers  to  no  states  in  sup- 
port of  its  position  except  New  York  and  Massachusetts, 
which,  as  we  have  seen,  from  People  v.  Loomis,  8  Wend. 
396,  and  Com.  v.  Swasey,  133  Mass.  638,  supra,  have  de- 


76  SUPREME  COURT  OF  NEW   MEXICO, 

■   ■  .  * — 

Albright  V.  Territory. 

oided  to  the  very  contrary;  and  in  the  Jacob's  case  it  is 
conceded  that  "in  England,  it  seems  not  to  be  considered 
necessary  that  the  person  should  continue  to  hold  the  of- 
fice at  the  time  of  applying  for  the  information/'  This 
rule  in  the  Jacob's  case,  seems,  however,  not  to  have  been 
consistently  adhered  to  even  in  Ohio,  for  in  the  latter 
case  of  Hettrick  v.  Wilson,  12  0.  S.  136,  the  cause  was 
reversed  at  defendant's  costs,  but  in  view  of  the  fact  that 
he  had  ceased  to  exercise  the  office  in  question,  the  rever- 
sal was  without  judgment  of  ouster.  We  believe  that  most 
of  the  cases  which  have  been  relied  upon  as  sustaining 
the  position  of  respondent  will  be  found  upon  close  exami- 
nation to  be  distinguishable,  or  hastily  considered  and  that 
great  weight  of  authority  both  in  England  and  in  this 
countrv,  is  as  we  have  here  decided.  The  motion  to  dis- 
miss  will  be  accordingly  overruled. 

Coming  now  to  a  consideration  of  the  main  case  we 
find  that  the  errors  assigned  are  first,  that  the  court 
erred  in  sustaining  relator's  motion  for  judgment  on  the 
pleadings ;  second,  in  rendering  judgment  upon  the  plead- 
ings ;  third,  in  entering  as  a  part  of  said  judgment  a  pro- 
vision that  respondent  "forthwith  deliver  up  to  the  rela- 
tor, the  records,  books,  papers,  furniture  and  all  other 
things  appertaining  to  the  office  of  assessor  of  the  county 
of  Bernalillo  and  Territorv  of  New  Mexico  as  the  lawful 
custodian  thereof ;"  fourth,  that  the  court  erred  in  refusing 
an  appeal  and  supersedeas.  As  to  the  first  and  second  of 
these  grounds  we  are  of  opinion  that  the  action  of  the 
court  in  this  respect  very  strictly  followed  the  holding  of 
this  case  on  the  former  appeal.  The  only  change  which 
the  plaintiff  in  error  claims  to  have  made  in  the  plead- 
ing is  the  allegation  that  relator  was  not  and  never  has 
been  a  resident  of  the  Territory  now  constituting  the 
county  of  Bernalillo.  The  original  answer,  however,  upon 
which  the  former  appeal,  was  decided  very  fully  alleges 
these  facts  and  the  opinion  of  the  court  discusses  this 
very  point  and  holds  upon  it  adversely  to  the  respondent. 
'  Territory  v.  Albright,  (K  M.)  78  Pac.  207.  We  hold 
3     therefore  that  this  raises  no  new  questions  but  that 

we  are  bound  by  our  former  decisions  on  this  point. 

The  third  ground  of  error  alleged  is  a  more  seriaufl 
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one.     The  insertion  in  the  judgment   of  the    paragraph 
directing  the  respondent  forthwith  to  deliver  up  to 
4     the  relator   the   records/  books,   papers,    and    other 
things  appertaining  to  his  office,  was  in  effect  an  ad- 
judication of  the  rights  of  the  relator  and  went  beyond 
what  in  our  judgment  is  the  scope  of  a  Quo  Warranto 
proceeding  under  the  laws  of  this  Territory.    At  common 
law,  in  proceedings  of  this  character,   the  respondents^ 
title  to  the  office  was  the  sole  issue  to  be  tried,  and  the 
relator's  title  was  not  in  issue  and  was  immaterial,  except 
so  far  as  it  might  be  necessary  to  show  that  he  has  suffi- 
cient interest  to  maintain  the  proceedings,  while,  of  course, 
in  many  cases  the  relator's  title  is  incidentally  considered 
iii  determining  the  respondent's  title,  still  the  adjudica- 
tion does  not  operate  to  reinstate  him  in  office.    If  after 
having  succeeded  in  ousting  the  incumbent,  the  relator  is 
not  voluntarily  admitted  to  the  office  he  must  resort  to 
mandamus  to  secure  possession.     Strong,  Petitioner,  20 
Kc.  497 ;  Prince  v.  Skillin,  71  Maine,  366 ;  People  v.  Lon- 
doner, 13  Colo.  303 ;  State  v.  Meek,  129  Mo.  431 ;  Homes 
V.  Sikes,  113  Ga.  583.     The  matter  is  very  thoroughly 
discussed  in  the  case  of  State  v.  Vail,  53  Mo.  109,  where 
it  is  said :    ^'The  question  raised  by  either  form  of  proceed- 
ing i.  e.  by  the  state  or  by  the  attorney  general  on  the  rela- 
tion of  some  private  person,  is  whether  the  defendant  is 
usurping  an  office  or  whether  he  is  exercising  functions 
rightfully  or  without  warrant  of  law.    It  is  not  whether 
the  relator  or  any  one  else  is  de  jure  entitled  to  it.  There 
are  no  doubt  decisions  in  some  of  the  states  which  main- 
tain that  when  the  relator  is  the  person  claiming  the  office, 
his  right  to  the  office  will  be  examined  and  determined, 
thus  treating  the  proceedings  as  an  ordinary  action  at  law 
between   plaintiff   and   defendant,  the  relator   occupying 
the  position  of  plaintiff,  and,  of  course,  having  on  him  the 
burden  of  proof.     But  in  such  cases  the  departure  from 
the  common  law  rules  and  from  the  practice  under  the 
statute  of  Anne  is  so  apparent  that  it  is  probable  this  stat- 
ute is  not  in  force  where  such  opinions  prevail  or  if  re-en- 
acted it  must  be  with  material  modifications.    Our  statute, 
which  is  in  most  respects  a  literal  copy  of  the  statute  of 
Anne,  has  adopted  the  English  construction  and  practice 
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and  authorizes  a  judgment  of  ouster  and  a  fine,  but  only 
authorizes  a  judgment  for  the  relator  for  costs/*  The 
court  proceeds  as  follows:  "Neither  here  nor  under  the 
statute  of  Anne  is  the  relator  necessarily  a  claimant  of  the 
office  alleged  to  be  usurped  by  the  defendant.  The  infor- 
mation is  filed  by  the  proper  officer  at  the  relation  of  any 
person  desiring  to  prosecute  the  same ;  whether  the  relator 
is  the  proper  person  and  will  be  allowed  to  file  such  a  pro- 
ceeding is  a  preliminary  inquir}'  of  the  court,  and  on  that 
inquiry,  whether  made  before  or  after  the  information  is 
filed,  the  court  will  ascertain  what  interest  the  relator 
has  in  the  information.  It  is  well  settled  in  England, 
that  the  relator,  though  not  necessarily  a  claimant  of  the 
office  must  have  a  special  interest  in  the  matter  of  inquiry. 
*  *  ♦.  But  a  slight  interest  will  obviate  this  objection. 
(Citing  Tackored,  p.  45)  *  *  *.  In  informations  on  the 
relation  of  persons  claiming  the  office,  the  court  can  give 
no  judgment  for  the  relator  except  so  far  as  costs  are  con- 
cerned, and  the  relator's  title  is  not  necessarily  examined 
into,  except  so  far  as  it  may  incidentally  affect  the  right 
of  the  defendant/' 

We  are  of  opinion  that  the  court  below  in  ordering 
the  respondent  to  deliver  up  to  the  relator  the  records  and 

other  equipments  of  the  assessor's  office  added  to  his 
5     judgment  in  Quo  Warranto  what  would  properly  have 

been  a  judgment  on  mandamus,  had  the  respondent 
after  the  judgment  in  Quo  Warranto  refused  to  deliver 
the  office. 

While,  as  suggested  by  relator,  the  error  is  one  which 
in  a  certain  sense  can  do  the  respondent  no  harm,  since 
being  not  entitled  to  the  office  himself  it  cannot  be  material 
to  him  who  has  it,  still  the  effect  of  the  clause  in  the 
judgment  is  to  adjudicate  something  which  was  not  with- 
in the  issues  and  the  point  being  made  we  feel  that  a 
proper  disposition  of  the  matter  is,  without  remanding 
the  case  to  modify  the  judgment  below  by  strikine  ont 
the  words  "and  that  he  forthwith  deliver  up  to  the  relator, 
the  records,  books,  papers,  furniture  and  all  other  things 
appertaining  to  the  office  of  assessor  of  the  countv  of  Ber- 
nalillo and  Territory  of  "N"ew  Mexico  as  the  lawful  custo- 
dian thereof."     Wo  find   it  unnecessary  to  consider    the 
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fourth  assignment  of  error  further  than  to  say  that  we 
have  at  the  present  term  held  in  Gutierrez  v.  Territory 
(decided  January  25th,  1905),  that  the  remedy  for  the  im- 
proper refusal  of  an  appeal  or  supersedeas  is  by  mandamus 
and  not  by  error. 

The  judgment  of  the  court  below  is  modified  in  the 
respect  hereinbefore  pointed  out  and  as  thts  modified  is 
in  all  respects  affirmed. 

William  J.  Mills,  C.  J.,  John  R.  McFie,  A.  J.,  Frank 
W.  Parker,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Ira  A.  Abbott,  A.  J.,  not  having  heard  the  argument 
took  no  part  in  this  decision. 


[No.  1071,  February  24th,  1905.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v.  HARRY 

EATONT,  Appellant. 

SYLLABUS. 

1.  Where  no  demurrer  or  motion  to  quash  an  indictment 
is  filed  and  the  defendant  pleads  "Not  Oullty"  and  goes  to 
trial,  any  minor  defects  and  inaccuracies  which  the  indict- 
ment may  contain,  are  cured  by  the  plea  and  judgment. 

2.  Where  no  objection  is  made  at  the  trial  to  the  ad- 
mission of  evidence  nor  exception  saved  thereto,  we  will  not 
consider  the  same  on  appeal. 

Appeal  from  the  district  court  of  Grant  county,  be- 
fore Frank  W.  Parker,  Associate  Justice.    AflBrmed. 

James  S.  Fielder,  Esq.,  for  appellant. 

The  points  relied  on  for  a  reversal  of  this  case  were 
not  raised  during  the  trial,  but  were  presented  upon  the 
motion  for  a  new  trial,  and  opportunity  then  given  the 
court  below  to  correct  the  errors,  which  is  sufficient  for  a 
consideration  of  the  points  by  this  court. 

Territorv  v.  Anderson,  4  New  Mexico,  213 

George  W.  Prichard,  Solicitor  General,  for  appellee. 
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NO  AUTHORITIES  CITED. 
OPINION  OF  THE  COURT. 

MILLS,  C.  J. — Harry  Eaton,  the  appellant  in  this 
case  was  convicted  in  the  district  court  for  the  county  of 
Grant,  in  March,  1904.  He  was  charged  under  the  terri- 
torial statute  with  the  larceny  of  a  horse.  Motion  for  a 
new  trial  was  made,  argued  and  overruled  by  the  trial 
court,  and  the  defendant  was  sentenced  to  imprisonment 
in  the  territorial  penitentiary  for  the  term  of  one  year, 
and  also  to  pay  a  fine  of  $500.00  and  costs.  From  this 
judgment  and  sentence  defendant  appealed. 

Attorney  for  appellee  asks  for  a  reversal  of  this 
cause  on  substantially  two  grounds,  to- wit:  That  the  in- 
dictment is  not  properly  drawn,  and  that  improper  evi- 
dence was  admitted  on  the  trial. 

A  careful  examination  of  the  indictment  bv  us  fails. 
to  show  any  error  in  it.    It  is  drawn  under  Section  79  of 

the  Compiled  Laws  of  this  Territory,  which  makes 
1      it  a  felony  for    any    person    to    "steal,  embezzle    or 

knowingly  kill,  sell,  drive,  lead  or  ride  away,  or  in 
any  manner  deprive  the  owner  of  the  immediate  posses- 
sion of  any  neat  cattle,  horse,  mulo,  sheep,  goat,  swine 
or  ass.'' 

That  part  of  the  indictment  to  which  counsel  for  ap- 
pellee objects,  reads  as  follows:  ^^hat  Harry  Eaton,  late 
of  the  county  of  Grant  aforesaid,  in  the  Territory  of  New 
Mexico,  on  the  21st  day  of  June,  in  the  year  one  thousand 
nine  hundred  and  three,  at  the  county  of  Grant  aforesaid, 
112  said  Territory,  one  horse  of  the  value  of  twenty  dollars, 
of  the  goods,  chattels  and  property  of  one  George  Kresge, 
then  and  there  being  found,  unlawfully,  feloniously  and 
knowingly  did  drive,  lead,  ride,  steal,  take  and  carry  away, 
and  then  and  there  in  the  manner  and  form  aforesaid, 
deprive  the  said  owner  thereof,  of  the  immediate  posses- 
sion of  the  said  property.*' 

We  can  see  no  error  in  the  manner  in  which  the  in- 
dictment charges  the  offense  of  which  the  defendant  was 
convicted.  Bishop,  in  his  work  on  New  Criminal  Proce- 
dure, Vol.  1,  Sec.  586,  (4th  Edition,)  lays  down  the  law 
a3  follows :    "If  a  statute  makes  criminal  the  doing  of  this,. 
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or  that,  mentioning  several  things  distinctiYely^  there  is 
but  one  offense^  which  may  be  committed  in  different  ways; 
and  Id  most  instances  all  may  be  charged  in  a  single  conrt. 
But  the  conjunctive  "and^*  must  ordinarily  in  the  indict- 
ment take  the  place  of  ^^or"  in  the  statute^  else  it  will  be 
ill  as  being  uncertain.  And  proof  of  the  offense  in*  any 
one  of  the  ways  will  sustain  the  allegation.  On  the  other 
hand  the  indictment  may  equally  well  charge  what  comes 
within  a  single  one  or  more  clauses,  less  than  all,  of  the 
statute,  and  still  it  embraces  the  complete  proportions  of 
the  forbidden  wrong.'? 

The  record  does  not  show  that  any  demurrer  or  mo- 
tion to  quash  the  indictment  was  ever  filed,  nor  does  the 
motion  for  a  new  trial  allege  that  the  indictment  is  bad. 
Any  minor  defects  and  inaccuracies  which  an  indictment 
may  contain,  are  cured  by  the  plea  and  judgment.  Haynes 
V.  United  States,  9  K  M.  619. 

As  to  the  claim  of  the  attorney  for  the  appellee  that 
improper  evidence  was  admitted  on  the  trial  we  need  only 

say  that  any  evidence  which  was  not  competent  and 
2  which  was  so  admitted,  was  of  the  most  trivial  char- 
acter. No  objection  was  made  to  its  admission  or  ex- 
ception saved  thereto,  so  we  will  not  consider  it.  This  is 
in  accordance  with  our  statutes,  Sec.  3145,  Compiled  Laws 
of  1897,  and  a  large  number  of  decisions  of  this  and  other 
courts,  many  of  which  are  cited  in  Territory  v.  Gonzales, 
68  Pac.  923. 

The  evidence  discloses  that  one  George  Kresge  lost 
an  unbranded  colt,  which  he  afterwards  found  tied  up 
in  a  corral  belonging  to  appellant  and  freshly  branded 
with  appellant's  brand.  Appellant  testified  that  he  found 
the  colt  on  the  open  range  with  his  brand  upon  it,  and 
that  he  drove  it  into  his  corral  with  other  horses,  and  kept 
it  there  so  as  to  try  and  find  its  owner.  The  jury  evi- 
dently did  not  believe  the  testimony  of  the  appellant. 
Under  this  state  of  facts  we  think  that  the  jury  were 
amply  justified  in  returning  the  verdict  which  they  did. 

There  is  no  error,  and  the  judgment  of  the  court  be- 
low is  therefore  affirmed,  and  it  is  so  ordered. 

John  R.  McPie,  A.  J.,  Wm.  H.  Popo,  A.  J.,  Edward 
A.  Mann,  A.  J.,  Ira  A.  Abbott,  A.  J.,  concur. 
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Parker,  J.,  having  heard  this  case  below,  took  no  part 
ill  this  decision. 


[No.  1078,  February  24,  1905,] 


CHARLES  K.  NEWHAT^  Agent  of  the  Shareholders 

of  the  Albuquerque  National  Bank,  Appellee,  v. 

ISfEILL  B.  FIELD,  Appellant. 

SYLLABUS. 

1.  The  payee  of  a  Joint  and  several  note  may  look  to 
either  of  the  Joint  makers  for  payments  and  where  one  of 
the  joint  makers  dies,  is  not  compelled  to  pursue  his  remedy 
against  the  estate  of  the  deceased  debtor;  nor  is  his  action 
barred  against  another  Joint  maker  because  the  time  has 
expired  wherein  he  might  have  presented  his  claim  against 
the  estate  for  allowance. 

2.  An  account  stated  is  binding  upon  the  parties  there- 
to only  as  to  the  items  actually  Included  in  the  stated  ac- 
count, and  it  is  no  defense  to  a  note  sued  upon  that  there 
was  an  account  stated  between  the  maker  and  the  payee  of 
the  note  after  the  same  was  due  and  a  settlement  of  the  ac- 
count so  stated,  where  it  does  not  appear  that  the  note 
sued  on  was  included  in  the  stated  account  and  settlement. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  J.  W.  Crumpacker,  Associate  Justice.    Affirmed. 

F.  W.   Clancy,  Esq.,  for  appellant. 

The  discharge  of  the  principal   debtor   operated  to 
discharge  the  defendant,  who  was  a  surety. 

Brandt  on  Surets'ship,  Sec.  145 :  Aucham- 

paugh  V.  Schmidt,   70  Iowa  644;    Dorsey  v. 

Wa^TOan,  6  Gill.  59;  State  v.  Blake,  2  Ohio 

St.  *  147. 

As  samples  of  reasoning  of  those  courts  which  take 

the  opposite  view  we  cite. 

Willis  V.  Chowning,  90  Tex.  617 ;  Bull  v. 
Coe,  77  Cal.  54. 
As  to  accord  and  satisfaction,  see 
1  C\c,  307. 
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Aiid  as  to  account  stated,  see 

1  Cvc.  364. 
Plain  and  unmistakable  language  needs  no  construc- 
tion. 

1  Greenleaf  on  Evidence,  Sec.  277;  2nd 
Jones  on  Evidence  Sec.  437. 

E.  W.  DoBSON,  Esq.,  for  appellee. 

An  action  or  judgment  against  any  one  or  more  of  sev- 
eral parties  bound  shall  not  be  a  bar  to  proceedings  against 
the  others. 

Section  2942  Compiled  Laws,  Xew  Mex- 
ico, 1897. 
And  as  to  joint  and  several  contracts,  see 

Section  2940,  Compiled  Laws,  New  Mexi- 

ico,  1897. 

The  liability-  of  a  surviving  surety  Ls  not  discharged 

bv  mere  delay  on  the  part  of  the  creditor  to  prosecute  his 

action  against  the  estate  of  the  principal  debtor  within  the 

time  prescribed  in  the  administrator's  act. 

William  Moore,  Administrator,  etc.,  v.  Ely 
Gray,  26  0.  St.  525;  Camp  v.  Bosterick,  20 
Ohio  St.  3337;  Farmers'  Bank  of  Canton  v. 
Heynolds,  13  Ohio  84;  Dve  v.  Dye,  21  Ohio 
St.'  86. 
Where  the  principal  is  dead,  the  surety  is  not  dis- 
charged by  a  failure  of  the  creditor  to  present  the  claim 
and  thus  procure  it  to  be  paid  out  of  his  estate,  even 
though  the  surety  requests  him  to  do  so. 

27  Am.  &  Eng.  Ency.  (2nd  Ed.)  p.  511 ; 
Hooks  V.  Branch  Bank,  8  Ala.  580;  Pearson 
V.  Gavle,  11  Ala.  278;  Darbv  v.  Bernev  N'at. 
Bank,  97  Ala.  643;  Los  Ansreles  County  v. 
Lankershim,  100  Cal.  525;  Collier  v.  Leon- 
ard, 9  Ga.,  311;  Villers  v.  Palmer,  67  111.  204; 
Vredenburgh  v.  Snyder,  6  Iowa,  39;  Potta- 
watomie County  V.  Taylor,  47  Iowa,  520; 
Banks  v.  State,  62  Md.  88;  Cohea  v.  Sinking 
Pimd  Commissioners,  7  Smed  and  M.  (Miss.) 
437 ;  Clark  v.  Douglas,  58  Neb.  571 ;  Sibley  v. 
McAllaster,  8  K  H.  389 ;  Baker  v.  Small,  17 
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Pa.  Supr.  Ct.  423;  Schnider  v.  White,  et  al., 
8  Pac.  563;  Park  v.  Kelsey,  60  N.  W.  138: 
Walron  v.  Evans,  46  N.  W.  607. 
Where  a  court  has  heard  the    testimony  and  ascei- 

tained  the  facts,  its  determination  is  as  much  a  finality 

as  the  verdict  of  a  jury. 

Medler  v.  Hotel  and  Opera  House  Co.  G 
K  M.  331;  Newcomh  et  al.  v.  White  et  al., 
23  Pac.  671;  Huntington  v.  Moore,  1  NT.  M. 
503;  Warking  v.  Atterbury,  39  S.  W.  773; 
Becknell  v.  McAUer,  53  N".  W.  374. 

STATEMENT  OF  FACTS. 

On  March  31st,  1893,  the  appellant  Xeill  B.  Field, 
and  one  Casiana  M.  Sanchez,  executed  a  certain  promis- 
sory note  to  the  Albuquerque  National  Bank,  which  note 
i^  as  follows : 
"$600.00  Albuquerque,  N.  M.,  March  3l8t,  1893. 

"On  demand  after  date  without  grace,  we  jointly  and 
severally  promise  to  pay  tp  the  order  of  the  Albuquerque 
National  Bank  six  hundred  dollars  at  the  Albuquerque 
National  Bank,  Albuquerque,  New  Mexico,  \\ath  interest 
at  the  rate  of  one  per  cent  per  month  from  date  until  paid, 
value  received,  and  in  the  event  of  a  suit  to  enforce  the  col- 
lection of  this  note  or  any  portion    thereof further 

agree  to  pay  the  additional  sum  of  ten  per  cent  upon  the 
amount  found  due  as  attorney's  fees  in  said  suit. 

"CASIANA  M.  SANCHEZ, 
"No.  9234,  due  0.  D.  NEILL  B.  FIELD. 

Some  time  in  the  year  1893  said  Casiana  M.  San- 
chez  died  leaving  a  last  will  and  testament  which  was  duly 
admitted  to  probate  and  Neill  B.  Field  was  appointed 
and  qualified  as  executor  of  said  will.  Due  notice  of  same 
was  given  as  required  by  law  and  such  estate  was  duly  ad- 
ministered in  all  resy)eots,  as  provided  by  law.  The  Albu- 
querque National  Bank  in  the  mea^n  time  went  into  the 
hands  of  the  receiver  appointed  by  the  comptroller  of  the 
currency,  the  receiver  bein^  one  John  W.  Schofield.  Ap- 
pellant Field  at  the  time  the  receiver  took  charge  of  said 
bank  was  indebted  thereto  in  the  sum  of  about  nine  thou- 
sand dollars  in  his  individual  capacity  and  on  joint  notes, 
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including  the  note  sued  on  in  about  one  thousand  two 
hudred  and  forty-eight  dollars. 

The  receiver  did  not  present  the  note  of  Sanchez  and 
Field  to  the  Sanchez  estate  for  allowance  and  payment, 
and  the  time  prescribed  by  law  for  such  presentation  ex- 
pired long  prior  to  the  commencement  of  this  action. 

Some  time  about  May  7th,  1894,  the  receiver  wrote 
a  letter  to  Mr.  Field  evidently  in  answer  to  one  previously 
written  to  him  by  Mr.  Field  as  follows : 

^The  Albuquerque  National  Bank,  John  W.  Scho- 
field,  Receiver,  Albuquerque,  New  Mexico,  May  7th,  1894. 
''Neill  B.  Field,  Esq.,  City : 

"Dear  Sir: — Eef erring  to  your  letter  of  April  24th, 
relative  to  your  indebtedness  to  this  trust,  in  which  you 
say :  T[  have  to  propose  that  I  will  pay  in  cash  a  sufficient 
amount  of  money  to  reduce  my  indebtedness  to  $5,000, 
and  will  give  satisfactory  real  estate  securing  that  amount 
upon  the  condition  that  the  time  shall  be  extended  on  the 
$5,000,  6,  18  and  18  months,  in  equal  installments;  and 
the  rate  of  interest  reduced  to  8  per  cent. 

^T^here  is  no  encumbrance  on  any  of  my  real  estate 
in  New  Mexico,  and  if  this  proposition  is  accepted,  you 
can  select  enough  real  estate  to  amply  secure  the  debt, 
and  I  will  convey  it  to  a  trustee  with  power  to  sell,  and 
with  condition  that  a  failure  to  pay  any  installment  of 
the  debt  at  maturitv,  to  render  the  whole  amount  due  and 
payable." 

I  have  to  respectfully  inform  you  that  I  am  prepared 
to  accept  the  above  proposition,  the  expense  of  drawing 
and  recording  trust  deed  to  be  paid  by  you  and  that  the 
matter  be  settled  by  May  12th  (number  of  days  delay  as 
suggested  by  you.) 

Very  truly  yours, 
"J.  W.   SOHOFiELD  *  Receiver.'^ 

And  on  the  9th  of  May  a  second  letter,  as  follows : 
"John  W.  Schofield,  Receiver  the  x^lbuquerque  National 

Bank  (No.  3222),  capital  and  surplus  $212,000,  S. 

M.  Folsom,  president;  John  A.  Lee,  vice  president; 

A.  W.  Jones,  second  vice  president:  A.  (}.  Briggs, 

cashier. 
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"Neill  B.  Field,  Esq.,  City: 

^T)ear  Sir: — In  compliance  with  your  request  of  this 
morning,  I  hand  you  herewith  statement  showing  your 
indebtedness  to  this  trust  both  as  maker  and  endorser, 
which  I  trust  you  will  find  correct. 

"Very  respectfully, 

J.  W.  ScHOFiBLD,  Receiver.** 

^'In  addition  to  the  enclosed  statement,  vour  name 
appears  on  a  note  of  W.  W.  Hite,  for  $250,  together  with 
the  names  of  W.  B.  Childers  and  J.  W.  Wroth,  interest  on 
this  note  to  the  15th  inst.,  amounts  to  $39.7. 

"The  other  parties  on  the  note  with  you  advise  me  that 
they  are  prepared  to  pay  their  proportion  at  any  time  you 
are  ready.** 

It  is  undisputed  that  the  terms  of  settlement  con- 
tained in  these  letters  were  carried  out  and  the  total  in- 
debtedness therein  mentioned  fully  paid  by  Mr.  Field. 
The  statement  of  the  account  mentioned  in  the  last  quoted 
letter  is  lost  or  destroyed  and  the  evidence  is  meagre  as 
to  what  items  it  contained,  although  it  is  not  contended 
by  Mr.  Field  that  the  Sanchez  note  was  actually  included 
in  the  account. 

After  the  settlement  between  Mr.  Field  and  the  re- 
ceiver, the  receivership  was  closed  up  and  the  appellee, 
Mr.  Newhall,  was  elected  the  asfent  of  the  shareholders  of 
the  bank  to  collect  the  indebtedness  due  them  after  the 
depositors  were  paid ;  and  he,  as  such  asrent,  brought  this 
action  in  the  district  court  of  Bernalillo  county  on  the 
note  above  set  out. 

Appellant  filed  an  answer  to  the  complaint,  setting 
up  two  defenses: 

(a)  That  he  was  a  mere  surety  on  the  note,  which 
fact  was  known  Ho  the  bank,  and  that  the  note  should  have 
been  presented  to  the  Sanchez  estate  for  allowance  and 
payment;  and  that  having  failed  to  do  so  until  after  the 
time  expired  under  the  statutes,  the  action  is  barred  by 
the  statute  of  limitation  against  the  principal,  and  that 
the  surety  may  plead  the  statute  as  a  complete  defense. 

(b)  •  That  the  account  stated  between  him  and  the 
reeiver  and   the  settlement  and   payment  thereon,  is    a 
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complete  defense  to  all  indebtednees  claimed  against  him 
by  the  bank. 

The  court  below  sustained  a  demurrer  to  the  first  de- 
fense, and  the  second  was  tried  by  the  court  without  a 
jury,  who  found  the  issues  against  appellant  and  rendered 
judgment  for  the  amount  due  on  the  note,  with  interest 
and  attomey^s  fees,  from  which  he  appeals  to  this  court. 

OPINION  OF  THE  COURT. 

MAXN,  J. — The  statute  of  limitations  is  a  statute  of 
repose.    It  does  not  discharge  the  debt  or  obligation,  but 

merely  takes  away  the  remedy  of  collection  by  judg- 
1      ment  and  execution.     This  proposition  is  elementary 

and  no  citations  are  necessary  to  establish  it. 

It  is  also  a  well-settled  principle  of  law  that  where 
a  party  has  more  than  one  remedy  he  may  choose  the  one 
he  will  follow,  and  the  fact  that  the  statute  has  run 
against  one  remedy  is  no  bar  to  .another,  19  Am.  and  Eng. 
Ency.  of  Law  (2nd  Ed.)  512,  and  citations  in  note  7. 
Missouri  Savings  and  Tx)an  Co.  v.  Rice,  84  Fed.  131. 

So  a  party  having  a  right  of  action  against  two  or 
more  defendants  may  sue  one,  although  the  bar  of  the 
statute  may  prevent  a  recovery  against  the  other.  Moore 
Ad.  V.  Gray,  2(5  Ohio,  St.  525;  Camp  v.  Basturck,  20 
Ohio,  St.  337. 

The  cases  above  cited  are  analogous  to  the  case  at  bar. 
In  each  one  co-sureties,  or  joint  makers  of  a  note,  were 
pleading  the  statutes  limiting  the  time  when  claims  might 
have  been  filed  against  the  estate  of  a  deceased  co-surety 
of  joint  maker. 

In  27  Am.  and  Eng.  Ency.  of  Law  (2nd  Ed.)  at  pa<j:o 
511,  the  writer  says:  ^^here  the  principal  is  dead,  the 
surety  is  not  discharged  by  a  failure  of  the  creditor  to 
present  the  claim,  and  thus  procure  it  to  be  paid  out  of  the 
estate,  even  though  the  surety  requests  him  to  do  so,"  cit- 
ing numerous  authorities  in  support  of  the  proposition. 

Under  Sees.  2942  and  2946,  Compiled  Laws  of  New 
Mexico,  the  appellee  might  have  sued  either  Mrs.  San- 
chez or  Mr.  Field,  or  both,  during  her  lifetime  upon  the 
note  in  question,  and  her  death  did  not  change  the  remedy 
so  far  as  appellant  is  concerned. 
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The  holder  of  the  note  had  his  choice  of  remedies. 

The  note  might  have  been  collected  from  the  estate 
by  filing  it  as  a  claim  within  the  period  prescribed  b}' 
law,  or  the  legal  holder  could  bring  suit  against  Mr.  Field 
in  a  court  of  competent  jurisdiction  to  recover  the  amount 
due  thereon.  He  chose  the  latter  remedy,  and  appellant 
cannot  complain.  Appellant  might  have  paid  the  note 
himself  and  set  it  up  as  a  claim  against  the  estate  and 
saved  himself  from  loss;  but  having  failed  to  do  so  he 
cannot  escape  liability  simply  because  the  time  had  ex- 
pired when  claims  could  be  filed  against  the  Sanchez  es- 
tate. 

An  account  stated  includes  onlv  the  items  set  out  and 
included  in  the  statement  of  account.    In  Perldng  v.  Hart, 

11  Wheaton  237,  the  court,  at  pasre  256,  savs:  "The 
2  the  rule  is  the  same  in  principle,  at  law ;  a  settled  ac- 
count is  only  prima  facie  evidence  of  its  correctness.  Tt 
may  be  impeached  by  proof  of  unfairness  or  mistake,  in  law 
or  in  fact :  and  if  it  be  confined  to  particular  items  of  ac- 
count, it  concludes  nothing  in  relation  to  other  items  not 
stated  in  it.  The  legal  conclusion,  therefore,  insisted  upon  by 
the  defendant  that  the  plaintiff  is  precluded  from  recover- 
ing in  this  action  for  the  two  items  claimed  to  have  been  due 
before  the  two  accounts  spoken  of  were  rendered,  is  not  cor- 
rectly drawn;  unless  it  appeared,  from  the  point  reserved, 
that  these  two  items  were  included  in  what  is  sts'^led  the 
account  stated.^' 

This  case  is  cited  and  the  above  rule  adhered  to  in 
Wiggins  V.  Burkham,  10  Wall.  129,  and  Oil  Co.  v.  Van 
Etten,  107  F.  S.  325 ;  Campton  v.  Sevmour,  31  Atl.  "Rep. 
889;  Burrill  v.  Grossman,  91  Fed.  543. 

In  the  case  at  bar  it  is  not  even  claimed  that  the  note 
sued  upon  was  actually  included  in  the  statement  of  the  ac- 
count rendered  by  the  receiver  of  the  bank  to  Mr.  Field. 
The  latter  says  in  his  testimony,  (Transcript  p.  40)  :  '1 
do  not  want  anybody  to  understand  me  as  saying  that  I 
ever  specifically  paid  that  note.  I  do  not  claim  that.  If 
I  had,  I  would  have  taken  it  up.  What  T  do  claim  is  that 
I  settled  mv  liabilitv  to  the  bank  on  the  terms  stated  in 
the  letter."  ' 

The  letter,  or  letters,  of  Schofield  do  not  pretend  to 
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contain  a  statement  of  the  account.  They  only  show  that 
an  account  was  rendered  to  appellant  on  a  separate  sheet, 
which  is  lost  or  destroyed.  This  sheet  showed  the  items 
contained  in  the  account  stated  to  appellant.  The  letters 
were  not  complete  themselves,  and  parol  testimony  was 
admissible  to  explain  them  and  show  what  items  were  in- 
cluded in  the  account  stated. 

The  judgment  of  the  lower  court  is  affirmed. 

William  J.  Mills,  C.  J.,  Prank  W.  Parker,  A.  J.. 
John  R.  McPie,  A.  J.,  Wm.  H.  Pope,  A.  J.,  concur. 


[No.  1080,  February  24,  1905.] 

TERRITOBY  OF  NEW  MEXICO,  ex  rel.,  F.  W.  CLAN- 
CY, Appellee,  v.  BOARD  OF  COUNTY  COMMIS- 
SIONERS  BERNALILLO   COUNTY,   Appellant. 

SYLLABUS. 

1.  Section  2578,  of  the  Compiled  Laws  of  1897,  provides 
that  the  salaries  paid  by  the  several  counties  of  this  Terri- 
tory to  the  district  attorneys,  shall  be  paid  quarterly. 

2.  While  Chapter  36,  Laws  of  1901,  provides  that  the 
actual  expenses  for  boarding  prisoners  shall  be  paid  In  full 
before  any  other  claims  against  the  general  county  fund  is 
paid,  and  before  any  pro  rata  distribution  is  made  among 
the  creditors  of  the  county,  and  that  such  expenses  may  be 
paid  at  the  expiration  of  each  quarter,  it  nowhere  provides 
that  taxes  collected  for  one  year,  shall  be  used  to  pay  the 
debts  of  a  previous  year,  before  the  debts  of  the  year  for 
which  they  were  collected  are  paid. 

3.  Statements  of  fact  made  by  counsel  in  a  brief,  if  un- 
disputed, can  be  considered  by  us,  the  same  as  an  admission 
made  on  the  trial  of  a  case. 

4.  Money  collected  and  placed  to  the  credit  of  the  gen- 
eral county  fund  to  meet  the  expenses  of  Bernalillo  county 
for  the  year  1904,  cannot  be  lawfully  used  to  pay  the  debts 
of  that  county  contracted  in  the  year  1903,  until  the  debts 
contracted  in  1904,  and  payable  out  of  that  fund,  are  paid  in 
fi?ll. 
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.  Appeal  from  the  district  court  of  Bernalillo  county, 
before  Benjamin  S.  Baker,  Associate  Justice. 

William  B.  Childers,  for  appellant. 

It  is  true  that  when  a  part  of  a  provision  of  a  statute 
is  void  and  another  part  valid,  and  they  can  be  separated 
from  each  other,  courts  are  authorized  to  give  force  and 
effect  to  the  valid  part  of  the  statute;  but  no  such  separa- 
tion can  be  made  in  this  case. 

Virginia  Coupon  Cases,  114  TJ.  S.  304; 
Trade  Mark  Cases,  lOD  U.  S.  92. 

To  give  effect  to  this  rule,  however,  the  parts — ^that 
which  is  constitutional  and  that  which  is  not  constitutional 
— must  be  capable  of  separation  so  that  each  may  be  read 

bv  itself. 

Baldwin  v.  Franks,  120  U.  S.  685. 

See  also 

Field  V.  Clark,  143  IT.  S.  695;  Farmers' 
Ijoan,  etc.  Co.,  154  U.  S.  395 ;  Pollock  v.  Farm- 
ers' Loan,  etc.  Co.,  158  U.  S.  636. 
All  laws  enacted  at  the  same  session  of  the  legislature, 
relating  to  the  same  subject,  are  in  pari  materia,  and  are 
ii  be  construed  together  as  if  they  were  different  sections 
of  one  act,  and  as  if  enacted  upon  the  same  day. 

Blackwell  v.  Bank,  10  Xew  Mex.  555-567; 
see  also  Sedgwick  on  Construction  of  Statutes 
and  Constitutional  Law,  p.  104. 
And  concerning  repeals  by  implication,  see 

r.  S.  V.  Tvnen,  11  Wall.  88,  92;  Murdock 
V.  Memphis,  20  Wall.  590,  617 ;  Tracy  v.  Tnf- 
fly,  134  r.  S.  206-223 ;  Fisk  v.  Hanarie,  142 
IJ.  S.  459 ;  District  of  Columbia  v.  Hatton,  143 
IT.  S.  27. 

Frank  W.  Clancy,  for  appellee. 

Relator  was  entitled  to  have  warrants  drawn  as  or- 
dered, because  the  money  collec^ted  for  1904  is,  in  contem- 
plation of  law  in  the  hands  of  the  treasurer. 

Bank  v.  Arthur,  54  Pac.  1108;  People  v. 
Comptroller,  77  N.  Y.  50;  People  v.  Brown, 
55   X.   Y.    1889;   State  v.    Stanton,  46   Pac. 


« 
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1110;  People  v.  Treanor  15  N.  Y.  App.  Div. 
512-3;  State  v.  Craig,  69  Mo.  566,  568-9. 

STATEMENT  OP  PACTS. 

This  is  an  action  of  mandamus  brought  by  the  ap- 
pellee to  compel  the  board  of  county  commissioners  of 
Bernalillo  county  to  draw  a  warrant  upon  the  treasurer 
of  Bernalillo  county  for  the  sum  of  $300.00,  payable  out 
of  the  general  county  fund  for  the  year  1904,  to  pay  him 
his  salary  as  district  attorney  of  Bernalillo  county,  for  the 
first  half  of  the  year  1904. 

An  alternative  writ  was  issued  returnable  on  the  15th 
day  of  August,  1904,  and  on  the  19th  day  of  August,  1904, 
the  answer  of  the  defendant  board  was  filed,  and  argu- 
ment being  had  on  October  3rd,  of  the  same  year  a  per- 
emptory writ  was  issued,  ordering  that  the  warrant  be 
dr^wn.  From  this  judgment  of  the  district  court,  appel- 
lants prayed  an  appeal  to  this  court. 

OPINION  OF  THE  COURT. 

MILLS,  C.  J. — The  answer  of  the  defendant  board 
shows  that  on  January  1st,  1904,  there  was  in  the  hands 
of  the  treasurer  of  Bernalillo  county  in  the  general  fund, 
the  sum  of  $2,077.8'5,  collected  on  account  of  taxes  levied 
for  years  prior  to  1903,  and  from  miscellaneous  sources. 
We  would  naturally  presume  that  all  of  the  debts  of  the 
county  for  antecedent  years  had  been  paid,  or  this  sum 
would  not  have  been  carried  forward  to  the  credit  of  the 
general  county  fund  for  the  year  1904,  were  it  not  for  tlie 
statement  in  the  brief  of  the  attorneys  for  appellants 
which  we  will  refer  to  later  on  in  this  opinion.  Of  taxes 
levied  in  190f3,  to  pay  the  expenses  of  said  county  for  the 
year  1904,  on  December  Slst,  1903,  there  was  in  the  hands 
of  the  treasurer,  the  sum  of  $6,570.31 ;  from  that  date  to 
March  31st,  1904,  there  was  collected  the  further  sum  of 
$231.54,  and  up  to  June  30th,  1904,  the  additional  sum  of 
$5,290.00  was  so  collected,  making  in  all  to  the  credit  of 
said  fund  the  sum  of  $14,169.70,  less  what  warrants  had 
been  drawn  against  it,  and  paid  before  that  time.  The 
answer  further  shows  that  warrants  to  the  amount  of  $13,- 
840.35  were  drawn  against  said  fund,  which  would  leave 
to  its  credit  the  sum  of  $329.35. 
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The  answer  of  the  defendants  denies  that  the  law 
provides  that  the  salary  of  the  district  attorney  of  Berna- 
lillo county  should  be  paid  quarterly,  but  in  view  of 

1  Section  2,578,  of  the  Compiled  Laws  of  1897,  it  is 
apparent  that  this  point  is  not  well  taken. 

The  alternative  writ  sliows,  and  it  is  admitted  by  the 
answer,  that  the  appellants  had  audited,  allowed  and  ap- 
proved the  claim  of  the  appellee  for  the  first  two  quarters 
of  the  year,  1904,  amounting  to  the  sum  of  $300.00. 

The  Bateman  Act,  so-called,*  (Sections  285  to  306 
inclusive.  Compiled  Laws  of  1897),  provides  that  each 
year  shall  pay  its  own  debts,  out  of  the  taxes  collected 
for  such  year.  It  also  provides,  (Section  301)  that  if  an 
insufficient  amount  of  money  is  collected  during  any  cur- 
rent year  with  which  to  pay  for  the  services,  fees  and 
salaries  of  the  countv  officers,  that  then  said  officers  and 
all  creditors  of  the  county  shall  receive  in  full  pavment 
of  their  claims  his  pro  rata  share  of  the  money  collected : 
the  pro  rata  pajrments  to  be  made  quarterly.  The  law 
further  declares  void  anv  indebtedness  which  cannot  be 

ft 

paid  according  to  the  provisions  of  the -act. 

It  is  true  that  Chap.  36,  Laws  of  1901,  provides  that 
all  of  the  actual  expenses  for  boarding  county  prisoners 

shall  be  paid  in  full  before  any  bill,  fees  or  salaries 

2  are  paid   and   before  any   pro  rata  distribution    is 
made  among  the  creditors  of  the  county,  and  that  such 

expenses  may  be  paid  at  the  expiration  of  each  and  every 
quarter,  but  said  act  nowhere  provides,  that  taxes  collected 
for  one  year  shall  be  used  to  pay  the  debts  of  a  previous 
vear,  before  the  debts  of  the  vear  for  which  thev  were  col- 
1  PC  tod  are  paid. 

It  is  also  true  that  the  legislature  passed  an  act. 
Chapter  54,  Sec.  12  of  the  Laws  of  1903,  that  all  taxes 
thereafter  collected  on  account  of  taxes  levied  prior  to 
and  including  the  year  1901,  shall  be  turned  into  the 
general  county  and  school  funds  of  the  respective  counties 
in  which  they  are  collected,  but  as  we  understand  it  the 
interpretation  of  these  laws  is  not  involved  in  this  case. 
Nothing  in  the  record  before  us  shows  that  any  debt  due 
by  Bernalillo  county,  in  controversy  in  this  case,  was  pay- 
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able  either  in  whole  or  in  part  out  of  taxes  levied  prior  to 
and  including  the  year  1901. 

It  was  clearly  the  duty  of  the  board  of  county  com- 
missioners of  Bernalillo  county^  at  the  end  of  the  first 
quarter  of  the  year  1904,  if  there  was  not  enough  money 
in  the  general  fund  collected  from  taxes  levied  in  1903, 
to  pay  the  debts  of  the  year  1904,  to  first  pay  the  actual 
expenses  for  boarding  county  prisoners  for  said  quarter, 
and  then  pro  rata  among  the  oflScers  and  creditors  of  the 
county  whatever  sum  was  left  to  the  credit  of  the  general 
fund.  An  inspection  of  the  transcript  in  this  case  does 
not  show  that  this  was  done. 

The  attorney  for  the  appellants  on  page  4  of  his 
brief,  says:  "The  answer  further  alleges  that  warrants 
to  the  amount  of  $13,840.35,  (the  brief  says  $1,384.85, 
but  this  is  evidently  a  typographical  error)  were  drawn 
against  said  fund  for  valid,  subsisting  indebtedness  due 
from  the  coimty  of  Bernalillo,  and  that  but  for  the  said 
sum  of  $2,077.85,  which  went  to  the  credit  of  said  fund 
a.-'  the  product  of  taxes,  licenses,  and  other  miscellaneous 
sources,  said  fund  would  have  been  overdrawn,  and  refers 
to  the  warrants  on  file  with  the  clerk  of  the  said  board  of 
county  commissioners  as  a  part  of  the  answer.  These  war- 
rants when  produced  showed  that  the  coimty  commission- 
ers had  already  drawn  warrants  against  said  fund,  includ- 
ing the  said  last  mentioned  sum  and  leaving  a  balance  of 
$326.36,  and  the  figures  in  the  answer  so  show;  which 
said  warrants  were  drawn  for  indebtedness  largely,  if  not 
wholly,  created  for  current  expenses  during  the  year  1903 ; 
about  this  there  is  no  dispute.'^ 

This  statement  of  counsel  in  his  brief  can  be  consid- 
ered by  us,  the  same  as  an  admission  made  in  the  trial  of 

a  case.  Statements  of  facts  contained  in  the  briefs 
3     of  appellants  are  presumably  correct.    If  there  is  any 

error  in  them,  it  is  the  duty  of  the  appellee  to  point 
out  what  essential  statements  are  omitted  and  to  state 
them  as  an  addition  to  appellants  statement  with  refer- 
ences to  the  record.  Sehil^lemever  v.  Wrigfht,  50  L.  E.  A. 
129.  The  learned  counsel  for  appellee  does  not  dispute  the 
statement  of  appellant,  consequently  we  will  assume  that 
it  is  correct.    The  statement  from  the  brief  of  counsel  for 


94  SUPKEME  COURT  OF   NEW   MEXICO, 


Territory  v.  Gonzales. 


appellant,  just  above  quoted,  shows  that  practically  all  of 
the  money  collected  and  placed  to  the  credit  of  the  general 
fund  to  meet  the  expenses  of  Bernalillo  county  for  the  year 
1904,  was  used  to  pay  the  debts  of  that  county  contracted 
in  the  year  1903.  We  hold  that  these  payments  are  not 
authorized  by  law,  as  bein^^  in  direct  conflict  with  that 

part  of  the  Bateman  Act,  which  requires  that  taxes 
4     collected  for  a  certain  year  and  which  go  into  the 

general  fund  of  a  county,  shall  be  used  to  pay  the 
debts  contracted  during  that  year  until  all  such  debts  are 
paid  in  full. 

Appellee  takes  the  position  that  in  contemplation  of 
law  money  illegally  and  wrongfully  paid  out  must  be  con- 
sidered in  law  as  in  the  treasury  and  in  the  custody  of  the 
treasurer,  and  in  support  of  this  contention  he  cites  num- 
erous cases.  We  need  not,  however,  in  deciding:  this  case 
pass  upon  this  question  as  the  record  shows  that  there 
was  money  enough  in  the  treasury  of  Bernalillo  county  to 
the  credit  of  the  general  fund,  to  pay  the  claim  due  the 
appellee,  which  has  been  approved  by  the  board  of  county 
commissioners. 

For  the  reasons  above  mentioned  we  are  of  the  opin- 
ion that  there  was  no  error  in  the  judgment  of  the  district 
court  in  ordering  the  peremptor^^  writ  of  mandamus  to 
issue,  and  the  judgment  of  the  lower  court  is  therefore 
affirmed,  and  it  is  so  ordered. 

Frank  W.  Parker,  A.  J.,  John  R.  McFie,  A.  J.,  Ed- 
ward A.  Mann,  A.  J.,  Wm.  H.  Pope,  A.  J.,  concur. 

Abbott,  A.  J.,  did  not  participate  in  this  decision 
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TERRITORY  OF  XEW  MEXICO,  Appellee,  v.  LOFTS 

GOXZALES,  Appellant. 

SYLLABUS. 

1.  It  is  necessary  to  the  valid  trial  of  a  cause  between 
the  Territory  and  one  charged  with  crime  that  the  defend- 
ant shall  plead  to  the  indictment 

2.  A  plea  of  not  guilty  withdrawn  by  a  defendant  for 
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the  purpose  of  filing  a  demurrer,  is  not,  In  the  absence  of  a 
statute  so  providing,  reinstated  or  restored  by  the  overruling 
of  the  demurrer  and  the  participation  of  the  defendant,  with- 
out objection  in  the  ordinary  proceedings  of  trial. 

Appeal  from  the  district  court  of  Santa  Fe  county, 
l)efore  John  R.  MoFie.  Associate  Justice.     Eevcrserl. 

C.  C.  Catrox,  for  appellant. 

In  criminal  cases  arraignment  and  plea  are  abso- 
lutely necessan'.  The  object  of  arraignment  and  plea  is 
to  obtain  an  issue  which  constitutes  a  point  for  a  jury 
t>  decide  upon,  and  they  must  appear  upon  the  record. 

Browning  v.  State,  54  Neb.  203;  Brown 

V.  State,  98  Ala.  85;  People  v.  Corbett,  28  Cal. 

.330  and  331;  Brown  v.  State,  138  Ind.  413; 

Parkinson  v.  People,   135  111.   402;   State  v. 

Hunter,  43  La.  Ann.  159;  Wilson  v.  State,  42 

Miss.  641;  McFarland  v.  State,  18  Tex.  App. 

314;  Elick  v.  Territory,  1  Wash.  Terr.  140; 

Territory  v.   Bush,  32    Pac.   260;    Griggs  v. 

People,  31  Mich.  471 ;  Grain  v.  TJ.  S.  162  F. 

S.,  643  and  644 ;  Baker  v.  State,  54  ISTeb.  56 : 

Bishop's  Criminal  Procedure,  Sec.  733. 

The  plea  of  not  guilty  cannot  be  entered  by  the  court 

unless  the  defendant  is  called  upon  to  plead  and  refuses 

to  do  so. 

Defendant  remaining  silent  and  going  to  trial,  does 
not  thereby  accept  the  plea  of  not  gnilty,  for  he  has  never 
been  given  the  opportunity  to  plead. 

Territory  v.  Bush,  32  Pac.  260 ;  Grain  v. 
United  States,  162  TJ.  S.  644 ;  People  v.  Mona- 
ghan,  102  Gal.  233. 
Defendant  might  waive  the  arraignment  but  he  can 
never  waive  the  plea. 

Parkinson  v.  People,  135  111.  403;  Grain 
V.  F.  S.  162  TJ.  S.  643. 
If  the  plea  of  not  guilty  is  withdrawn,  and  a  demur- 
rer interposed   and  overruled,  defendant  must  be  re-ar- 
raigned and  must  re-plead,  for  otherwise  there  is  no  plea 
on  the  record,  and  it  is  essential  that  the  record  should 
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show  that  the  defendant  has  pleaded;  otherwise  there  is 

no  issue,  and  the  jury  is  trying  a  nullity. 

State  V.  Hunter,  Supra. ;  Jackson  v.  State, 
Supra;  Fisher  v.  State,  46  Ala.,  722;  People 
V.  Monaghan,  Supra.;  Hayes  v.  State,  58  Ga. 
45;  Lamphere  v.  State,  114  Wis.,  199;  Morton 
V.  People,  47  HI.  476;  1  Bishop's  Crim.  Pro. 
Sec.  730. 

Geo.  W.  Prichard,  Solicitor  General,  for  appellee. 

If  the  defendant  is  duly  arraigned  and  pleads  not 
guilty,  but  by  leave  of  the  court  withdraws  his  plea  for 
the  purpose  of  moving  to  dismiss  the  indictment,  and 
after  denial  of  the  motion  proceeds  to  trial  without  re-ar- 
raignment, the  former  arraignment  will  be  considered  as 
re-instated  by  such  denial  of  the  motion. 

People  V.  Bradner,  107  N.  Y.  1-10 ;  Lamp- 
shere  v.  State,  114  Wis.,  193 ;  Martin  v.  Peo- 
ple, 44  111.  476;  Gamelly  v.   State,  37   Ohio 
120;  Henscher  v.  People,  16  Mich.  46;  State 
V.  Straub,  16  Wash.  111. 
Where  there  was  no  arraignment  and  plea,  but  the 
defendant  being  present  announced  himself  ready  for  trial, 
and  went  to  trial  without  objection,  the  omission  of  the 
arraignment  and  plea  will  not  avail  the  respondent  on  a 
motion  for  a  new  trial,  or  in  arrest  of  judgment. 

State  V.  Cassidy,  12  Kas.  423:  State  v. 
Thompson,  95  Iowa  464:  State  v.  Winstrand, 
77  Iowa  112 ;  State  v.  Bowman,  78  Iowa  520. 
The  common  law  is  the  rule  of  decision  in  this  Terri- 
torv.    Under  the  common  law,  where  a  demurrer  to  an  in- 
dictment  is  overnilod,  judgment  will  be  rendered  for  the 
state,  without  further  plea  from  the  defendant,  unless  the 
defendant  with  the  consent  of  the  prosecuting  officer  re- 
served the  right  to  plead  anew. 

State  V.  Dresser,  54  Maine,  570;  State  v. 
Taylor,  3  Denio,  91 :  State  v.  Abrisch,  42 
Minn.  202:  State  v.  Merrill,  37  Maine  329. 

STATEMENT  OF  FACTS. 

The  appellant,  Louis  Gonzales,  was  indicted  Septem- 
ber 14th,  1904,  in  the  district  court  for  Santa  Fe  county. 
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for  an  assault  with  a  daDgerous  weapon  upon  one  Refugia 
Montoya  de  Medrano;  was  arraigned  on  September  17th, 
and  pleaded  not  guilty  to  the  indictment.  On  September 
19th,  counsel  for  appellant  was  granted  leave  on  motion 
in  open  court  to  withdraw  his  said  plea  for  the  purpose  of 
interposing  a  demurrer  to  the  indictment,  and  on  the 
same  day  such  a  demurrer  was  filed  September  21st.  The 
demurrer  was  overruled,  and  denied,  and  on  the  same  day 
a  jury  was  called,  a  trial  was  had,  the  appellant  taking 
no  objection  at  any  stage  of  the  proceedings  and  taking 
part  with  his  counsel  therein.  A  verdict  of  guilty  was  ren- 
dered by  the  jury.  September  26th  the  appellant's  coun- 
sel made  a  motion  in  arrest  of  judgment  alleging  as  a 
reason  therefore,  the  fact  that  "after  said  demurrer  was 
overruled,  the  defendant  was  not  arraigned,  nor  did  de- 
fendant by  himself  or  his  attorney  waive  said  arraign- 
ment.^'  The  motion  concluded  with  the  usual  formal 
statement:  'T^herefore  and  for  reasons  apparent  on  the 
record,  etc.,''  but  in  the  argument  before  this  court  it  was 
conceded  that  on  the  hearing  of  the  motion  in  arrest  of 
judgment  the  attention  of  the  court  was  not  called  to  the 
alleged  lack  of  a  plea,  but  only  to  the  failure  to  re-arraign. 
In  fact,  however,  the  record  of  the  district  court  does  not 
show  that  the  appellant  was  re-arraigned,  or  that  he  re- 
pleaded, or  that  any  plea  was  entered  for  him. 

Said  motion  in  arrest  of  judgment  was  overruled  and 
denied,  September  29th,  and  judgment  was  on  the  same 
day  recorded,  whereupon  appellant  took  his  appeal  to  this 
court. 

OPINION  OF  THE  COURT. 

ABBOTT,  J. — It  was  essential  to  a  valid  trial  that 
in  some  way  there  should  be  an  issue  between  the  Terri- 
tory and  the  appellant,  and  without  a  plea,  in  the  absence 
of  the  statutory  provisions  to  the  contrary,  there  could 
be  no  issue. 

This  principle  is  stated  by  Bishop  in  Vol.  1,  New 
1      Criminal  Proc.,  Sec.  733,  and  is  abundantly  sustained 

bv  the  decisions.  Crane  v.  Fnited  States,  162  U.  S. 

643,  and  cases  cited. 

It  is  contended  in  behalf  of  the  Territory  that  by  go- 
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ing  to  trial  without  objection  after  his  demTirrer  was  over- 
ruled, the  appellant  should  be  held  to  have  waived 
2  his  right  to  re-plead  and  to  have  assented  to  the  res- 
toration of  his  former  plea.  This  is,  indeed,  the  com- 
mon sense  view  of  the  question  and  the  one  we  should  be 
pleased  to  adopt,  if  we  were  at  liberty  to  do  so;  since  it 
is  not  suggested  that  the  appellant  was  in  any  way  in- 
jured by  the  failure  to  have  him  re-plead.  This  view  is 
well  presented  in  Lamphere  v.  State,  114  Wis.  193.  But 
in  that  case  as  in  most,  if  not  all  others  cited  by  the  ap- 
pellee«  the  decision  was  based,  in  part  at  least,  on  a  statute 
which  required  the  court  to  disregard  irregularities  in  the 
proceedings  which  did  not  injuriously  affect  the  rights 
of  the  defendant. 

This  Territory  has  not  such  a  statute  and  we  must 
hold  that  there  was  no  valid  trial  in  the  district  court; 
that  its  action  in  overruling  the  motion  in  arrest  of  the 
judgment  be  reversed,  and  that  the  case  be  remanded  to 
it  for  further  proceedings  in  accordance  with  this  opinion. 
William  J.  Mills,  C.  J.,  Frank  W.  Parker,  A.  J.,  Wm. 
H.  Pope,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

McPie,  A.  J.,  having  heard  this  cause  below  did  not 
participate  in  this  decision. 
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TERRITORY  OF  NEW  MEXICO,  Appellee,  v.  J.  M. 

NEWMAN,  Appellant. 

SYLLABUS. 

Criminal  law;    constitutional  law;-  class  legislation. 

1.  In  the  trial  of  one  charged  with  practicing  medicine 
without  having  obtained  a  license,  as  required  by  Chapter  40 
of  the  Session  Laws  of  1903,  an  instruction  to  the  Jury  that 
there  was  no  evidence  to  Justify  conviction  on  the  first  and 
third  sub-divisions  of  Section  6  of  said  act,  as  made  by  the 
court  for  the  purpose  of  a  trial,  and  that  they  should  con- 
sider only  the  evidence  bearing  on  the  second  sub-division, 
was  sufficiently  favorable  to  the  defendant. 
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2.  The  defendant  was  not  entitled  to  have  the  Jury  in- 
structed to  return  a  verdict  of  not  guilty  on  the  ground  that 
there  was  no  evidence  to  show  that  he  had  at  any  time  en- 
gaged, or  offered  to  engage  in  the  practice  of  medicine. 

3.  Chapter  40  of  the  Session  Laws  of  1903,  Is  not  class 
legislation  within  the  meaning  of  the  14th  amendment  of  the 
constitution  of  the  United  States. 

Appeal  from  the  district  court  of  Chaves  co.unty,  be- 
fore William  H.  Pope^  Afisociate  Justice.    Affirmed. 

A.  J.  NiSBBT,  and  J.  L.  Johnson,  for  appellant. 

The  court  erred  in  refusing  to  instruct  the  jury  to 
return  a  verdict  of  not  guilty  as  requested  by  counsel  for 
appellant  because  there  was  no  evidence  tending  to  show 
that  appellant  ever  at  any  time  engaged  or  offered  to  en- 
gage in  the  practice  of  medicine. 

Bishop's  New   Criminal   Procedure,   Vol. 
1,  Sec.  977. 
Chapter  40  of  the  Session  Acts  of  1903,  is  unconsti- 
tutional, as  being  class  legislation. 

State  V.  McKnight,  131  N.  C.  723;   59 
L.  R.  A.  187. 
On  the  unconstitutionality  of  this  statute  see  also: 

State  V.   Biggs,   133   N.   C.   720,   64  L. 
R.  A.  139 ;  McAden  v.  Jenroy,  64  N.  C.  801. 

Oeorge  W.  Pbichard^  Solicitor  General,  for  appellee. 

Every  presumption  is  in  favor  of  the  constitutionality 
of  a  legislative  enactment,  and  the  court  will  be  justified 
in  pronouncing  it  unconstitutional  only  when  it  becomes 
a  manifest  usurpation  of  power. 

Cooper  V.  Telfair,  4  Ball.    (TT.  S.)    14; 
Fletcher  v.  Peek,  6  Cranch,  U.  S.  128. 
The  wisdom  or  expediency  of  a  law  is  a  matter  en- 
tirely for  the  legislature. 

Flint  River  Steam  Boat  Co.  v.  Foster,  5 
Ga.  194;  Germand  v.  Tacoma,  6  Wash.  365: 
Perkins  v.  Phila.  156  Pa.  St.  554. 
No  privilege  or  immunity  has  been  abridged  by  the 
act  referred  to. 
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Sultan  V.  State,  96  Tenn.  710;  Vanzant 
V.  WaddeU,  2  Yerg.   (Term.)  260;  Am.  and 
Eng.  Ency.  of  Law,  Vol.  10,  p.  302. 
The  constitutionality  of  statutes  relating  the  prac- 
tice of  medicine  has  been  frequently  upheld  as  a  yalid 
exercise  of  police  power,  and  not  in  violation  of  either 
federal  or  state  constitutions. 

Dent  V.  West  Virginia,  129  TJ.  S.  114;  Ex- 
^  parte  McNulty,  77  Cal.  164;  2  Am.  St.  Rep. 
257;  State  v.  Creditor,  44  Kas.  565;  In-re- 
Chung,  Petitioner  9  New  Mexico,  130;  State 
V.  State,  Med.  Ex-Board,  32  Minn.  324 ;  State 
V.  Green,  112  Ind.  462 ;  State  v.  Webster,  150 
Ind.  166;  People  v.  Phippin,  70  Mich.  6;  Dow- 
ell  y.  McBride,  92  Tex.  239. 

STATEMENT  OP  PACTS. 

The  defendant  was  indicted  October  31st,  1904,  for 
practicing,  or  oflFering  to  practice  medicine  without  having 
obtained  a  license,  as  required  by  "Section  9  of  Chapter  40 
of  the  Session  Laws  of  1903 ;  and  was  tried  and  convicted 
by  a  jury,  November  3rd,  1904;  a  motion  for  a  new  trial 
was  filed  in  his  behalf,  and  overruled  after  hearing  and  on 
the  same  day  he  was  sentenced  by  the  court  to  pay  a  fine 
and  to  be  imprisoned,  but  the  sentence  to  imprisonment 
was  suspended.  From  said  judgment  and  sentence  the  de- 
fendant appealed.  The  essential  facts  of  the  statute  in 
question  appear  in  the  opinion. 

OPINION  OF  THE  COURT. 

ABBOTT,  J. — We  take  up  the  appellant's  objection? 
to  the  judgment  appealed  from  in  the  inverse  order  of 

their  importance;  and,  first,  the  claim  that  it  was 
1     error  to  instruct  the  jury  that  there  was  no  evidence 

to  warrant  a  conviction  on  the  first  and  third  sub- 
divisions of  Section  6,  of  Chapter  40,  of  the  Session  Laws 
of  1903,  and  that  they  should  take  into  consideration 
only  the  evidence  bearing  on  the  second  sub-division.  The 
instruction  objected  to  was  as  follows:  "The  practice  of 
medicine.  .  .  means  (1)  to  open  an  office  for  the  practice 
of  medicine,  or  (2)   to  announce  to  the  public  or  to  any 
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individual  in  any  way,  a  desire  or  willingness,  or  readi- 
ness, to  treat  the  sick  or  aflJicted,  or  investigate  or  diag- 
nose or  oflfer  to  investigate  or  diagnose,  any  physical  or 
mental  ailment  or  disease,  of  any  person,  or  (3)  to  suggest, 
recommend,  prescribe  or  direct  for  the  use  of  any  person 
any  drug,  medicine,  appliance,  or  other  agency,  whether 
material  or  not  material,  for  the  use,  relief  or  palliation 
of  any  ailment  or  disease  of  the  mind  or  body,  or  the  cure 
or  relief  of  any  wound,  fracture,  or  bodily  injury  or  de- 
formity, after  having  received  or  with  the  intent  to  re- 
ceive therefore,  either  directly  or  indirectly  any  bonus,  gift 
or  compensation/* 

This  instruction  seems  to  us  to  have  been  favorable 
to  the  defendant  rather  than  otherwise,  since  it  greatly 
restricted  the  number  of  acts  which  the  jury  might  othei^ 
wise  have  found  the  defendant  committed  in  violation  of 
the  statute.  The  sub-division  complained  of  was  a  proper 
and  appropriate  one,  under  the  circumstances. 

The  appellant  objects,  further,  that  by  the  statute  in 
question  a  new,  unusual  and  false  meaning  was  given  to 

the  phrase  "practicing  medicine;"  that  he  never  en- 
2     gaged  or  offered  to  engage  in  the  practice  of  medicine, 

that  on  the  contrary  the  evidence  showed  him  to  be  a 
practitioner  of  a  system  of  driigless  healing,  and  that  the 
legislature  could  not  so  extend  the  meaning  of  said  words 
"practice  of  medicine"  as  to  cover  and  include  methods  of 
healing  diametrically  opposed  to  the  practice  of  medicine 
as  theretofore  commonly  understood  and  defined,  and  he 
cites  in  support  of  his  contention,  State  of  Xorth  Carolina 
V.  Biggs,  133  N.  C.  720,  in  which  that  doctrine  is  strongly 
set  forth  and  adopted  as  the  opinion  of  the  court.  But  it 
seems  to  us  that  the  opinion  makes  the  question  one  of 
form  rather  than  substance,  whereas,  it  is  the  thins:  pro- 
hibited, and  not  the  words  bv  which  it  is  desoribefi  that  is 
alone  important.  It  would  perhaps  have  been  possible  for 
the  legislature  to  choose  a  better  phrase  under  which  to 
group  healing  methods  of  all  kinds,  although  the  use  of 
the  expression  "practicing  medicine"  to  mean  the  art  of 
healing  is  by  no  means  new,  but  rather  a  return  to  the 
original  meaning  of  the  word  medical. 

But  whatever  may  be  thought  of  the  terms  in  which 
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the  prohibition  of  the  statute  is  expressed,  there  can  be  no 
doubt  of  their  meaning,  -and  the  appellant  was  clearly  for- 
bidden to  do  that  which  the  evidence  shows,  and  he  does 
not  deny,  that  he  did,  without  a  license  from  the  board 
of  health  provided  for  by  the  statute.  That  it  is  not 
claimed,  he  had,  and,  if  the, statute  is  valid,  he  is  liable 
to  the  penalty  imposed  by  it. 

The  appellant,  however,  contends  that  the  statute  is 
invalid;  first,  if  we  correctly  understand  the  brief  submit- 
ted in  his  behalf,  because  certain  acts  are  made  punish- 
able if  done  for  fee  or  reward,  which  otherwise  are  not 
prohibited,  and  generally  because  it  is  contrary  to  the  14th 
amendment  of  the  constitution  of  the  United  States  which 
forbids  class  legislation.  It  should  be  noted  at  the  outset 
that  the  statute  does  not  forbid  the  use  of  methods  which 
the  appellant  says  he  follows  for  the  cure  of  disease  or  any 
other  methods  whatever ;  but  only  requires  that  those  who 
prescribe  or  make  use  of  them  in  the  practice  of  medicine 
as  defined  by  the  statute,  shall  have  qualified  themselves 
for  such  practice  and  received  a  license  as  evidence  of  such 
qualification. 

That  the  practice  of  the  art  of  healing  in  whatever 
form  and  under  whatever  name  it  may  be  followed,  is 
subject  to  regulation  by  legislative  enactment,  under  the 
police  power  of  the  state,  is  not  questioned  by  the  appel- 
lant, and,  indeed,  the  principle  is  so  well  established  tiiat 
it  is  no  longer  open  to  question.  If  there  were  no  such 
rights  and  regulations  it  would  be  necessary  to  create  it 
for  the  protection  of  the  public  against  those  who  take  ad- 
vantage of  the  wide  spread  ignorance  which  exists  in  re- 
lation to  the  human  organism  to  impose  their  useless  and 
often  harmful  nostrums,  and  treatments  on  those  who  are, 
or  may  be  led  to  believe  they  are  in  some  wav  diseased. 
In  Bent  v.  West  Virginia,  132  F.  S.  114,  Field,  J.,  says: 

"Few  professions  require  more  careful  preparation 
bv  one  who  seeks  to  enter  it  than  that  of  medicine.  It  has 
to  deal  with  all  those  subtle  and  mysterious  influences  up- 
on which  health  and  life  depend,  and  requires  not  only  a 
knowledge  of  the  properties  of  vegetable  and  mineral  sub- 
stances, but  of  the  human  body  in  all  its  complicated 
parts  and  their  relation  to  each  other  as  well  as  their  in- 
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fluence  upon  the  mind.  Every  one  may  have  occasion  to 
consult  him,  (the  physician).  But  comparatively  few  can 
judge  of  the  qualifications  of  learning  and  skill  which  he 
possesses.  Reliance  must  he  placed  upon  the  assurance 
given  hy  his  license,  issued  hy  an  authority  competent  to 
judge  in  that  respect,  that  he  possesses  the  requisite  quali- 
fications.^' State  ex  rel.  Burrough  v.  Webster,  et  al.,  150 
Ind.  607. 

It  is  equally  certain  that  the  right  to  regulate  should 
be  exercised  only  in  the  public  interest  and  not  to  create 
monopolies,  or  otherwise  to  violate  those  fundamental 
rights  which  are  secured  to  all  citizens. 

Have  the  rights  of  the  appellant  been  thus  infringed 
by  the  statute  in  question  ? 

That  certain  acts  should  be  made  punishable  if  done 
for  ^ain  which  are  not  prohibited  If  done  without  bad 
motive,  seems  to  us  to  be  a  matter  properly  within  the 
discretion  of  the  legislature.  It  may  reasonably  have  been 
assumed  that  the  public  needed  no  protection  against 
charitable  or  friend  Iv  ministrations  in  which  the  elements 
of  good  faith  and  sincerity  of  belief  in  the  remedies  pre- 
scribed would  naturally  be  present,  and  in  which  greed 
could  have  no  place. 

The  appellant  further  contends  that  by  the  statute 
in  question  a  favored  class  is  created,  and  that  he  is  pre- 
vented from  following  his  calling  and  is  deprived  of 
3  a  valuable  right  without  process  of  law.  This  he  says 
is  accomplished  by  requiring  him  to  obtain  a  license, 
as  a  prerequisite  to  the  exercise  of  his  art,  from  a  board 
composed  exclusively  of  doctors  of  medicine,  whereas  he 
uses  no  medicine  and  is  in  fact  a  disbeliever  in  and  op- 
posed to  the  practice  of  medicine  as  commonly  understood. 
It  is  true  that  the  statute  commits  the  licensing  power  to 
a  board  composed  of  physicians  who  shall  be  graduates  of 
some  medical  school  in  good  standing,  but  the  inclusion 
under  the  term  "practice  of  medicine"  of  what  it  is  made 
to  cover  by  the  statute  might  reasonably  be  construed  to 
extend  the  meaning  of  the  words  used  to  describe  the 
members  of  the  board,  in  like  manner.  Whether  that  view 
be  taken  or  not,  it  is  certain  that  the  board  provided  for 
could  be  held  by  the  courts  to  the  exercise  of  its  powers  in 
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a  reasonable  and  just  manner  and  would  have  no  ri^ht  to 
refuse  to  issue  a  license  to  any  one  merely  because  of  his 
being  a  practitioner  of  some  school  of  healing  different 
from  that  to  which  the  members  of  the  board  belong. 

The  appellant  claims,  also,  that  the  educational  quali- 
fications imposed  by  the  statute  are  not  adapted  to  or  re- 
quired in  the  simple  method  of  healing  which  he  follows 
and  that  they  amount  to  a  prohibition  of  his  constitutional 
right  to  follow  his  calling.  In  an  able  and  exhaustive 
opinion  on  the  construction  of  a  statute  differing  in  no 
essential  feature  from  the  one  under  consideration,  Gillett. 
J.,  says,  in  Parks  v.  State,  159  Ind.  211 ;  59  L.  R.  A.  190: 
'^e  think  the  legislature  is  the  appropriate  tribunal  to 
determine  the  degree  of  learning  that  those  who  gain  a 
livelihood  by  seeking  to  relieve  the  bodily  ailments  of 
others  should  posess,"  and  in  Dent.  v.  West  Virginia,  supra, 
it  is  said :  "The  nature  and  extent  of  the  qualifications  re- 
quired must  depend  primarily  upon  the  judgment  of  the 
state  as  to  their  necessity.  If  they  are  appropriate  to  the 
calling  or  profession  and  attainable  bv  rea^^onable  study 
or  application,  no  objection  to  their  validity  can  be  raised 
because  of  their  stringency  or  difficulty.  It  is  only  when 
they  have  no  relation  to  such  calling  or  profession,  or  are 
unattainable  by  such  reasonable  study  and  application, 
that  they  can  operate  to  deprive  one  of  his  right  to  pursue 
a  lawful  vocation.^' 

It  is  true  that  "no  impediment  should  be  interposed 
to  the  pursuits  of  any  one  except  as  applied  to  the  same 
pursuits  bv  others  under  like  circumstances/'  Barbier  v. 
Connely,  113  IT.  S.  27.  But  the  requirements  are  the 
same  for  all  who  purpose  to  engage  in  the  practice  of  medi- 
cine as  defined  by  the  statute  in  question,  and  therefore 
not  open  to  the  objection  that  any  particular  class  is  un- 
duly favored. 

'  William   J.  Mills,  C.  J.,  Frank  W.  Parker,   A.  J., 
John  B.  McPie,  A.  J.,  concur. 

Mann,  A.  J.,  dissents. 

Pope,  A.  J.,  having  heard  the  case  below  did  not  par- 
ticipate in  this  decision. 

MAN""N",  J.,  (Dissenting). — ^I  cannot  concur  in  the 
opinion  of  the  learned  judges  constituting  a  majority  of 
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this  court  for  reasons  which  I  will  attempt  to  briefly  out- 
line. 

I  heartily  concur  in  all  that  has  been  said  by  the 
court  with  reference  to  the  necessity  and  advisability  of 
stringent  laws  regulating  the  practice  of  medicine,  but 
contend  that  such  laws  must  have  for  their  primary  object, 
the  protection  of  the  people  against  the  serious  consequen- 
ces resulting  from  the  ignorant  and  incompetent  adminis- 
tiation  of  dangerous  and  poisonous  drugs  and  nostrums, 
or  the  unskillful  use  of  surgical  instruments  by  those  not 
sufSciently  learned  in  the  sciences  of  surgery  and  anatomy, 
if  such  laws  propose  to  regulate  and  fix  the  qualifications 
of  the  practice  of  medicine. 

The  term  "practice  of  medicine'^  has  a  well  defined 
and  well  understood  meaning,  and  no  person  of  ordinary' 
intelligence  is  ignorant  of  it  in  the  common  acceptation 
of  the  term.  The  legislature  which  passed  the  act  in  quea- 
tion  (Chap.  40,  Session  Laws,  1903)  itself  recognized  the 
term  in  its  ordinary  sense  for  Section  1  of  the  Act  pro- 
vides that  the  board  of  health  shall  consist  of  seven  re- 
putable physicians  of  known  ability,  who  are  graduates 
of  medical  schools  of  good  standing,  etc.,  and  Sec.  3,  after 
providing  that  said  board  of  health  upon  the  proper  show- 
ing made,  may  license  any  reputable  person  who  u  a  grad- 
uate of  a  medical  college  in  good  standing,  to  practice 
medicine,. surgery  and  obstetrics,  proceeds  to  define  a  medi- 
cal school  in  good  standing  as  one  of  ten  years'  continuous 
existence  which  now  requires  a  high  school  certificate  as 
its  equivalent  for  admission  to  it,  and  one  which  now  or 
hereafter  requires  an  attendance  on,  and  erives,  four  full 
courses  in  four  separate  years,  and  one  which  has  ample 
clinical  facilities  such  as  are  furnished  in  large  cities,  thus 
showing  that  the  lefi:islature  had  in  mind  the  regulation 
of  that  branch  of  the  art  of  healing,  represented  by  the 
several  schools  of  medicine  and  by  physicians  as  they  are 
generally  known  and  understood  by  the  public.  As  a  fur- 
ther evidence  that  the  whole  field  of  healing  was  not  in- 
tended by  the  act,  I  would  call  attention  to  the  fact  that 
the  same  legislature,  six  days  after  the  adoption  of  Chap. 
40,  passed  Chap.  90,  (Scission  Laws,  1903),  authorizing 
the  practice  of  osteopathy  in  the  Territory,  and  such  act 
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does  not  require  the  osteopath  to  receive  a  certificate  from 
the  board  of  health,  or  require  him  to  be  a  graduate  of 
any  "medical  school  in  good  standing/^  but  only  requires 
him  to  produce  a  diploma  from  a  recognized  school  of  os- 
teopathy. 

The  only  objectional  feature  of  Chap.  40,  Session 
Laws,  1903,  is  Sec.  6,  of  said  Act,  which  attempts  to 
place  upon  the  term  "practice  of  medicine/^  an  arbitrary 
meaning,  contrary  to  its  natural  and  ordinary  significance 
and  thereby  to  change  the  evident  object  of  a  salutary 
law,  from  the  purpose  of  protecting  the  public,  to  a  vicious 
and  outrageous  attempt  to  oppress  and  abridge  the  con- 
stitutional rights  of  certain  ^^ealers^'  who  are  opposed 
to  the  use  of  drugs  and  surgical  instruments,  and  of  the 
people  to  employ  such  healers. 

Sec.  6  reads  as  follows: 

"Sec.  6.  For  the  purpose  of  this  act  the  words  'prac- 
tice of  medicine'  shall  mean  to  open  an  office  for  such 
purpose  or  to  announce  to  the  public  or  to  any  individual 
in  any  way,  a  desire  or  willingness  or  readiness  to  treat 
the  sick  or  afflicted,  or  investigate  or  diagnose,  or  offer  to 
investigate  or  diagnose,  any  physical  or  mental  ailment 
or  disease  of  any  person  or  to  suggest,  recommend,  pre- 
scribe or  direct,  for  the  use  of  any  person,  any  drug,  medi- 
cine, appliance  or  other  agency,  whether  material  or  not 
material,  for  the  cure,  relief  or  palliation  of  any  ailment 
or  disease  of  the  mind  or  body,  or  for  the  cure  or  relief, 
of  any  wound,  fracture  or  bodily  injury  or  deformity,  after 
having  received,  or  with  the  intent  of  receiving  therefor 
either  directly  or  indirectly,  any  bonus,  gift  or  compensa- 
tion. 

Provided  that  nothing  in  this  Act  shall  be  construed 
to  prohibit  gratuitous  services  in  cases  of  emergency,  or 
the  domestic  administration  of  family  remedies,  or  women 
from  practicing  midwifery,  and  this  Act  shall  not  apply 
to  suTgeons  of  the  United  States  in  the  discharge  of  their 

official  duties.'' 

Bouvier  defines  the  practice  of  medicine  as  follows: 
"The  practice  of  medicine  includes  the  application  and  use 
of  medicines  and  drugs  for  the  purpose  of  curing,  miti- 
gating or  alleviating  bodily  diseases,  while  the  practice  of 
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surgery  is  limited  to  mamial  operations  usually  performed 
by  surgical  instruments  or  appliances/^  2nd  Bouvier,  394, 
citing  24  Hunter,  32. 

A  physician  is  defined  as  "a  person  who  has  received 
the  degree  of  Doctor  of  Medicine  from  an  incorporated  in- 
stitution,'^ ^nd.  Bouvier,  669,  and  these  definitions  are 
the  generaly  accepted  meaning  of  the  terms,  and  the  prac- 
tice of  medicine  as  so  understood,  was  unquestionably  a 
proper  subject  of  regulation  by  the  Legislature,  and  would 
no  doubt  be  recognized  by  the  courts,  and  Chap.  40,  Ses- 
sion Laws,  1903,  duly  enforced  without  Sec.  6  of  said  Act. 

The  Supreme  court  of  the  United  States  in  Lowton 
V.  Steele,  152  U.  S.,  137,  discussing  the  police  power  of 
a  state  speaking  through  Mr.  Justice  Brown  says:  *'To 
justify  a  state  in  thus  interposing  its  authority  in  behalf 
of  the  public,  it  must  appear,  first,  that  the  interests  of  the 
public  generally,  as  distin^iished  from  those  of  a  particu- 
lar class,  require  such  interference;  and  second,  that  the 
means  are  reasonably  necessary  for  the  accomplishment  of 
the  purpose  and  not  unduly  oppressive  upon  individuals. 
The  Legislature  may  not,  under  the  guise  of  protecting 
the  public  interests,  arbitrarily  interfere  with  private  busi- 
ness, or  impose  unusual  and  unnecessary  restrictions  upon 
lawful  occupations.  In  other  words,  its  determination  as 
to  what  is  a  proper  exercise  of  its  police  powers  is  not  final 
or  conclusive,  but  is  subject  to  the  supervision  of  the 
courts,''  and  further,  at  page  138,  after  citing  several  cases, 
continues:  "In  all  these  cases  the  acts  were  held  to  be  in- 
valid as  involving  unnecessary  invasion  of  the  rights  of 
others,  and  a  practical  inhibition  of  certain  occupations, 
harmless  in  themselves,  and  which  might  be  carried  on 
without  detriment  to  the  public  interests." 

The  case  of  State  v.  Bigers,  133  T^.  C,  729,  64  L.  R.  A., 
145  was  a  case  almost  exactly  like  the  case  at  bar,  where 
a  healer  whose  methods  were  similar  to  the  appellants, 
was  convicted  of  practicing  medicine  imder  a  North  Caro- 
lina statute,  attempting  to  define  the  practice  of  medicine 
so  as  to  cover  every  method  of  treatment  of  the  sick  and 
afflicted,  and  the  Supreme  Court  of  that  state  in  reversing 
the  lower  court  and  declaring  the  law  unconstitutional, 
says: 
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"The  public  have  a  right  to  know  that  those  holding 
themselves  out  as  members  of  that  ancient  and  honorable 
profession  (doctors  of  medicine)  are  competent,  and  duly 
licensed  as  snch.  The  Legislature  can  exert  its  police  pow- 
er to  that  end,  because  it  is  a  profession  whose  practice 
requires  the  highest  learning  and  skill,  but  there  are  meth- 
ods of  treatment  which  do  not  require  much  skill  and  learn- 
ing if  any.  Patients  have  a  right  to  use  such  methods  if 
they  wish,  and  the  attempt  to  require  an  examination  of 
the  character  above  cited  for  the  application  of  such  treat- 
ment is  not  warranted  by  any  legitimate  exercise  of  the 
police  power."    State  v.  Biggs,  64  L.  R.  A.  145. 

The  same  court  in  another  case,  passing  upon  the 
question  whether  osteopathy  was  the  practice  of  medicine 
and  surgery  under  the  same  statute,  says:  "Certainly  a 
statute  requiring  examination  and  license,  before  beginning 
the  practice  of  medicine  and  surgery,  neither  regulates  nor 
forbids,  anv  mode  of  treatment  which  absolutelv  excludes 
medicines  and  surgery  from  its  pathology."  See  also. 
State  V.  McKnight,  59  L.  R.  A.,  187 ;  Smith  v.  Lane,  24 
Hun.  632 ;  State  v.  Liffring,  61  Oh.  St.  36, 46  L.  R.  A.  334 ; 
Nelson  v.  St.  Bd.  of  Health,  57  S.  W.  501.  The  learned 
judge  who  wrote  the  majority  opinion  in  this  case,  says: 
"It  should  be  noted  at  the  outset  that  the  statute  does  not 
forbid  the  use  of  the  methods  which  the  appellant 
followed  for  the  cure  of  the  disease,  or  any  other  methods 
whatever,  but  only  requires  that  those  who  prescribe,  or 
made  use  of  them  in  the  practice  of  medicine  as  defined 
by  the  statute  shall  have  qualified  themselves  for  such 
practice  and  received  a  license  because  of  such  qualifica- 
tion.'^ 

But  I  contend  that  the  statute  allows  no  one  but  a 
regular  doctor  of  medicine  to  use  any  method  of  healing, 
if  any  charge  is  made  therefore. 

The  appellant,  as  shown  by  the  record,  was  what  is 
known  as  a  magnetic  healer  and  his  method  of  treatment 
was  confined  solely  to  the  kneading  and  manipulation  of 
the  muscles  and  rubbing  of  the  body  with  his  hands.  He 
eschewed  medicine  and  surgers"  and  was  avowedly  opposed 
to  the  administration  of  drugs.  There  is  nothing  to  show 
that  his  methods  could  possible  injure  the  public  and  no 
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one  could  be  mialead  for  he  advertiBed  as  a  ^^drugless  doc- 
tor/' 

Why  shoxdd  one  who  administers  no  medicines  of  any 
kind,  be  compelled  to  take  a  four  years*  course  in  a  "medi- 
cal college  in  good  standing/*  and  be  examined  in  materia 
medica,  etc.,  by  seven  reputable  physicians,  when  it  is  not 
shown  that  anything  taught  in  a  medical  school  is  required 
in  the  practice  of  his  method?  As  well  say  that  no  man 
may  practice  law  without  a  certificate  that  he  is  a  compe- 
tent civil  engineer,  and  that  none  may  preach  the  (Jospel 
except  they  are  proficient  in  the  science  of  botany.  If 
any  special  qualifications  are  necessary  to  a  "magnetic 
healer,**  no  doubt  the  Legislature  may,  if  it  appeared  that 
the  public  may  be  in  danger  of  those  not  so  qualified,  reg- 
ulate the  practice  by  requiring  an  examination  and  a  li- 
cense issued  by  a  board  composed  of  magnetic  healers, 
qualified  to  judge  of  such  qualifications,  as  are  necessary, 
but  certainly  it  cannot  impose  upon  such  a  practitioner 
an  imnecessary  waste  of  time  and  money,  to  acquire  a 
knowledge  that  is  of  no  use  in  such  profession  or  calling 

It  is  a  matter  of  common  knowledge  that  new  meth- 
ods of  treatment  have  arisen  in  late  years,  contrary  to  the 
teachings  of  the  ancient  and. honorable  schools  of  medi- 
cine and  surgery.  Among  those  are  osteopathy,  magnetic 
healing  and  the  like,  where  no  drugs  are  administered 
and  no  surgical  operations  performed.  The  merits  and 
efficacy  of  such  remedies  are  matters  of  opinion,  many 
people  believe  in  such  methods  and  in  my  judgment,  have 
a  right  to  resort  to  them  if  they  wish,  and  those  using 
them,  have  a  right  to  do  so,  subject  only  to  the  the  right 
of  the  Legislature  to  place  upon  them  such  restrictions 
as  will  insure  the  public  against  harm  in  their  adminis- 
tration. The  Legislature  has  no  right  to  confine  such 
person  to  the  physician's  prescription,  or  the  surgeon's 
knife. 

Sec.  6  of  said  Chapter  40  is  an  attempt  to  restrict 
all  persons  to  the  one  method  of  healing  to  the  exclusion 
of  every  other,  the  test  of  the  things  which  are  to  consti- 
tute the  practice  of  medicine  is  the  receiving  or  expectance 
of  a  fee.     It  obviously  is  intended  for  the  protection  of 
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the  doctor  and  not  of  the  public  and  is,  therefore,  uncon- 
stitutional and  void. 

Why,  may  I  ask,  are  certain'  acts  defined  as  the  prac- 
tice of  medicine,  where  a  fee  is  asked,  when  the  same 
acts  are  otherwise  when  done  gratuitously?  Is  not  one 
who  administers  medicine  and  holds  out  to  the  public 
as  a  doctor  of  medicine,  a  practitioner  of  medicine,  regard- 
less of  whether  he  expects  or  receives  a  fee  or  not?  I  can- 
not understand  where  the  protection  of  the  public  comes 
in,  in  this  case,  or  where  any  protection  is  needed.  I  do 
not  think  that  several  known  and  recognized  methods  of 
healing,  radically  different  in  their  theories  and  practice, 
can  be  thrown  by  the  Legislature  into  a  common  class, 
and  all  practitioners  compelled  to  submit  to  a  certain 
qualification  that  would  only  fit  the  applicant  for  one  of 
such  methods  and  that  a  method  which  he  repudiates  as 
entirely  wrong,  especially  where  it  does  not  appear  that 
any  special  knowledge  is  necessary  for  the  application  of 
the  method,  which  he  desires  to  practice. 


[No.  1047,  January  25,  1905.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v.  FRANK 

RIVELL,  Appellant. 

Appeal  from  the  district  court  of  San  Juan  county, 
before  John  R.  McFie,  Associate  Justice.     AflBrmed. 

Granville  Pendleton  and  A.  B.  Renehan,  for  ap- 
pellant. 

George  W.  Prichard,  Solicitor  General,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER,  J. — Appellant  was  tried  and  convicted 
of  an  assault  with  intent  to  commit  rape.  Not  a  single 
exception  was  saved  in  the  court  below.  We  have,  how- 
ever, examined  the  record,  and  find  the  evidence  suffi- 
cient to  support  the  verdict,  and  the  instructions  are  free 
fiom  error  of  which  the  appellant  can  complain. 

The  judgment  of  the  lower  court  will  be  affirmed, 
and  it  is  so  ordered. 
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William  J.  Mills,  C.  J.,  Wm.  H.  Pope,  A.  J.,  Ed- 
ward. A.  Mann,  A.  J.,  and  Ira  A.  Abbott,  A.  J.,  concur. 

McFie,  J.,  having  tried  the  case  below  did  not  parti- 
cipate in  this  decision. 


[No.  1067,  February  25,  1905.] 


BREMEN  MINING  AND  MILLING  COMPANY,  Ap- 
pellant, V.  MBS.  D.  A.  BREMEN,  et  al..  Appellees. 

SYLLABUS. 

1.  Where,  after  the  sustaining  of  a  demurrer  to  a  plead- 
ing, the  pleader  elects  to  amend,  he  waives  the  right  to  al- 
lege error  on  the  ruling. 

[E3^.  Note. — ^For  cases  in  point,  see  vol.  39,  Cent.  Dig. 
Pleading,  Sees.  1401,  1402.] 

2.  Comp.  Law6  1897,  Sec.  3938,  giving  a  right  of  redemp- 
tion after  foreclosure  of  a  deed  of  trust,  confers  no  such 
right  as  to  a  deed  of  trust  executed  before  the  statute  took 
effect. 

[Ed.  Note. — For  cases  in  point,  see  Vol.  10,  Cent.  Dig. 
Constitutional  Law,  Sec.  501;  Vol.  ^6,  Cent.  Dig.  Mortgages, 
Sec.  1693%.] 

3.  Comp.  Laws  1897,  Sec.  2685,  subd.  81,  provides  that 
any  pleading  may  be  once  amended  of  course  at  any  time 
before  expiration  of  the  period  for  answering,  and  sub-di- 
vision 33  provides  that  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action  arising  out  of  the  same  trans- 
action connected  with  the  same  subject-matter.  After  fore- 
closure of  a  deed  of  trust  the  grantor  filed  a  bill  praying 
for  redemption  on  payment  of  the  amount  bid  and  interest, 
and  before  anwser  an  amended  bill  was  filed  setting  up  facts 
showing  limitations,  and  praying  for  a  cancellation  of  the 
tru^tee'fi  deed  and,  the  quieting  of  plaintiff's  title.  Held, 
that  the  amendment  should  have  been  permitted. 

Appeal  from  the  district  court  of  Grant  county,  1)0- 
fore  Frank  W.  Parker.  Associate  Justice.     Affirmed. 


112  SUPREME  COURT  OP  NEW   MEXICO, 


Bremen  Mining  Co.  v.  Bremen. 


A.  H.  Harllee  and  W.  H.  and  Davis  Biggs^  for  ap- 
pellants. 

It  is  coifLpetent  for  the  states  to  change  the  form  of 
the  remedy,  or  to  modify  it  as  they  may  see  fit,  provided 
no  substantial  right  secured  by  the  contract  is  thereby  im- 
paired. 

United  States  v.  Quincy,  4  Wall.  535; 
Cairo  &  Fulton  B.  I.  Co.  v.  Hecht,  95  IT.  S. 
188;  Sturges  v.  Crowninshield,  4  Wheat, 
122;  Terry  v.  Anderson,  95  U.  S. 
628;  Tennessee  v.  Sneed,  96;  U.  S. 
69;  Bronson  v.  Kinzie,  1  How.  311;  Von 
Hoffman  v.  Quincy;  4  Wall.  535;  Bruce  v. 
Schuyler,  9  111.  221;  Huntzinger  v.  Brock, 
3  Grant,  Cas.  245;  Evans  v.  Montgomery,  4 
Watts.  &  S.  218;  Read  v.  Bk.  23  Me:  318; 
Walker  v.  Whitehead,  16  Wall.  314;  Carolina 
V.  Gaillard,  101  U.  S.  433 ;  McGahey  v.  Vir- 
ginia, 135  U.  S.  662 ;  Van  Rennselear  v.  Sny- 
der, 13  N.  Y,  299 ;  Conkey  v.  Hart,  14  N".  Y. 
22;  Bamett  v.  Beverly,  163  U.  S.  118;  Sei- 
bert  V.  U.  S.  122  U.  S.  284 ;  Black  on  Constitu- 
tional Prohibitions,  p.  166;  Edwards  v.  Kealr- 
zey,  96  U.  S.  595 ;  Louisiana  v.  Xew  Orleans, 
103  U.  S.  714;  Antoni  v.  Greenlow,  107  U. 
S.  766. 
Cases  under  State  Statutes : 

HoUoway  v.  Sherman,  12  Iowa  282;  Van 
Baumback  v.  Bode,  9  Wisconsin  559;  Chad- 
wick  V.  Moore,  8  Watts.  &  S.  (Pennsylvania) 
49;  Morse  v.  Gould,  1  Kerman  (11  N.  Y.) 
281 ;  Famsworth  et  al.  v.  Vance,  2  Cold.  (Ten- 
nessee) 108;  Walden  et  al.  v.  Bodley  et  al., 
14  Peters  155;  Coddington  v.  Mott,  14  N".  J. 
Eq.,  430;  Mayor  v.  Drv%  2  Sim.  &  St.  113; 
Dodd  V.  Astor,  2  Barb.  Ch.  395;  Meads  v. 
Hartley,  4  Mackey,  391 ;  Papin  v.  Goodrich, 
103  III.  86 ;  Ency.  PI.  &  Pr.  pp.  552-554-551  : 
Schwab  Clothing  Company  v.  The  St.  Louis, 
Iron  Mountain  and  Southern  Ry.  Co.,  71  Mo. 
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App's.   241;   Daley  v.     Gates,   65   Vt.    59!^; 
Union  Pac.  By.  Co.  v.  Wyler,  158  TT.  S.  877. 

S.  M.  AsHENFELTEE  and  Percy  Wilson,  for  appel- 
lees. 

It  is  a  well  recognized  rule  of  statutory  construction 
that  an  act  will  not  be  construed  to  operate  retroactively 
unless  it  clearly  shows  upon  its  face  an  intention  that  it 
should  have  such  efiFect. 

Cooley    on     Constitutional     Limitations, 

(6th  Ed.)  p.  455. 

The  territorial  Legislature  has  no  power  to  pass  a 

law  impairing  the  obligation  of  a  contract,  or  at  once, 

without  notice  to  destroy  all  remedy  upon  it,  which  is 

in  fact  the  same  thing. 

Martin  v.  Shark,  1  Kas.  117. 
A  vested  right  of  action  is  property  in  the  same 
sense  in  which  tangible  claims  are  property,  and  is  equally 
protected  against  arbitrary  interference.  Where  it  springs 
from  contract  or  from  principles  of  common  law  it  is  not 
competent  for  the  Legislature  to  take  it  away. 

Willis  V.  Jelineck,  27  Minn.  18*^;  (ySrien 

V.  Kreng,  36  Minn.  140;  Dingley  v.  Paxton, 

60  Miss.  1038;  Moodey  v.  Haskins,  64  Miss. 

648;   Slandenmire  v.   Brown,  48    Ala.    699; 

Eailroad  v.  Elliott,  63  N.  H.  387. 

As  to  the  applicability  of  the  fifth  &nd  fourteenth 

amendments  to  the  constitution  of  the  XJnited  States  to 

the  territories,  see 

Graves   v.    ITorthem   Pac.   R.   R.    Co.    5 
Mont.    556;    Chawvin   v.    Valiton,     8    Mont. 
451 ;  Beelenberg  v.  Montana  TTnion  Ry.  Co., 
8  Montana  271 ;  Caterie  v.  Union  Pac.  R.  R. 
Co.,  2  Idaho,  540:  Jensen  v.  Union  Pac.  R. 
R.  Co.,  6  Utah  253. 
At  common  law  an  amendment  of  a  declaration  which 
set  up  a  new  and  different  cause  of  action  was  not  allow- 
able. 

Shields  v.  Barrow,  17  How.  130. 
And  in  Missouri  the  same  rule  has  been  adopted. 

Lottman  v.  Bamett,  62  Mo.  159;  Lump- 
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km  V.  Collier,  69  Mo.  170;  Scovill  v.  Glasner, 
79  Mo.  449 ;  Mitchell  v.  Mo.  Pac.  Ry.  Co.,  82 
Mo.  106;  Minter  v.  Hannibal,  etc.  E.  Co.,  82 
Mo.  128;  Holt  Co.  v.  Cannon,  114  Mo.  514. 
See  also: 

Union  Pac.  Ry.  Co.  v.  Wyler,  158  U.  S. 
285;  Hnrst  t.  Detroit  City  r!  Co.,  48  Mich. 
639 ;  Holliday  y.  Jackson,  21  Mo.  App.  660. 

STATEMENT  OF  FACTS. 

On  the  6th  day  of  December,  1886,  the  complainant 
company,  a  New  Mexico  corporation,  executed  its  deed  of 
trust,  whereby  it  conveyed  to  one  Edmund  T.  Allen  as 
trustee  for  the  benefit  and  better  securing  of  one  Martin 
W.  Bremen,  the  holder  of  one  of  a  series  of  two  hundred 
and  forty  bonds  issued  by  the  company,  the  following 
named  mines  and  mining  claims:  "Backbone,"  "Chlo- 
ride," 'Victoria,"  "Baltic,"  "Wagner,"  "Santiago," 
"Chewawa,"  "Batopilas,"  "San  Vicente,"  "Bremen,"  and 
"Seventy  Six,"  also  the  Tennessee  Mill  Site,  all  of  which 
mines  and  the  mill  site  are  fully  described  in  the  deed  of 
trust,  and  also  a  large  amount  of  personal  property  there- 
in enumerated.  The  following  trust  and  covenants  are 
expressed  in  the  trust  deed: 

"But,  upon  trust,  nevertheless,  for  the  benefit  and  bet- 
ter security  of  said  Martin  W.  Bremen,  to  whom  said  bonds 
have  been  delivered,  and  of  the  persons,  respectively,  who 
shall  or  may,  from  time  to  time,  be  or  become  the  holders 
of  said  bonds,  or  any  of  them,  and  with  the  powers  and 
duties  on  the  part  of  said  trustee  in  his  behalf  and  sub- 
ject always  to  the  conditions  and  covenant*?  rospwtively 
hereinafter  set  forth,  that  is  to  say: 

"The  said  mining  company  covenants  with  said  trustee, 
his  heirs,  successor  or  successors  and  assigns  that  the 
principal  of,  and  interest  coupons  on  each  of  said  bonds 
shall  be  paid  when  due  respectively,  according  to  the 
tenor  thereof  to  the  lesral  holder  of  the  same,  and  it  is 
further  mutually  agreed  that  upon  the  juds^nent  or  surren- 
der of  the  same,  and  cancellation  of  all  of  said  bonds  and 
coupons,  the  trust  hereby  creat^^d  shall  cease,  and  said  trus- 
tee, or  his  successor  in  said  trust,  shall  execute  a  proper  deed 
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or  deeds  of  release  therefrom  of  the  property  hereinbefore 
described,  provided  that  if  at  the  maturity  of  said  bonds 
all  of  them  be  not  presented  for  payment,  and  payment 
thereof  accepted^  then  upon  the  deposit  by  or  for  the  ac- 
count of  said  mining  company,  or  assigns,  with  said  trus- 
tee or  his  successors  in  said  trust,  of  an  amoimt  of  money 
sufficient  to  pay  and  discharge  all  of  said  bonds  and  cou- 
pons still  outstanding,  then  said  trustee  or  his  successor 
shall  upon  demand  by  said  mining  company,  or  assigns, 
release  said  lands  and  property  from  the  lien  of  this  mort- 
gage deed  by  proper  conveyance  which  shall  be  effectual 
therefor. 

AND  THIS  IN'DENTUEE  FURTHER  WITNESS- 
ETH :  That  pending  this  trust  and  until  sale  or  foreclo- 
sure upon  default  in  payment  of  the  principal  of  any  of 
said  bonds  outstanding,  or  of  any  interest  due  and  payable 
thereon,  the  absolute  right  is  reserved  to  said  mining  com- 
pany, its  oflficers,  agents,  lessees  and  assigns,  respectively, 
to  occupy  and  possess  the  said  above  described  and  granted 
premises  and  every  part  thereof,  and  to  use  and  operate 
for  its  own  benefit,  the  buildings,  improvements,  plant 
and  machinery  thereon  and  to  dig,  mine  and  take  away 
and  dispose  of  any  ores,  minerals  and  other  products 
thereof,  for  the  benefit  and  profit  of  said  mining  companv 
without  accountability  therefor ;  •  provided  that  all  the 
personal  property  hereby  conveyed,  inclusive  of  the  live- 
stock aforesaid,  shall  be  kept  in  as  good  condition,  as  at 
this  present  time;  or  other  similar  and  equally  good  per- 
sonal property  substituted  therefor  by  said  mining  com- 
pany, to  which  personal  property  so  substituted,  the  lien 
of  this  mortgage  shall  attach.'^ 

Default  having  been  made  in  the  payment  of  all  of 
the  bonds  and  interest  provided  for  in  the  trust  deed,  upon 
the  written  request  of  the  legal  holders  of  more  than  five 
of  said  bonds,  as  provided  for,  after  having  given  thirty 
days  notice,  required,  the  trustee  sold  the  real  property 
described  in  the  trust  deed  to  Donaciana  A.  Bremen,,  who 
was  the  highest  and  best  bidder,  for  the  sum  of  five  thou- 
sand dollars,  ($5,000.00)  on  the  6th  day  of  December, 
1901,  executed  to  her  his  deed  as  such  trustee  on  the  same 
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day^  and  the  purchaser  went  into  possession  of  the  prop- 
erty purchased  by  her. 

OPINION  OP  THE  COURT. 

M'PIE,  J.— On  the  2nd  day  of  December,  1902,  the 
Bremen  Mining  and  Milling  Company  filed  its  bill  in 
equity  in  which  the  above,  among  other  facts,  were  alleged 
and  it  was  further  aleged : 

'Tlaintiff  further  states  that  the  aforesaid  property 
was  conveyed  to  said  Allen  upon  the  following  trust;  that 
is  to  say,  for  the  benefit  and  better  security  of  Martin  W. 
Bremen,  to  whom  said  bonds  were  delivered,  and  the  per- 
sons, respectively,  who  shall  or  may,  from  time  to  time, 
be  or  become  the  holders  of  said  bonds  or  anv  of  them: 
that  said  mortgage  deed  of  trust  contains  a  power  of  sale ; 
that  in  the  event  of  the  default  of  said  company  to  pay 
the  principal  of  said  bonds  or  the  interest  thereon,  the 
said  Allen,  trustee,  shall  have  the  power  to  sell  said  prop- 
erty, after  proper  advertisement,  for  the  payment  of  said 
principal  or  interest,  at  the  east  front  door  of  the  court 
house  in  the  city  of  St.  Louis,  Missouri. 

^Tlaintiflf  further  states  'that  said  property  was  sold 
at  the  east  front  door  of  the  court  house  in  the  city  of  St. 
Louis,  Missouri,  by  the  said  Edmimd  T.  Allen,  trustee, 
by  virtue  of  the  power  contained  in  said  deed  of  trust, 
and  that  said  sale  took  place  on  the  6th  day  of  December, 
1901;  that  the  defendant,  Mrs.  D.  A.  Bremen,  was  the 
only  bidder  at  said  sale,  and  that  aforesaid  propertv  was 
sold  to  her  for  the  sura  of  five  thousand  dollars,  ($5,000.00) 
the  amount  bid  by  her;  that  the  said  Edmund  T.  Allen, 
trustee,  executed  and  delivered  to  her  a  trustee's  deed 
therefor,  and  that  the  defendant,  Mrs.  D.  A.  Bremen,  is 
now  in  possession  of  said  property  under  said  deed. 

Plaintiff  further  states  upon  information  and  belief 
that  the  defendants  Jacob  Klein  and  William  L.  B.  G. 
Allen,  claim  to  own  some  right,  title  and  interest  in  said 
premises,  as  to  the  exact  nature  and  extent  of  which  plain- 
tiff is  not  advised.  Therefore,  said  defendants  Jacob 
Klein  and  William  L.  B.  G.  Allen  are  made  parties  to  this 
suit. 

Plaintiff  further  states  that  on  the  first  dav  of  De- 
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cember  nineteen  hnndred  and  two,  it  tendered  to  defend- 
ant Mrs.  D.  A.  Bremen,  the  sum  of  five  thousand  six  hnn- 
dred, ($5,600.00)  dollars,  being  the  amount  bid  by  her 
at  said  sale,  together  with  interest  at  the  rate  of  twelve 
(13)  per  cent  per  annum,  and  demanded  that  she  deliver 
possession  of  said  property  to  the  plaintiff,  and  execute 
to  it  a  proper  deed;  but  said  tender  and  demand  was  re- 
fused. Plaintiff  says  that  it  is  now  ready  and  willing  to 
deposit  said  sum  of  money  in  said  court  at  the  trial  of  this 
cause  or  when  the  same  may  be  ordered  by  said  court.*' 

The  prayer  of  the  bill  is  in  the  following  language : 

"The  premises  considered,  plaintiff  prays  that  it  be 
permitted  to  redeem  the  said  described  real  estate  and 
mining  property  together  with  the  appnrtenances  and  im- 
provements thereto  belonging,  upon  payment  to  defend- 
ant Mrs.  D.  A.  Bremen,  of  the  sum  of  five  thousand  dol- 
lars ($5,000.00)  with  twelve  (12)  per  cent  interest  there- 
on from  the  date  of  said  purchase  to-wit:  the  sixth  day 
of  December,  1901,  up  to  the  date  of  said  tender  to-wit: 
December  1st,  1902.  That  the  defendant,  Mrs.  1).  A. 
Bremen  be  required  to  deliver  up  to  this  plaintiff  the  pos- 
session of  said  premises,  and  that  it  be  decreed  by  the 
court  that  the  title  to  all  and  singular  the  said  premises 
be  vested  in  the  plaintiff,  and  that  a  deed  be  duly  executed 
under  and  in  pursuance  of  an  order  of  this  court  convey- 
ing to  this  plaintiff  all  and  singular  the  said  premises  to- 
gether with  the  improvements  and  appurtenances ;  plaintiff 
prays  for  such  further  and  other  relief  as  to  the  court  may 
seem  meet  and  proper.'* 

On  the  seventh  day  of  February,  1903,  a  demurrer 
was  filed  on  behalf  of  the  defendant  Bremen,  denying  the 
right  of  redemption  for  the  following  reasons : 

"1.  That  the  showing  made  in  and  by  said  com- 
plaint does  not  entitle  plaintiff  to  redeem  the  property 
in  said  complaint  described,  from  the  sale  therein  set  up. 

"2r  That  at  the  time  of  the  execution  of  the  deed 
of  trust  set  up  in  said  complaint  there  was  no  right  of  re- 
demption from  sale  thereunder. 

"3.  That  the  statute  of  New  Mexico  allowing  re- 
demption from  sales  under  mortgages  and  deeds  of  trusts 
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is  not  applicable  to  the  deed  of  trust  or  to  the  sale  there- 
under set  up  in  said  complaint. 

**4.  That  the  statute  of  New  Mexico,  Chapter  fifty- 
one,  (61),  Session  Laws  1888,  cannot  constitutionally 
apply  to  the  sale  set  up  in  said  complainf 

On  the  7th  day  of  September,  1903,  the  demurrer 
was  sustained  by  the  court  and  leave  was  given  the  plain- 
tiff to  amend  the  complaint  within  twenty  days  from  the 
date  of  the  order  sustaining  the  demurrer.  On  the  5th 
day  of  October,  1903,  the  plaintiff  filed  an  amended  com- 
plaint. 

The  first  error  assigned,  is,  the  sustaining  of  the  de- 
murrer to  the  original  complaint.     In  the  order  sustain- 
ing the  demurrer  leave  was  given  to  amend  the  com- 
1     plaint.     The  plaintiff  elected  to  take  the  benefit  of 

this  leave  and  file  its  amended  complaint  under  it. 
Under  the  circumstances  of  this  case,  this  would  seem 
to  be  an  abandonment  of  the  original  bill  and  a  waiver 
of  any  objection  made  to  the  ruling  upon  the  demurrer. 

In  the  case  Cleland,  Jr.,  v.  Lewis  Hostetter,  et  nx., 
decided  at  the  present  term  of  this  court,  the  court,  speak- 
ing by  ifr.  Justice  Pope,  said :  *^y  filing  his  amended 
reply  in  this  form  plaintiff  would  seem  to  have  waived  his 
right  to  allege  error  in  the  ruling  on  the  demurrer  to  the 
original  reply,"  in  support  of  this  holding  are  cited :  '*Gale 
V.  Tonlumne  Co.,  14  Cal.  25;  Kennedy  v.  Anderson,  98 
Ind.  151;  Forsheimer  v.  Holley,  14  Pla.  239;  Gay  v. 
James,  11  Colo.  540;  Gay  v.  Fobs,  47  Mo.  276;  State  v. 
Simpkins,  77  Iowa  676 ;  1  A.  &  E.  Ency.  PI.  &  Pr.  pp. 
624-626,  and  cases  cited. 

This  lan^iage  of  the  court  would  seem  to  be  equally, 
applicable  to  the  present  case,  for,  in  this,  as  in  the  for- 
mer case,  the  plaintiff  had  the  option  of  standing  by 
its  pleading  and  thus  challenering  the  correctness  of  the 
court's  ruling,  for  admitting  the  insufficiency  of  the  com- 
plaint and  therefore  the  correctness  of  the  ruling,  by 
electing  to  amend.  Where  this  election  exists  and  the 
party  against  whom  the  ruling  is  made,  as  in  this  case, 
elects  to  amend  the  pleading  held  to  be  insufficient,  the 
aggrieved  party  thereby  waives  the  right  to  allege  error 
in  the  ruling  on  the  demurrer. 
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It  IB  deemed  adriflable,  however,  to  give  this  assign- 
ment perfect  consideration  on  accoimt  of  the  importance 
of  the  legal  principle  raised  by  it.  As  above  stated, 
2  this  property  was  sold  under  a  power  of  sale  con- 
tained in  the  tmst  deed,  which  deed  was  executed 
December  the  6th,  1886.  The  property  was  sold  Decem- 
ber 6th,  1901.  The  first  redemption  statute  enacted  in 
this  Territory  in  1889  became  effective  by  limitation  Feb- 
ruary 14th,  1889.  Chapter  51,  Laws  of  1889-9;  Section 
3938  Comp.  Laws,  1897,  and  is  in  the  following  language: 
"Section  3938.  No  real  property  shall  be  sold  upon 
foreclosure  of  any  mortgage,  mortgage  deed,  trust  deed, 
or  any  other  written  instrument  which  may  operate  as  a 
mortgage  under  or  by  any  order  judgment  or  decree  of 
any  court  in  this  Territory  until  ninety  days  after  the  date 
of  the  order,  judgment  or  decree,  within  which  time  the 
mortgagor,  or  any  one  for  him,  may  pay  off  the  decree 
and  discharge  the  mortgage  and  avoid  the  sale.  And  all 
real  property  which  may  be  hereafter  sold  under  any 
mortgage,  mortgage  deed,  trust  deed,  or  any  other  written 
instrument  which  may  operate  as  a  mortgage,  by  virtue 
of  a  power  of  sale  contained  in  said  mortgage,  the  mort- 
gage deed,  trust  deed  or  other  written  instrument,  or  an- 
nexed to,  or  accompanying  the  same  and  which  may  not  be 
sold  under  any  order  judgment  or  decree  of  any  court, 
may  be  redeemed  by  the  mortgagor,  or  his  assignee  or  any 
other  parties  interested  in  the  said  real  estate,  by  paving 
the  purchaser,  at  such  rate,  or  his  assignee,  the  amount 
paid  with  interest  at  the  rate  of  twelve  per  cent  per  an- 
num at  any  time  within  one  year  after  the  date  of  such 
sale.''     . 

It  is  apparent  that  this  statute  was  not  in  existence 
at  the  time  the  deed  of  trust  and  the  bonds  secured  there- 
by, were  executed  and  delivered  by  the  company.  It  does 
not  appear  from  the  record  upon  what  grounds  the  demur- 
rer was  sustained  by  the  court  below,  as  the  ruling  does 
not  appear  to  have  been  reduced  to  writing:,  but  from  the 
briefs  of  counsel,  it  seems  to  be  aereed,  that  the  court  held, 
that  the  redemption  statute  had  no  application  to  the  trust 
deed  and  bonds  in  this  case,  the  same  not  being  in  exist- 
ence at  the  time  the  contract  was  entered  into;  or  if  ap- 
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plicable,  it  was  void  as  impairing  the  obligation  of  the 
contract  under  which  the  property  was  sold.  Counsel  for 
appellant,  in  their  able  brief  deny  the  correctness  of  both 
of  these  propositions  and  review  at  considerable  length 
the  authorities  which  counsel  regard  as  supporting  their 
contention. 

In  the  case  of  Banitz  v.  Beverly,  163  U.  S.  118,  this 
question  was  before  the  court  and  was  thoroughly  consid- 
ered. The  court  reviewed  at  length  the  former  decisions 
of  that  court  upon  the  subject,  some  of  them  being  those 
cited  and  relied  upon  by  appellant,  and  as  a  conclusion 
upon  the  first  point  raised, — ^namely — that  a  redemption 
statute  governed  by  contracts  entered  into  prior  to  its 
passage  the  court  said: 

^^ithout  pursuing  the  subject  further,  we  hold  that 
a  statute  which  authorizes  the  redemption  of  properi^y 
sold  upon  foreclosure  of  a  mortgage,  where  no  right  of 
redemption  previously  existed,  or  which  extends  the  period 
of  redemption  beyond  the  time  formerly  allowed,  cannot 
constitutionally  apply  to  a  sale  under  a  mortgage  execut- 
ed before  its  passage.''  Shapleigh  v.  San  Angelo,  167  XJ. 
S.,  657;  Bronson  v.  Kinzie,  1  How.  311;  McCracken  v. 
Hayward,  2nd.  How.  608;  Howard  v.  Buggbee.  23  How. 
462 ;  Green  v.  Biddle,  8  Whett.  75. 

In  Saivert  v.  Lewis,  122,  F.  S.,  284,  the  court  de- 
clared the  settled  doctrine  of  the  cotirt  to  be,  that,  'The 
remedies  subsisting  in  a  state  when  and  where  a  contract 
is  made  and  is  to  be  performed,  is  a  part  of  its  obligation." 

Under  the  doctrine  laid  down  in  the  cases  above  cited, 
there  was  no  error  in  the  ruling  sustaining  the  demurrer 
to  the  effect  that  the  redemption  law.  relied  upon  by  the 
appellant,  was  not  applicable  to  this  case. 

From  what  has  been  said,  it  is  not  necessarv  to  con- 
sider at  length  the  question  of  whether  or  not  the  stat^ 
ute  involved  was  void  as  impairing  the  obligation  of  the 
contract.  Counsel  for  appellant  urged  that  this  statiite 
relates  wholly  to  the  remedy,  and  where  such  is  the  case 
there  can  be  no  impairment  of  the  obligation  of  the  con- 
tract. 

In  the  case  of  Barnitz  v.  Beverly,  Supra.,  and  the 
cases  above  cited,  appear  to  be  equally  clear  upon  this 
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point  also,  and  adverse  to  the  contention  of  the  appellant. 

In  the  contract  under  consideration  there  are  amonfij 
others,  the  following  provisions  as  to  the  title  to  be  con- 
veyed in  case  of  foreclosure  sale  or  sale  under  the  power 
Imder  the  trust  deed: 

"And  upon  such  sale  said  trustee  or  his  successor, 
shall  receive  the  proceeds  thereof,  and  shall  convey,  by 
deed  in  fee  simple,  to  the  purchaser  or  purchasers,  the 
property  so  sold,  discharged  of  any  trust  hereunder;  ♦  *  ♦ 
*  *  *  and  the  said  mining  company,  party  of  the  first  part, 
covenants  that  all  conveyances  in  fee  of  said  lands  and 
property  above  described,  which  shall  be  made  by  such 
trustee  or  his  successor,  in  pursuance  and  due  execution 
of  the  power  of  sale  herein  conferred,  shall  vest  in  the 
purchaser  the  absolute  title  to  all  the  real  estate  and  prop- 
erty in  and  by  such  instruments  declared  to  be  conveyed, 
and  all  recitals  contained  in  all  such  deeds  shall  in  all 
courts  and  places  wheresoever  the  same  may  be  offered  in 
evidence,  be  taken  as  prima  facie  evidence  of  the  truth 
thereof.^ 

At  the  time  this  contract  was  entered  into,  there  being 
no  redemption  statute  in  force,  the  purchaser  had  a  right 
to  demand  and  obtain  a  conveyance  in  fee  simple  by  the 
trustee,  of  the  property  purchased,  and  the  record  discloses 
such  conveyance  to  Mrs.  Bremen.  In  the  case  of  Bar- 
netz  V.  Beverly,  supra.,  the  court  said :  ^ Where  in  a  mort- 
gage, an  entire  estate  is  pledged  for  the  payment  of  a  debt, 
with  right  to  sell  the  mortgaged  premises,  free  from  re- 
demption, can  that  be  valid  legislation,  which  would  seek 
to  substitute  a  right  to  sell  the  premises  subject  to  an  es- 
tate or  right  of  possession  in  the  debtor  or  his  alienees 
for  eighteen  months  P' 

The  court  further  says:  "It  is  contended  that  the 
right  to  redeem  granted  by  the  new  statute  only  operates 
on  the  purchaser  and  not  on  the  mortgage  as  such.**  This 
very  argument  was  foreseen  and  disposed  of  in  Bronson  v. 
Kinsey,  where  this  court  said : 

'T!t,  the  new  act,  declared  that  although  the  mort- 
gaged premises  should  be  sold  under  a  decree,  yet  the 
equitable  estate  of  the  mortgagor  shall  not  be  extinguished, 
but  shall  continue  for  twelve  months  after  the  sale ;  and 
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it  moreover  gives  a  new  and  like  estate  to  the  judgment 
creditors  to  continue  for  fifteen  months;  if  such  rights 
may  be  added  to  the  original  contract  by  subsequent  legis- 
lation, it  woxdd  be  difficult  to  say  at  what  point  they  must 
stop.  An  equitable  estate  in  the  premises  may,  in  like 
manner,  be  conferred  upon  others;  and  the  right  to  re- 
deem may  be  so  prolonged  as  to  deprive  the  mortgage  of 
the  benefit  of  this  security  by  rendering  the  property  un- 
salable for  anything  like  its  value  This  law  gives  to  the 
mortgagor  and  to  the  judgment  creditors  (meaning  cred- 
itors other  than  the  mortgagee  an  equitable  estate  in  the 
premises,  which  neither  of  them  would  have  been  entitled 
to  under  the  original  contract ;  and  these  new  interests  are 
directly  and  materially  in  conflict  with  those  which  the 
mortgagee  acquired  when  the  mortgage  was  made.  Any 
such  modification  of  a  contract  by  subsequent  legisla- 
tion, against  the  consent  of  any  one  of  the  parties,  un- 
questionably impairs  its  obligations,  and  is  prohibited  by 
the  constitution.*' 

In  this  respect  our  redemption  statute  is  substantially 
the  same  as  that  of  the  state  of  Kansas  under  consideration 
in  the  case  last  referred  to,  and  in  our  opinion  the  lan- 
guage there  used  is  equally  applicable  to  this  case. 

In  the  case  of  McCracken  v.  Hay  ward,  2nd  How. 
608,  612,  the  court  defines  the  rights  and  duties  of  the 
parties  in  such  a  case  in  the  following  forceful  language, 
the  same  being  approved  in  the  later  cases: 

*The  obligation  of  a  contract  consists  in  its  binding 
force  on  the  party  who  makes  it.     These  are  necessarily 

referred  to  in  all  contracts,  and  forming  a  part  of 
3     tiiem  as  the  measure  of  the  obligation  to  perform 

them  by  the  one  part\'  and  the  right  acquired  by  the 
other,  there  can  be  no  other  standard  by  which  to  ascer- 
tain the  extent  of  either,  than  that  which  the  terms  of 
the  contract  indicate  according  to  their  settled  le^l  mean- 
ing. When  it  becomes  consummated,  the  law  defines  the 
duty  and  the  right,  compels  one  party  to  perform  the 
thing  contracted  for,  and  gives  the  other  a  right  to  en- 
force the  performance  by  the  remedies  then  in  force.  If 
any  subsequent  law  affect  to  diminish  the  duty  or  to  im- 
pair the  right,  it  necessarily  bears  on  the  obligation  of  the 
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contract  in  favor  of  one  party  to  the  injury  of  the  other; 
hence  any  law,  which  in  its  operation  amounts  to  a  denial 
or  obstruction  of  the  rights  accruing  by  contract,  though 
professing  to  act  only  on  the  remedy,  is  directly  obnox- 
ious to  the  prohibition  of  the  constitution." 

Again  in  Tennessee  v.  Sneed,  96  TJ.  S.  69,  the  court 
said:  "At  all  events  the  decisions  of  this  court  are  num- 
erous that  the  Jaws  which  prescribe  the  mode  of  enforcing 
a  contract  which  are  in  existence  whai  it  was  made,  are  so 
far  a  part  of  the  contract  that  no  changes  in  this  law 
which  seriously  interfere  with  that  enforcement,  are  valid, 
because  they  impair  its  obligation  within  the  meaning  of 
the  constitution  of  the  Tinted  States.'^ 

Under  the  operation  of  the  redemption  statute  if 
applicable  to  this  contract,  the  purchaser  could  not  obtain 
a  conveyance  provided  for  in  the  contract,  and  to  that 
extent,  at  least,  this  law  operates  directly  upon  the  con- 
tract, itself,  and  amounts  to  a  substantial  denial  of  the 
rights  of  the  parties  thereto.  Tt  does  not,  therefore,  re- 
late to  the  remedy  only  as  contended  by  the  appellant.  This 
assignment  of  error  cannot  be  sustained. 

The  second  error  assigned,  is,  that  the  court  erred  in 
its  order  sustaining  the  motion  of  defendant  Bremen  to 
strike  from  the  files  the  amended  complaint  of  the 
plaintiff,  filed  March  11th,  1904.  The  amended  complaint 
is  identical  with  the  original,  except  paragraphs  three  (3) 
and  four  (4)  of  the  original  are  omitted,  and  paragraphs 
three  (3),  four  (4)  and  five  (5)  are  substituted  for  them 
in  the  amended  complaint.  The  prayer  of  the  amended 
complaint  is  essentially  different.  The  amended  complaint 
omits  those  paragraphs  which  allege  a  tender  of  five  thou- 
sand dollars,  ($5,000.00)  to  the  purchaser;  the  demand 
for  conveyance  of  the  property,  and  the  possession  to  the 
plaintiff;  the  refusal  by  the  purchaser,  and  that  the  plain- 
tiff was  willing  and  ready  to  bring  the  money  into  court 
in  pursuance  of  the  tender.  The  prayer  of  the  original 
complaint,  that  the  plaintiff  may  be  permitted  to  redeem 
and  that  the  purchaser  be  compelled  to  reconvey  the  prop- 
erty and  surrender  possession  to  the  plaintiff,  or  in  case 
of  refusal,  the  court  shall  convey,  etc.,  is  also  omitted. 

The  paragraphs  substituted  allege  substantially  that 
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all  of  the  bonds  became  due  and  payable  December  6tli, 
1901 ;  that  an  action  accrued  to  the  legal  holder  or  hold- 
ers of  the  bonds  at  that  time ;  that  no  action  was  brought 
at  that  time  nor  within  six  years  thereafter  nor  at  any 
time,  either  for  the  foreclosure  of  the  trust  deed  or  for 
the  recovery  of  the  indebtedness.  It  is  further  alleged 
that  all  of  the  indebtedness  and  the  right  of  foreclosure 
were  barred  by  the  statute  of  limitations;  that  the  pre- 
tended sale  by  the  trustee  Allen,  was  without  legal  author- 
ity and  the  conveyance  thereunder  void,  that  the  deed  to 
Mrs.  Bremen  is  a  cloud  upon  the  title  of  plaintiff  who 
is  thereby  obstructed  in  the  full,  free  and  uninterrupted 
use  and  enjoyment  of  the  same. 

The  prayer  follows,  that  the  deerl  of  Allen,  trustee, 
to  Mrs.  Bremen,  be  delivered  up  and  cancelled;  that  the 
cloud  on^  plaintifiPs  title  be  removed;  that  defendants, 
Mrs.  D.  A.  Bremen,  Jacob  Klein,  and  William  L.  B.  G. 
Allen,  be  barred  from  asserting  any  title ;  and  that  the  title 
to,  the  property  may  be  quieted  in  the  plaintiff  company. 

^TThe  motion  to  strike  is  based  upon  the  ground  that 
the  amended  complaint  is  inconsistent  with  the  original 
complaint,  and  attempts  to  state  a  different  cause  of  ac- 
tion from  that  set  out  in  the  original  complaint,  alleging 
that  the  original  complaint  recognizes  the  validity  of  the 
conveyances  of  the  preinises  to  the  defendant,  Mrs.  D.  A. 
Bremen,  under  the  trustee's  deed,  and  seeks  redemption 
of  the  mortgaged  premises  under  the  redemption  statute 
of  New  Mexico,  whereas,  the  amended  complaint  setting 
up  the  statute  of  limitations,  denies  the  validity  of  the  con- 
veyance, and  asks  that  the  same  be  declared  void  and  the 
title  to  the  premises,  be  quietied  in  plaintiff  under  Sec- 
tions 4010-4014  of  the  Compiled  Laws  of  !N"ew  Mexico, , 
1897.  The  court  sustained  the  motion  to  strike,  evidently 
upon  the  ground  that  the  amended  bill  set  up  a  new  and 
inconsistent  cause  of  action  and  that  this  could  not  be 
done  by  way  of  amendment.  Leave  was  given  to  amend 
further,  within  twenty  days,  but  by  reasbn  of  the  failure 
of  the  plaintiff  to  amend  within  the' time  allowed,  and 
motion  of  the  defendant  Bremen,  the  cause  was  dismissed 
and  a  final  decree  to  that  effect  entered  April  6th,  1904. 
At  common  law,  the  <*ourt  had  no  power  to  *Jlow 
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the  plaintiff  to  amend  by  introducing  an  entirely  new  and 
different  cause  of  action,  nor  could  the  defendant  amend 
by  setting  up  a  new  defense  founded  upon  a  transaction 
entirely  different  from  that  stated  in  the  plea.  There  has 
been  some  dispute  of  the  latter  proposition,  but  not  of  the 
former.  Ency.  PI.  &  Pr.  Vol.  1.,  p.  547,  and  cases  cited. 

Since  the  adoption  of  the  code  the  rule  of  pleading 
provided  by  it,  so  far  as  applicable,  must  prevail  in  this 
Territory.  "The  code  system  is  an  entirely  new  system 
of  pleading,  it  is  not  a  modification  of  the  common  law 
method  of  pleading,  nor  is  it  a  reproduction  in  a  different 
form  of  equity  pleading.  The  code  furnishes  its  own 
rules  for  the  construction  of  its  pleadings  and  it  is  to  be 
carried  into  effect  according  to  its  terms,  and  upon  princi- 
ples peculiar  to  itself.'^  Ency.  PI.  &  Pr.  Vol.  4,  p.  658, 
and  cases  cited. 

Sub- Section  81  provides  that,  "any  pleading  may 
be  once  amended  by  the  party,  of  course,  without  costs, 
and  without  prejudice  to  the  proceedings  already  had,  at 
any  time  within  twenty  days  after  it  is  served  or  at  any 
time  before  the  period  of  answering  it,  expires;  *  *  •  ♦ 
Sub-Section  89,  provides  that  "in  every  complaint,  answer, 
or  reply  amendatory  or  supplemental,  the  party  shall  set 
forth  in  one  entire  pleading  all  matters  which,  by  the 
rules  of  pleading  may  be  set  forth  in  such  pleading,  and 
which  may  be  necessary  to  the  proper  determination  of 
the  action  or  defense." 

Sub-Sections  60,  61,  62,  of  the  code  also  authorize 
pleading  over  by  amendment  where  a  demurrer  or  motion 
to  strike  has  been  sustained  to  a  pleading.  All  of  the 
above  provisions  of  the  code  are  taken  from  the  code  pro- 
visions of  the  state  of  Missouri  and  are  substantiallv 
identical,  as  to  what  the  complaint  shall  contain,  except, 
it  is  called  a  petition  in  the  Missouri  Code  As  to  the 
complaint,  our  code,  sub-section  32  provided :  "The  com- 
plaint must  contain :  Ist.  The  title  of  the  action,  the  name 
of  the  court  and  countv  in  which  the  action  is  brought 
and  the  names  of  the  parties  to  the  action.  2nd.  A  state- 
ment of  the  facts  oonstituting  the  cause  of  action  in  orrli- 
-nuTX  and  concipe  laneniafire.  3rd.  A  demand  for  the  re- 
lief which  the  plaintiff  claims.     If  the  recovery  of  the 
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money  or  damages  be  demanded,  the  amount  thereof  must 
be  stated." 

Sub-Section  33,  provides  that:  "The  plaintiff  may 
imite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,  where  they  arise  out  of: 

"Ist.  The  same  transaction  or  transactions  con- 
nected with  the  same  subject  of  action.''  ♦  ♦  ♦  ♦ 

Sub-Section  65  provides  that,  "Either  party  may  al- 
lege any  fact  or  title  alternately,  declaring  his  belief  of 
one  alternative  or  the  other,  and  his  ignorance  whether  it 
be  the  one  or  the  other," 

This  provision  is  also  found  in  the  Missouri  code. 
It  is  familiar  law  that  in  adopting  the  Missouri  statutes 
we  also  adopt  the  construction  put  upon  them  by  the 
Supreme  Court  of  that  state. 

Amendments  are  favored  and  should  be  liberally  al- 
lowed in  the  furtherance  of  justice.  House  v.  Duncan, 
50  Mo.  453 ;  Goddard  v.  Williamson,  72  Mo.  131 ;  Collins 
V.  Glass,  46  Mo.  App.  275. 

The  code  in  relation  to  amendments  to  pleadings 
is  liberal  and  the  courts  in  relation  to  same  should  at 
least  be  as  liberal  as  the  statute.  Car  v.  Moss,  87  Mo. 
447 ;  Collins  v.  Glass,  46  Mo.  App.  275. 

The  effect  of  the  statute  is  to  inhibit  amendments 
substantially  changing  the  claim  or  defense  on  the  trial, 
hut  not  before  the  trml  Eobertson  v.  Springfield,  etc., 
K.  Co.  21,  Mo.  App.  633;  Parker  v.  Rose,  79  Mo.  88; 
Gibbons  v.  Steamboat,  40  Mo.  253. 

In  the  ca^es  last  referred  to  the  court  had  under  con- 
sideration statutes  identical  with  our  code  provisions  above 
referred  to,  and  another  provision  also  identical  with  our 
own,  providing  that  after  trial  amendments  shall  not  be 
made  substantially  changing  the  cause  of  action.  Before 
answer  amendment*^  are  made  as  of  course,  and  before 
trial,  about  the  only  limitation  of  the  right  of  amendment 
seems  to  be  that  an  entirely  new  and  distinct  cause  of 
action  will  not  be  allowed,  as,  for  instane,  the  changing  of 
an  action  e.r  confraHu  into  an  action  ex  deUcto  or  other 
cause  based  upon  facts  having  no  relation  to  the  trans- 
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action  set  out  in  the  original  complaint.  Lumpkina  v. 
Collier,  69  Mo.  170. 

There  is  a  distinction  drawn  by  the  authorities  be- 
tween such  an  amendment  as  is  last  above  indicated  and 
one  which  grows  out  of  the  same  transaction  and  is  sub- 
stantially based  upon  the  same  facts,  though  different  re- 
lief may  be  sought. 

In  the  case  of  Holt  County  v.  Cannon,  114  Mo.  514, 
the  plaintiff  brought  suit  to  revive  a  former  judgment. 
The  judgment  was  set  out ;  the  fact  that  it  was  wholly  un- 
paid and  the  prayer  for  the  revival  of  the  judgment.  A 
demurrer  to  the  petition  was  interposed  and  sustained, 
whereupon  the  plaintiff,  by  leave  of  the  court,  amended 
his  petition,  setting  up  substantially  the  same  facts,  but 
prayed  for  a  judgment  for  the  amount  of  the  former 
judgment  and  interest.  The  defendants  moved  to  strike 
the  amended  |)etition  from  the  files,  because  it  set  up  a 
new  and  different  cause  of  action,  but  the  court  overruled 
the  motion,  and  upon  trial,  rendered  judgment  for  the 
plaintiff-  Upon  appeal  it  was  held  that  "the  facts  stated 
in  the  original  and  amended  petition  are  the  same.  The 
only  difference  is  the  relief  sought.  The  court  committed 
no  error  in  refusing  to  strike  out  the  amended  petition; 
but  if  it  had  the  defendant  having  abandoned  the  motion 
by  answering  over,  cannot  insist  upon  it  on  appeal.'*  Sauter 
r.  Leveridge,  103  Mo.  615;  Scovil  v.  Glassner,  79  Mo.  449; 
Lottman  v.  Barnett,  62  Mo.  159, 

The  case  at  bar  seems  to  be  on  all  fours  with  the 
case  of  Holt  County  v.  Cannon,  supra.  The  parties  are 
the  same;  the  facts  alleged  are  substantially  the  same,  in 
that  all  of  the  allegations  of  the  original  complaint  as  to 
the  trust  deed  and  bonds,  the  sale  under  the  power  there- 
in contained,  and  the  conveyance  sought  to  be  affected  are 
engrafted  bodily  into  the  amended  complaint,  the  only 
new  fact  set  up  is  that  no  suit  had  been  broufirht  to 
collect  the  debt  or  foreclose  the  trust  deed  within  six 
years  from  the  maturity  of  the  bonds.  The  prayer  of  the 
amended  complaint  is  essentially  different,  in  that,  in- 
stead of  praying  for  redemption  of  the  propertv  upon  pav- 
ment  of  the  amount  bid  at  the  sale  and  interest,  the  prayer 
is  that  the  trust  deed  and  bonds  be  declared  barref!  and 
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plaintiffs  title  quieted,  and  for  general  relief.  It  is  not 
the  prayer  which  constitutes  the  cause  of  action,  it  is  the 
facts  which  authorize  relief. 

In  the  case  of  Box  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  107 
Iowa,  660  the  court  said:  "Care  should  be  taken  not  to 
confuse  the  term  'cause  of  action^  as  used  abstractly  and 
an  used  in  pleading.  In  a  general  sense,  the  term  means 
'a  claim  which  may  be  enforced.*  Bucklin  v.  Ford,  5 
Bard  393; 

*1t  is  a  right  which  a  party  has  to  institute  and 
carry  through  an  action.  Myer  v.  Van  Collen,  28  Barb. 
230; 

"The  right  to  prosecute  an  action  with  effect.  Douglas 
V.  Forrest,  4  Bing.  704.'* 

Looking  to  these  cases  it  will  be  seen  that  the  term 
'ca/use  of  action'  is  used  with  no  purpose  to  indicate  the 
rule  by  which  one  cause  of  action  may  be  distinguished 
from  another,  but  merely  with  reference  to  the  existence 
of  a  cause  of  action. 

In  Rodgers,  v.  Association,  17  S.  C.  406,  are  the  fol- 
lowing query  and  answer:  What  is  a  cause  of  action? 
We  must  keep  in  view  the  difference  between  the  subject 
of  an  action  and  the  cause  of  action.  The  subject  of  an 
action  was  what  was  formerly  understood  as  the  subject 
matter  of  the  action  *  *  ♦  ♦  The  cause  of  action  is  the  right 
claimed  or  wrong  suffered  by  the  plaintiff,  on  the  one  hand 
and  the  duty  or  delict  of  the  defendant  on  the  other;  and 
these  appear  by  the  facts  of  each  separately.** 

In  Hutchinson  v.  Ainsworth,  73  Cal.  452,  the  court 
in  defining  cause  of  action  said :  ''The  facts  upon  which 
the  plaintiff*8  right  to  sue  is  based,  and  upon  which  the 
defendant's  duty  has  arisen,  coupled  with  the  facts  which 
constitute  the  latter*s  wrong,  make  up  the  cause  of  action.** 

Under  these  definitions,  it  cannot  be  contended,  suc- 
cessfully, that  an  entirely  new  and  distinct  cause  of  action 
was  set  out  by  the  amended  complaint,  as  practically  the 
same  facts  wore  set  out  in  both.  The  trust  deed  and  bonds 
which  lie  at  the  foundation  of  the  action,  are  relied  upon 
in  both,  and  they  would  constitute  substantially  all  of  the 
proof  necessary  to  a  recovery  under  either  the  original  or 
amended  complaint.     The  mere  fact  of  the  allegation  of 
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one  or  two  additional  f acts^  as  a  basis  for  a  prayer  for  dif- 
ferent relief,  we  deem  itmnaterial,  as  it  was  one  and  the 
same  transaction  ont  of  which  the  right  of  action  arose. 
Section  33  provides  for  the  uniting  in  one  complaint  of  as 
many  causes  of  action  as  arise  out  of  the  same  transaction, 
or  are  connected  with  the  same  subject  of  action, 
and  it  would  seem  clear,  that  if  all  causes  aris- 
ing out  of  the  same  transaction  or  subject  of 
action,  can  properly  be  united  in  the  complaint,  there 
can  be  no  valid  reason  why  a  cause  growing  out  of  the 
same  transaction,  can  not  be  added  by  way  of  amendment, 
at  least  before  answer.  It  may  be  an  additional  cause  of 
action  to  the  extent  that  the  statute  of  limitation  if  plead- 
ed, would  operate  only  from  its  filing  and  not  be  carried 
back  to  the  original  complaint,  as  was  held  in  the  case  of 
Union  Pacific  Ey.  v.  Wyler,  158  U.  S.  285,  but  even  in 
that  case  the  right  of  amendment  under  the  Missouri  code 
was  recognized,  notwithstanding  the  fact,  that  the  court 
held  it  was  a  new  cause  of  action  and  was  a  departure  in 
pleading. 

In  the  review  which  we  have  made  of  decisions  of 
the  court  of  last  resort  in  states  which  have  adopted  the 
code  system  of  pleading,  it  is  found,  that  the  right  of 
amendment,  before  answer,  and  in  some  cases  before  trial, 
is  recognized  by  the  weight  of  authority,  even  to  the  intro- 
duction of  a  new  cause  of  action  in  the  interest  of  justice. 
Ency.  PI.  &  Pr.  Vol.  1,  528-529-530. 

It  may  be  necessary  to  obtain  leave  of  the  court,  and 
the  court  may  impose  terms,  but  the  amendments  are  al- 
lowed that  a  trial  may  be  had  upon  the  merits  without 
the  necessity  of  bringing  a  new  action  upon  an  existing 
cause,  as  was  frequently  necessary  at  common  law. 

The  prevailing  doctrine  is  well  stated  in  the  case  of 
Houston  V.  Slodge,  et  al.,  (N.  C.)  L.  B.  A.  Vol.  2  p.  487, 
as  follows: 

"The  action  thus  assumes  a  new  form,  being  changed 
from  one  demanding  specific  performance  to  one  for  the 
recovery  of  the  money  agreed  to  be  paid  upon  its  re- 
cission,  and  the  restoration  of  the  lot  which  is  a  substitute 
for  the  surrendered  claimed  first  made  and  asserted.  Now, 
such  a  change  is  not  such  a  departure  from  the  code  sys- 


130  SUPREME  COURT  OP   NEW    MEXICO, 


Bremen  Mining  Co.  v.  Bremen. 


tern  of  pleading  as  necessary  to  defeat  the  action,  and 
send  the  plaintiff  out  of  court  to  pursue  her  remedy  upon 
the  rescinding  agreement,  for  the  vital  and  essential  sub- 
ject matter  remains;  and  such  an  amendment  accords 
with  the  new  practice  which,  ignoring  mere  forms,  aims 
to  adjust  and  settle  controversies  about  the  same  matter 
in  a  single  action,  when  the  other  party  is  not  misled  to 
his  injury  and  damage.  ♦  *  *  *  Thus  considered,  the  com- 
plaint aided  by  the  subsequent  pleadings  presents  the 
claim  of  the  plaintiff  in  a  twofold  aspect:  (1)  A  demand 
for  title  to  be  made  by  the  devisee  of  the  lot  and  alterna- 
tively for  (2)  a  judgment  of  the  court  for  expenses  in- 
curred, agreed,  in  lieu  thereof,  to  be  paid  by  the  testator 
against  his  representatives.  The  first  claim  is  abandoned, 
and  the  suit  proceeds  upon  the  second.  Xow,  both  grow 
out  of  one  transaction,  and  there  is  not  seen  any  reason 
why  the  controversy  may  not,  when  presented  in  proper 
form,  be  adjusted  and  settled  in  a  single  action." 

The  only  limitation  upon  the  right  of  amendment, 
to  be  drawn  from  a  majority  of  the  decided  cases,  is,  that 
an  entirely  new  and  different  cause  of  action  founded 
upon  facts  wholly  foreign  to  the  transaction  attempted 
to  be  set  up  in  the  original  complaint,  cannot  be  set  up 
bv  amendment.    Encv.  PI.  &  Pr.,  Vol,  1  548. 

In  the  case  now  before  this  court  the  cause  of  action 
grew  out  of  the  same  transaction,  the  parties  are  the  same, 
and  the  facts  are  substantially  the  same,  only  the  relief 
sought  being:  different,  it  cannot  be  a  new  and  different 
cause  of  action  within  the  limitation  above  referred  to. 

At  the  time  the  motion  to  strike  out  the  amended  com- 
plaint was  sustained,  no  answer  had  been  filed  by  the  de- 
fendant, therefore,  the  matter  was  disposed  of  purely  as 
a  matter  of  pleading,  and  without  any  resrard  to  the  mer- 
its of  the  case  attempted  to  be  set  up  in  the  amended  com- 
plaint. From  what  has  been  said  it  follows  that  the  court 
below  erred  in  rendering  a  judgment  dismissing  the  cause, 
as  the  motion  to  strike  out  the  amended  bill  should  have 
been  overruled,  and  the  cause  be  allowed  to  proceed  in 
the  usual  course. 

The  judgment  of  the  court  below  will  therefore  be 
reversed  with  direction  to  the  court  below  to  reinstate  the 
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cause,  overrule  the  motion  to  strike  the  amended  com- 
plaint from  the  files  and  proceed  in  accordance  with  the 
views  herein  expressed.     It  is  so  ordered. 

William  J.  Mills,  C.  J.,  Wm.  H.  Pope,  A.  J.,  Ed- 
ward A.  Mann,  A.  J.,and    Ira  A.  Abbott,  A.  J.,  concur. 

Parker,  J.,  having  tried  this  cause  below  did  not  par- 
ticipate in  this  decision. 


[No.  1073,  February  25,  1905.] 


THE  PECOS  VALLEY  &  NORTHEASTERN  RY.  CO., 
Appellant,  v.  JOSEPHINE  CAZIER,  Appellee. 

SYLLABUS. 

1.  An  action  for  damages  against  a  railroad  company 
for  the  killing  of  stock  by  its  trains,  cars  or  locomotives,  in 
this  Terrtory,  is  based  upon  the  negligence  of  the  com- 
pany or  its  employees,  agents  or  servants  in  the  operation 
of  such  trains,  and  the  question  of  such  negligence  ia  one  of 
fact  for  the  Jury. 

2.  The  common  law  rule,  as  to  the  liability  of  railroad 
companies  for  injury  to  stock,  applies  in  this  Territory,  ex- 
cept in  so  far  as  it  has  been  modified  by  a  statutory  enact- 
ment and  judicial  determination  as  to  its  applicability  to 
existing  conditions. 

3.  Sections  241-242,  Comp.  Laws,  1897,  as  amended  by 
Chap.  56,  Laws  1901,  requiring  railroad  companies  to  fence 
their  tracks  and  providing  a  procedure  for  the  recovery  of 
damages  for  animals  killed  and  injured  in  cases  where  such 
fences  were  not  so  constructed  and  maintained,  did  not  make 
a  failure  to  construct  such  fences  negligence  per  se,  but  only 
placed  the  burden  of  proof  upon  the  defendant  companies  in 
such  cases  to  show  that  such  killing,  injury  or  destruction 
was  not  the  result  of  negligence  on  the  part  of  such  compa- 
nies or  Its  agents,  in  the  management  of  its  trains,  cars  or 
locomotives. 

Appeal  from  the  district  court  of  Chaves  countv,  be- 
fore William  H.  Pope,  Associate  Justice.     AflBrmed. 
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W.  C.  Ebid^  far  appellant. 

Under  the  statutes  of  New  Mexico,  where  stock  is 
killed  or  injured  by  the  operation  of  a  railroad  companjr^s 
trains,  will  negligence  be  imputed  to  the  company  by 
reason  of  mere  failure  to  fence  its  right  of  way,  or  will 
negligence  be  imputed  only  as  to  the  operation  and  man- 
agement of  its  trains  in  such  instances. 

Sec.  241   C.    L.,   1897,  as    amended    by 

Chap.  86,  Laws  of  1901 ;  and  Sec.  242  C.  L., 

1897,  contain  all  the  Statutory  Law  in  New 

Mexico  on  the  subject. 

Under  the  common  law  railroads  are  not  obliged  to 

fence  their  tracks. 

Boston  &  Albany  R.  R.  Co.  v.  George  P. 

Briggs,  7  Am.  &  Eng.  R.  R.  Cases,  541;  Rust 

V.  Lane,  6  Mass.  90;  Eames  v.   Salem    and 

Lowell,  R.  R.  98  Mass.  560;  Brown  v.  CoflRn, 

108  Mass.  176. 

Where  a  new  right  is  given  by  statute,  and  a  specific 

penalty  or  relief  prescribed  for  its  violation,  the  remedy 

is  confined  to  that  given  by  the  statute. 

Savings  Association  of  St.  Tjouis  v. 
O'Brien,  3  N.  Y.  Supp.  764 ;  Town  of  Battle- 
boro  V.  Silas,  M.  Wait.  44  Vt.  459. 

80  N.  Y.  441 ;  see  also  The  Baltimore  and 
Susquehanna  Railroad  Company,  v.  Albert  P. 
Woodruff,  4  Maryland,  242. 

A.  J.  NisBET  and  J.  L.  Johnson,  for  appellee. 

This  suit  turns  entirely  upon  questions  of  fact,  which 
are  exclusively  for  a  jury,  and  its  findings  are  final. 

Rhody  V.  Traveler's  Insurance  Co.,  3  N. 
M.  543. 
If  there  is  evidence  reasonably  tending  to  support 
the  verdict,  on  appeal  after  the  trial  court  had  opportuni- 
ty to  consider  its  weight,  the  Supreme  Court  will  not  in- 
terfere. 

45  Mo.  22:  2  0.  St.  44:  8  Ala.  606;  11 
Ohio  459. 
Erroneous  instmotions  will  not  cause  a  reversal,  if 
the  verdict  is  clearly  right  on  the  evidence. 
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Lafayette  &  I.  Ey.  Co.  v.*  Adams,  54  Ind. 
76. 

STATEMENT  OF  FACTS. 

The  appellee,  Josephine  Cazier,  is  the  owner  of  a  farm 
in  Chaves  comity,  New  Mexico,  through  which  the  appel- 
lant, the  Pecos  Valley  and  Northeastern  Railroad  Com- 
pany after  securing  its  rights  of  way  constructed  and  is 
operating  its  railway.  This  farm  is  not  within  the  limits 
of  any  city,  town  or  village  and  there  is  no  public  crossing, 
at  the  point  in  question,  so  that  said  railroad  was  required 
to  be  properly  fenced  at  this  point,  by  the  laws  of  the  Ter- 
ritory, or  subject  itself  to  the  liabilities  contained  in  the 
statute  for  its  failure  so  to  do.  On  or  about  the  5th  of 
June,  1903,  employees  of  the  company  were  engaged  in 
building  a  fence  on  appellee's  farm  for  the  company,  but 
certain  openings  were  left  at  places  other  than  public 
crossings. 

On  said  date  appellee's  mare,  while  being  pastured 
in  the  field  through  which  appellant's  railroad  is  so  con- 
structed and  operated,  entered  upon  the  right  of  way 
and  track  of  said  railroad,  presumably  through  one  of  the 
openings  in  said  fence  and  was  struck  by  one  of  appel- 
lant's trains  and  killed. 

The  engineer  upon  discovering  that  the  animal  was 
on  the  track  sounded  his  whistle,  and  applied  the  brakes 
in  an  attempt  to  stop  the  train,  but  it  beinsr  in  the  night, 
and  the  engineer  being  unable  to  see  only  about  five  hun- 
dred feet  ahead  could  not  stop  the  train  in  that  distance. 

OPINION  OF  THE  COURT. 

MANN,  J. — At  common  law,  no  recovery  could  be 
had  for  damages  against  the  railroad  company  for  the 
killing  or  maiming  of  animals  by  its  trains  or  en- 
1  gines,  unless  it  appeared  that  the  employes  and  ser- 
vants of  the  company  were  negligent  in  the  operation 
of  such  trains.  It  was  the  duty  of  the  company  and  its 
agents  to  use  reasonable  care  to  avoid  such  injuries,  but 
a  showing  of  reasonable  care  upon  the  part  of  the  rail- 
road company  was  a  suflScient  defense  to  the  action.  Earns 
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V.   Salem,  &  Lowell    Railroad,  98  Mass.  560;  Brown  v. 
Coffin,  108  Mass.  175. 

This  court  has  virtually  applied  the  common  law. rule 
in  this  Territory,  prior  to  the  enactment  of  any  legisla- 
tion on  the  subject,  in  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Walton, 
3  X.  M.  530. 

The  strict  common  law  doctrine  as  it  prevailed  in 
England,  that  every  man  is  compelled  to  keep  his  stock 
within  an  enclosure  or  upon  his  owti  land,  was  never  ap- 
plicable to  this  Territon'  where  by  long  established  cus- 
tom, animals  have  been  pennitted  to  range  at  will  upon 
the  unenclosed  and  unoccupied  lands  of  others  without  lia- 
bility for  trespass. 

The  modified  rule  applicable  hero  is  well  stated  in 
the  leading  case  of  Kerwhacker  v.  The  C.  C.  &  C.  Railroad 
Co.,  3  Ohio  St.  172,  which  is  that  most  frequently  given 
by  the  text  writers,  is  as  follows: 

*^Vhere  there  is  no  law  requiring  the  owners  of  the 
animals  to  restrain  their  incursions  upon/ the  unocciipied 

lands  of  others  and  no  law  requiring  railroad  compa- 
2  nies  to  fence  their  tracks,  the  owners  of  animals  suf- 
fering to  run  at  large,  take  the  risk  of  any  accident 
and  injuries  which  may  happen  to  them  while  upon  the 
railroad  tracks,  and  the  rights  of  the  railroad  company 
in  respect  to  their  incursions  are  not  different  from  those 
of  any  other  land  owner.  If  the  railroad  company  chooses 
to  leave  its  track  unfenced  and  animals  stray  upon  it,  it 
may  drive  them  away  without  doing  any  unnecessary  in- 
jury, but  it  cannot  maintain  an  action  for  trespass  against 
the  owner  of  the  animals.  Tf  while  the  animals  are  so 
straying  upon  the  track,  it  injured  them,  through  a  want 
of  ordinary  care  on  the  part  of  its  servants,  having  due 
regard  to  the  safety  of  the  ])ersons  and  property  in  their 
charge  on  the  train,  it  must  pay  damages." 

This  rule,  however,  has  been  modified  by  Sections 
241  to  242  Compiled  Laws  of  1897,  as  amended  by  Chapter 
86,  Laws  of  1901,  and  upon  the  construction  to  be  given 
these  sections,  depends  the  only  question  in  this  case. 
They  read  as  follows: 

"Section  241.  Hereafter  every  railroad  corporation 
whose  lines  of  road,  or  any  part  thereof  are  open  for  use. 
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shall,  within  six  months  after  the  passage  of  this  act, 
3      and  every  railroad  company,  formed  or  to  be  formed, 

but  whose  lines,  are  not  now  open  for  use,  shall, 
within  six  months  after  the  lines  of  such  railroad  or  any 
part  thereof  are  open,  erect  and  thereafter  maintain  fences 
on  the  sides  of  their  said  railroad,  or  the  part  thereof  so 
open  for  use,  suitable  and  amply  sufficient  to  prevent  cat- 
tle, horses,  sheep,  mules,  burros  and  hogs  from  getting  on 
the  said  railroad,  except  at  the  crossing  of  public  roads 
and  highways,  and  within  the  limits  of  towns,  cities  and 
villages,  and  shall  also  construct  where  the  same  has  not 
already  been  done,  and  hereafter  maintain  at  all  public 
road  crossing,  now  existing  or  hereafter  established,  cat- 
tle guards  suitable  and  sufficient  to  prevent  cattle,  horses, 
sheep,  burros,  mules  and  hogs,  from  getting  into  said  rail- 
road. If  any  railroad  corporation  shall  fail  to  construct 
such  fences  and  cattle  guards  as  herein  directed,  each  and 
everv  one  of  said  railroad  corporations  so  failing  to  com- 
ply with  the  directions  of  this  act,  shall  be  liable  in  dam- 
ages in  the  manner  and  to  the  extent  hereinafter  limited 
and  provided.  Any  railroad  corporation  which  has  so 
failed  to  fence  its  line,  in  addition  to  the  penalties  above 
described,  shall  be  and  hereby  is  required  to  post  a  notice 
in  a  conspicuous  place  upon  its  depot  building,  at  the 
county  seat  of  the  county  through  which  its  line  or  lines 
may  run  over  ninety  (90)  days,  giving  therein  a  full 
description  of  the  brands  and  marks  of  every  animal 
killed  or  damaged  during  the  ninet\'  days  next  preceding 
the  posting  of  said  notice. 

''Sec.  242.  Whenever  any  cattle,  horses,  sheep,  mules, 
burros,  or  hosrs  shall  be  killed,  injured  or  destroyed  by 
any  railroad  company,  operating  a  railroad  in  this  Terri- 
tory, or  by  its  ageni<«,  trains,  cars  or  locomotives,  at  anv 
point  on  its  lines  of  road,  where,  bv  law,  such  railroad  is 
required  to  be  fenced,  and  the  owner  of  anv  such  animal, 
so  killed,  injured  or  destrove'1,  shall  make  affidavit  of 
his  ownership  and  of  the  injury  or  destruction  of  said 
property,  and  of  the  value  of  the  same  or  the  amount  of 
injury  done  thereto,  and  file  the  same  ^vith  and  grive  ninety 
days'  notice  in  writing  to  any  station  agent,  employed  in 
the  management  of  the  business  of  such   railroad   com- 
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pany  in  the  county  where  the  killing,  injury  or  destruc- 
tion complained  of  shall  have  l)een  coiuiiiitted,  such  kill- 
ing, injury  or  destruction  is  hereby  mafic  prima  facie  evi- 
dence of  the  negligence  on  the  part  of  such  railroad  com- 
pany; and  if  such  railroad  company,  at  the  expiration  of 
said  ninety  days  shall  not  have  paid  for  the  animal  killed, 
the  fair  market  value  thereof,  or  if  the  animal  has  not 
been  killed  the  actual  amount  of  damage  done  by  reason 
of  the  injury  inflicted  by  such  railroad  company,  upon 
suit  brought  for  the  recovery  of  damages  for  such  killing, 
injury  or  destruction,  shall  be  rendered  against  said  rail- 
road company  for  the  actual  value  of  the  animal  or  for  the 
damage  inflicted,  if  the  animal  has  not  been  killed,  un- 
less said  company  shall  be  able  to  overcome  the  presump- 
tion of  negligence  based  upon  the  fact  of  the  killing,  in- 
jury or  destruction  was  not  the  result  of  negligence  on 
the  part  of  the  said  railroad  company,  or  its  agents  in  the 
management  of  its  trains,  cars  or  locomotives/' 

The  learned  judge  in  his  instruction  to  the  jury  gave 
the  following: 

"No.  7.  Tf  you  believe  from  the  evidence  that  the 
defendant  at  the  time  and  place  of  the  injury  had  on  both 
sides  of  the  railroad  such  a  fence  in  existence  as  the  law 
provides,  the  duty  of  the  company  ended  with  this  com- 
pliance with  the  law,  and  it  will  in  that  event  be  your 
duty  to  find  for  the  defendants.  If  on  the  other  hand  you 
find  that  at  the  time  of  this  injury,  and  at  the  place  men- 
tioned in  the  testimonv,  the  defendant  did  not  have 
erected  and  in  existence  such  a  fence  as  T  have  mentioned, 
such  omission  is  negligence  as  a  matter  of  law,  and  if  you 
so  find,  it  will  be  your  duty  thereupon  further  to  inquire 
whether  such  absence  of  a  fence  such  as  is  required  by  law 
was  the  proximate  and  real  cause  of  the  killing  of  plain- 
tiffs horse.  Tf  vou  find  that  this  was  the  case,  and  fur- 
ther  find  that  plaintiff  or  her  agent  did  not  by  their  negli- 
gence contribute  to  such  killing,  it  is  vour  dutv  to  find  for 
the  plaintiff/' 

Tf  it  was  the  intention  of  the  T^effislature  in  enacting 
the  above  sections  to  make  the  neglect  of  the  railroad  com- 
panies in  failing  to  construct  and  maintain  fences,  as 
therein  provided,  in  itself  sufficient  negligence  to  enable 
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one  whose  stock  is  injured  to  recover  damages  regardless 
of  the  careful  operation  and  management  of  trains  by  the 
employes  of  such  companies,  then  the  instruction  given 
by  the  learned  judge  was  correct,  otherwise  there  was 
reversible  error. 

Xumerous  cases  can  be  found  that  hold  to  the  doc- 
trine announced,  but  a  careful  examination  of  all  the 
cases  we  have  examined,  depend  upon  the  statutes  requir- 
ing the  railroads  to  build  and  maintain  fences  along  their 
lines.  It  is  well  settled  that  states  may,  in  the  exercise 
of  the  police  power,  enact  and  enforce  laws  compelling 
railroads  to  construct  and  maintain  such  fences,  and  mak- 
ing such  roads  as  neglect  to  comply  with  the  statutory 
provisions  responsible  for  all  damages  to  stock  by  reason 
of  non-compliance.  Such  statutes  may  be  found  in  Mis- 
souri (Sec.  52,  Revised  Statutes)  Illinois,  (Chapter  114, 
Paragraph  68)  Wisconsin,  Kansas,  Nebraska  and  many 
other  states  and  in  this  jurisdiction  the  courts  hold  that 
proof  of  the  ownership  of  the  animal,  its  value,  the  fact 
that  it  was  killed  or  injured  by  the  railroad  companVs 
train,  at  a  point  where  the  statute  required  the  railroad  to 
be  fenced,  and  the  non-existence  of  such  fence  is  sufficient 
to  justify  a  recovery.  But  in  California  it  was  held  under 
a  statute  somewhat  similar  to  ours  that  a  neglect  to  fence 
was  merely  prima  facie  evidence  of  negligence.  McCoy  v. 
Q.  P.  K.  R.  Co.,  40  Cal.  532. 

A  careful  reading  of  our  statute  does  not  disclose  an 
intention  on  the  part  of  the  Legislature  to  do  more  than 
to  change  a  rule  of  evidence.  Before  the  enactment  of 
Sections  241-242,  the  burden  of  proof  as  to  the  negligence 
and  careless  operation  of  trains,  cars  and  locomotives  of 
the  defendant  company,  rested  upon  the  plaintiflF.  A.,  T. 
S.  P.  Ey.  Co.  V.  Walton,  supra. 

The  plain  provisions  of  the  statutes,  cited  merely  shift 
the  burden  to  the  defendant  company,  in  cases  where 
the  company  fails  to  build  and  maintain  the  fences  re- 
quired by  the  statute.  Section  241  makes  it  the  duty  of 
every  company  to  construct  and  maintain  such  fences,  and 
if  that  section  stood  alone  it  might  be  construed  to  mean 
that  neglect  to  comply  with  its  provisions  would  be  such 
negligence  as  would  be  sufficient  to  maintain  a  recovery. 
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although  the  rule  is  laid  clown  by  many  authorities  that 
the  violation  of  the  statute  or  ordinance  is  nierelv  a  cir- 
cumstance  to  be  considered  by  the  jury  on  the  question  of 
negligence.  21  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.)  481 ; 
Hayes  v.  Mich.  Cent.  Ry.  Co,  11*1  V  S  128;  Grand  Trunk 
Ry*  Co.  V.  Tves,  144  jf.  S.  408 

But  Section  242,  clearly  ]>oints  out  that  the  effect 
of  the  violation  of  the  preceding  section  is  to  shift  the 
burden  of  proof  to  the  defendant  company,  and  the  lan- 
guage used  in  the  last  clause  of  said  section  seems  to  con- 
clusively establish  that  proof  showing  that  the  engines, 
cars  and  locomotives  of  tbo  defendant  railroad  company 
were  properly  and  prudently  managed  with  due  care  and 
precaution,  and  with  a  reasonable  effort  to  avert  the  in- 
jury, will  be  a  complete  defense  to  an  action  like  the  one 
at  bar. 

For  the  reasons  given  the  cause  is  reversed  and  re- 
manded, and  it  is  so  ordered. 

William  J.  Mills,  C.  J.,  John  R.  McFie,  A.  J.,  Frank 
W.  Parker,  A.  J.,  concur. 

Pope,  A.  J.,  having  heard  the  cause  below  did  not  par- 
ticipate in  this  decision,  nor  did  Abbott,  A.  J.,  who  did 
not  hear  the  argument. 


[No.  1081.  February  25,  1905.] 

TERRITORY  OF  ISTEW  MEXICO,  Appellee,  v.  TORI- 
RIO  GUTIERREZ,  Appellant. 

SYLLABUS. 

1.  The  law  does  not  presume  malice  from  the  use  of 
a  dangerous  weapon  in  a  case  of  homicide;  but  such  use 
is  a  circumstance  from  which  the  jury  may  imply  malice  if 
borne  out  by  all  the  facts  and  circumstances  in  the  case. 

2.  It  is  error  to  instruct  the  jury  that  the  killing  of  a 
human  being  with  a  dangerous  weapon  is  murder  in  the 
second  degree,  unless  the  jury  believe  that  the  killing  was 
without  maljce  in  fact.  The  defendant  is  never  required  to 
prove  his  innocence  but  only  to  raise  a  reasonable  doubt 
of  his  guilt. 
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3.  The  court  should  instruct  the  jury  as  to  what  con- 
stitutes justifiable  homicide  in  the  case  of  an  officer  who 
kills  another  while  attempting  an  arrest  for  felony,  and 
where  there  is  evidence  tending  to  show  that  the  deceased 
was  attempting  to  kill  the  officer  or  members  of  his  posse, 
in  resisting  such  an  arrest. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Bexjamix  S.  Baker,  Associate  Justice.     Affirmed. 

E.  V.  Ctiaves,  for  appellant. 

Malice  is  not  presumed  from  the  use  of  a    deadly 
weapon. 

Territory  v.  Lucero,  8  X.  M.  543. 
Murder  is  the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  either  express  or  implied. 

See.  1060,  Compiled  Laws,  N'ew  Mexico, 
1897 ;  Wharton's  Criminal  Evidence,  Sees. 
722  to  738;  State  v.  Vaughan,  39  Pac.  Rep. 
733;  Denmson  v.  State.  13  Tnd.  510;  State  v. 
McKenzie,  102  Mo.  ()20;  Ty.  v.  Wyo.  21  Pac. 
1081;  State  v.  Wingo,  fifj  Mo.  18l";  People  v. 
Willett,  36  Hun.  500. 
Innocence  should  be  presumed  until  the  case  is  proved 
against  the  prisoner  beyond  a  reasonable  doubt. 

Coffin  V.  United  States,  156  U.  S.  432, 

and  notes;  Davis  v.  United  States,  160  U.  S. 

469:  Wharton's  Criminal  Evidence,  Sees.  330- 

331 ;  Grc^nleaf  on  Evidence,  Sees.  29-30. 

If  an  act  must  be  committed  wilfully  to  render  it  an 

offense,  the  legal  meaning  of  the  word  "wilfully^'  should 

be  explained. 

Sackett's  Instructions  to  Juries  p.  511- 
512;  11  Encv.  of  PI.  &  Pr.  p.  205;  Wheeler 
V.  State,  23  Tex.  App.  598 ;  Thomas  v.  State, 
14  Tex.  App.  200:  Trice  v.  State,  17  Tex. 
App.  43. 
Murder  in  the  second  degree  defined. 

•  Section   1064,   Compiled    Laws    of    New 

Mexico,  1897. 
It  is  the  duty  of  the  court  in  its  instructions  to  the 
jury  in  a  criminal  case  to  give  them  all  the  law  to  which 
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the  evidence  is  applicable  whether  requested  to  do  so  or 
not. 

Territory  v.  Nichols,  3  N.  M.  103 ;  Whar- 
ton's Crim.  PI.  &  Pr.,  Sees.  709-713;  Comp. 
Laws  of  X.  M.  1897,  Sec.  2994;  Leonardo  v. 
Tv.  1  N.  M.  291 ;  Territory  v.  Friday,  8  K 
M.  204;  Aguilar  v.  Ty.  8  X.  M.  496;  Terri- 
tory V  Young,  2  X.  M.  93;  Territory  v.  Ro- 
mine,  2  N.  M.  Rep.  114. 
When  the  court  has  anv  doubt  as  to  the  desrree  of 
the  crime,  and  there  is  any  evidence  which  tends  to  reduce 
the  degree,  then  the  court  should  instruct  the  jury  as  to 
the  law  of  the  lower  degree. 

10  Ency.  of  PI.  &  Pr.  p.  164-165;  Sees. 
1068  to  1070;  Comp.  Laws  X.  M.  1897;  Sack- 
etfs  Instructions  to  Juries  p.  527  and   528: 
Colton  V.  People  of  Utah,  130  F.  S.  p.  870. 
As  to  instructions  to  the  jury. 

Gold  V.  ^killicom,  8  X.  M.  p.  11-17;  Ty. 
V.  LuceYo,  8  X.  M.  p.  550;  Rapalje  on  Wit- 
nesses, Sec.  190;  Gotlieb  v.  Harmon,  3  Colo., 
60;  People  v.  Strong,  30  Calif.  156;  Brennan 
V.  People,  15  111.  511 ;  Sackett  on  Instructions 
to  Juries,  p.  473. 

George  W.  Prichard,  Solicitor  General,  for  appellee. 

Assignments  of  error  must  be  definite  and  certain. 

1  Cyc.  986,  et  seq. 
The  law  presumes  malice  from  the  use  of  deadly 
weapons,  '^unless  evidence  which  proves  the  homicide  also 
shows  that  it  was  perpetrated  without  malice.'* 

21  A.  &  E.  Ency.   (2nd  Ed.)   149. 

STATEMENT  OP  PACTS. 

The  appellant,  Toribio  Gutierrez,  was  tried  at  the 
March,  1904,  term  of  the  district  court  of  Bernalillo  coun- 
ty, on  change  of  venue  from  Valencia  county,  for  the 
murder  of  one  Salomon  Vallejos,  and  was  convicted  of 
murder  in  the  second  degree.  A  motion  for  a  new  trial 
was  heard  and  overruled,  and  appellant  brings  this  case 
here  on  appeal. 
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The  evidence  shows  that  the  appellant  was  a  deputy 
sheriff  of  Valencia  county,  and  at  the  time  of  the  homi- 
cide had  collected  a  posse  and  gone  to  the  residence  of  one 
Candelario  Jaramillo  in  Los  Lentes,  in  said  county,  for 
the  purpose  of  arresting  the  deceased  for  felonies  recently  * 
committed  by  him;  that  he  had  no  warrant  for  the  de- 
ceased  but  that  the  felonies  had  been  committed  within  a 
few  hours  of  the  homicide. 

About  nine  or  ten  o'clock  p.  m.,  the  deputy  and  his 
posse  arrived  at  Jaramillo's  house  and  immediately  there- 
after, the  deceased  and  others  came  out  of  the  house. 
There  is  a  conflict  of  testimony  as  to  what  then  occurred, 
the  theory  of  the  prosecution  being  that  appellant  shot 
and  killed  the  deceased  without  cause  or  provocation,  and 
that  of  appellant  being  that  deceased  drew  a  pistol  and 
attempted  to  shoot  the  deputy  and  members  of  his  posse. 

There  is  testimony  to  support  either  contention.  It 
i*»  not  denied  that  defendant  fired  the  shot  which  caused 
the  death  of  the  deceased,  who  expired  in  a  few  hours. 

OPINION  OP  THE  COURT. 

MANN,  J. — The  errors  complained  of,  and  insisted 
upon  by  appellant  in  his  brief,  consist  of  instructions  giv- 
en by  the  trial  court  which  were  duly  excepted  to  by  ap- 
pellant, and  certain  instructions  asked  by  him  and  re- 
fused by  the  court,  which  refusal  he  assigns  as  error. 

The  court  instructed  the  jury  on  the  question  of 
malice  as  follows: 

"4.  Malice  is  that  stage  or  condition  of  mind  indi- 
cated by  a  wicked  and  malicious  purpose,  which  charac- 
terizes the  perpetration  of  a  wrongful  act,  intentionally 
committed,  and  without  lawful  excuse  or  justification.  It 
i-  that  quality  or  frame  of  mind  which  prompts  the  im- 
lawful,  premeditated  and  intentional  act  and  which  shows 
a  heart  resrardless  of  social  duty  and  fatally  bent  on  mis- 
chief.  This  frame  or  condition  of  mind  is  denominated 
express  or  actual  malice,  and  its  existence,  if  it  does 
exist,  is  to  be  found  bv  the  jury  as  any  other  material 
element  on  the  case,  beyond  a  reasonable  doubt.  Express 
malice  is  that  deliberate  intention  unlawfully  to  take 
awav  the  life  of  a  fellow  creature  which  is  manifest  bv 


142  SUPREME  COURT  OF   NEW   MEXICO, 


Territory   v.   Gutierrez. 


external  circumstances,  capable  of  proof.  And  in  pass- 
ing upon  this  issue  it  is  competent  for  the  jury  to  con- 
sider the  acts,  language  and  conduct  of  the  defendant  as 
shown  in  the  evidence,  in  connection  with  all  facts  and 
circumstances  proven  on  the  trial. 

"5.  In  cases  of  homicide,  however,  the  law  pre- 
sumes malice  from  the  use  of  a  deadly  weapon,  or  from 
the  wanton  or  cruel  killing  of  another  without  excuse  or 
justification  therefor,  or  without  considerable  provocation, 
unless  the  evidence  which  proves  the  homicide  also  shows 
that  it  was  perpetrated  without  malice.  If  you  believe 
from  the  evidence  bevond  a  reasonable  doubt  that  the  de- 
fendant  killed  the  said  Salomon  Yallejos,  wantonly  and 
cruelly,  without  justification  or  excuse  therefor,  or  without 
considerable  provocation,  or  that  he  killed  the  said  Salo- 
mon Vallejos  with  a  deadly  weapon,  then  the  law  pre- 
sumes that  it  was  done  maliciouslv  and  vou  should  so  find 
unless  you  further  believe  from  the  evidence,  that  it  was 
done  without  any  malice  in  fact.  You  are  instructed  as 
a  matter  of  law  that  a  loaded  gun  is  a  deadly  weaopn, 
and  the  law  presumes  that  every  sane  and  accountable 
human  being  intends  the  natural  and  probable  conse- 
quences of  his  own  voluntary  acts;  and  if  the  evidence 
proves  that  the  said  defendant  fired  leaden  bullets  into 
the  body  of  the  said  Salomon  Vallejos  and  inflicted  a 
wound  upon  or  in  the  body  of  the  said  Salomon  Vallejos 
then  you  would  l)e  warranted  in  concluding  that  the  de- 
fendant intended  to  inflict  said  wound  upon  or  in  the 
body  of  the  said  Salomon  Vallejos." 

It  is  a  serious  question,  whether  the  use  of  a  deadly 
weapon  under  the  circumstances  in  this  case,  would  jus- 
tify the  instructions  given;  and,  in  fact,  it  mav  well 
1      be    qucvstioned    whether   there    is    a    presumption    of 
law   arising   in    any   criminal    case   as     against     the 
accused  in  the  general  acceptation  of  the  term. 

Mr.  Wharton  in  his  work  on  criminal  evidence.  Sec- 
tion 738,  spealcing  of  the  presumption  of  malice  arisins: 
from  the  fact  of  the  killing  of  a  human  bein<T,  savs:  ^^e 
must  keep  in  mind  that  the  doctrine  that  malice  and  in- 
tent are  presumptions  of  law,  to  be  presumed  from  the 
mere  fact  of  killimr,  bolonars.  even  if  correct,  to  purely 
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speculative  jurisprudence,  and  cannot  be  applied  to  any 
case  that  can  possibly  arise  before  the  courts.  ♦  ♦  ♦  ♦  * 
Should,  however,  the  judge  make  the  proposition  not  spec- 
ulative, but  regulative;  should  he  direct  the  jury  that  log- 
ical inferences  of  this  class  are  presumptions  of  law  and 
tell  them  to  presume  malice  in  the  act  of  killing,  then 
this  would  be  error."  1  Elliott  on  Evidence,  (1904)  Sec. 
^  98:  1  Jones  on  Evidence,  Sec.  24;  Trumble  v.  Terri- 
tory of  Wyoming,  6  L.  R.  A.  384. 

This  court  held,  in  Territory  v.  Lucero,  8  N.  M. 
543,  that  the  presumption  of  malice  from  the  killing  of 
a  human  being  is  a  pT:esumption  of  fact  for  the  jury  and 
not  a  presumption  of  law.  The  elaborate  discussion  in 
that  case  and  the  conclusion  they  reach  is  equally  applic- 
able in  this  case;  for,  certainly,  no  stronger  presumption 
would  arise  from  the  use  of  a  deadly  weapon  in  a  case 
like  the  one  at  bar,  where  the  killing  and  the  use  of  the 
deadly  weapon  are  both  admitted,  and  the  defense  is  jus- 
tifiable homicide,  than  the  case  then  under  discussion. 
Here  appellant  was  an  officer  of  the  law  attempting  to  ar- 
rest the  deceased.  He  had  a  right  to  carry  the  weapon  and 
use  it  if  necessary  to  prevent  escape  or  to  overcome  re- 
sistance where  his  life  or  the  lives  of  members  of  his 
posse,  seemed  in  danger.  Territorv  v.  McGinnis,  10  N. 
M.  280. 

True,  the  evidence  as  to  the  necessity  of  appellant^s 
action  in   killing  the   deceased   is  conflicting,   and   upon 

that  question  of  necessity  depends  whether  or  not 
2      there  was  malice.     The  fact  that  appellant  used  a 

deadly  weapon  can  throw  no  light  upon  the  subject 
in  this  case;  and  the  instruction  which  literally  told  the 
jury  that  "if  you  believe  from  the  evidence,  bevond  a  reas- 
onable doubt,  that  the  defendant  killed  Salomon  Vallejos 
*****  with  a  deadly,  weapon,  then  the  law  presumes 
that  it  was  done  maliciously,  and  you  should  so  find,  un- 
less vou  further  believe  from  the  evidence  that  it  was 
done  without  any  malice  in  fact,"  was  misleadinsr  and 
erroneous  in  that  it  was  an  erroneous  statement  of  law 
and  placed  upon  the  defendant  the  burden  of  proof  on 
the  question  of  malice,  an  important  and  controlling  ele- 
ment of  the  crime  with  which  he  stood  charsred. 
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In  ordinary  cases  of  homicide  the  fact  of  the  use  of 
deadly  weapons  may  be  a  circumstance  from  which,  to- 
gether with  all  the  other  facts  and  circumstances  in  the 
case,  the  jury  might  infer  malice,  but  it  certainly  had 
no  application  here;  and  where  such  inference  does  arise 
it  is  rebutted,  and  controlled  by  the  presumption  of  in- 
nocence in  favor  of  the  defendant,  until  all  the  facts  and 
circumstances  of  the  case  corroborate  and  strengthen  such 
inference,  raising  it  Jo  the  dignity  of  proof  beyond  reas- 
onable doubt.  Davis  v.  United  States,  160  TJ.  S.  469 ; 
Chaffee  v.  United  States,  18  Wall.  516 ;  Territory  v.  Lu- 
cero,  supra. 

The  court  further  instructed  the  jury  as  to  murder 
in  the  second  degree  as  follows: 

"13.  You  are  instructed  that  deliberation,  premedita- 
tion and  malice  aforethought  are  not  elements  of  the 
crime  of  murder  in  the  second  degree.  Murder  in  the 
second  degree  is  the  killing  of  a  human  being  by  the 
use  of  a  dangerous  weapon  without  prenierjitation  and 
without  malice  aforethought." 

The  court  also  gave  instruction  Xo.  14  on  the  subject 
of  murder  in  the  secouid  degroo  as  follows: 

"You  are  instructed  that  if  vou  do  not  find  the  de- 
fendant  guilty  of  murder  in  the  first  degree:  but  if  you 
do  find  from  the  evidence  beyond  a  reasonable  doubt  that 
at  and  within  the  county  of  Valencia  and  Territory  of 
New  Mexico,  on  or  about  the  9th  day  of  Augiist,  1903, 
the  said  Salomon  Vallejos  was  then  and  there  living, 
and  that  then  and  there  tlie  defendant  made  an  assault 
upon  the  said  Salomon  Vallejos,  with  a  gun,  commonly 
called  a  rifle,  without  malice  aforethought,  and  did  then 
and  there  inflict  a  wound  upon  and  in  the  body  of  the 
said  Salomon  Vallejos  by  firing  off  said  gun  to,  at  and 
against  the  body  of  the  said  Salomon  Vallejos  and  there- 
by inflicted  a  wound  upon  and  in  the  body  of  the  said 
Salomon  Vallejos,  and  the  said  Salomon  Vallejos  after- 
wards, to-wit.,  on  the  said  9th  day  of  August,  1903,  died 
of  the  said  wound  so  inflicted  bv  the  defendant,  then  the 
said  defendant  would  be  guilty  of  murder  in  the  second 
degree,  and  you  should  convict  him  of  that  crime,  unless 
the  shooting  was  done  in  self  defense;  and  in  that  case 
you  should  find  the  defendant  not  guilty.'* 
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These  instructions  were,  we  think,  erroneous  for  the 
following  reasons : 

First.  Instruction  number  thirteen  did  not  define 
murder  in  the  second  degree  as  it  is  defined  by  our  statute. 
Section  1064,  Comp.  Laws^  1897,  is  as  follows : 

"All  murder  which  shall  be  perpetrated  without  a 
design  to  effect  death  by  a  person  while  engaged  in  the 
commission  of  a  misdemeanor,  or  which  shall  be  perpetrated 
in  the  heat  of  passion  without  design  to  effect  death, 
but  in  a  cruel  and  unusual  manner,  or  by  means  of  a  dan- 
gerous weapon,  unless  it  is  committed  under  Buch  circum- 
stances as  constitute  excusable  and  justifiable  homicide,  or 
which  shall  be  perpetrated  unnecessarily,  either  while  re- 
sisting an  attempt  by  the  person  killed  to  commit  any  of- 
fense against  person  or  property,  or  after  such  attempt 
shall  have  failed,  shall  be  deemed  murder  in  the  second 
degree." 

It  will  be  seen  that  no  such  construction  as  that  given 
by  the  learned  trial  court  can  be  gleaned  from  this  stat- 
ute. While  the  omission  of  the  word  "unlawful"  in  num- 
ber 13,  may  be  cured  by  the  general  definition  of  murder 
in  instruction  number  3,  vet  it  cannot  be  said  that  the 
mere  killing  of  a  human,  being  with  a  deadly  weapon, 
without  deliberation  and  without  malice  aforethought,  is 
murder  in  iiie  second  degree.  , 

The  statute  makes  murder  iu  the  second  degree  those 
cases  only  which  come  under  its  express  provisions,  namely : 

1.  All  murder  which  shall  be  perpetrated  without 
a  design  to  effect  death  by  a  person  while  engaged  in  the 
commission  of  a  misdemeanor,  or 

2.  All  murder  which  shall  be  perpetrated  in  the 
heat  of  passion  without  design  to  effect  death,  but  (a) 
in  a  cruel  or  unusual  manner,  or  (b)  by  means  of  a 
dangerous  weapon,  unless  it  is  committed  under  such  cir- 
cumstances as  constitute  excusable  or  justifiable  homi- 
cide; or, 

3.  All  murder  which  shall  be  perpetrated  unnec- 
cessarily,  either  while  resisting  an  attempt  by  the  person 
killed  to  commit  any  offense  against  the  person  or  prop- 
erty, or  after  such  attempt  shall  have  failed. 

It  will  be  readilv  seen  that  under  the  eviflenoe  in 
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this  case  the  shooting  with  a  dangerous  weapon  was  not 
in  the  heat  of  passion,  and  consequently  the  attempted 
definition  does  not  apply.  Tf  there  was  murder  in  the 
second  degree  in  this  case,  it  must  have  been  under  the 
third  sub-division  as  outlined  above. 

Wo  are  further  of  the  opinion  that  the  trial  court 
should  have  given  instruction  number  one  asked  for  by 
the  defendant,  as  the  same  substantially  outlines  jus- 
3  tifiable  homicide  under  Section  1068,  and  sub-divi- 
sion 3rd  of  Section  1039,  Comp.  Laws,  1897;  and  the 
appellant  had  a  right  to  have  that  question  submitted  to 
the  jury  under  the  evidence. 

For  the  reasons  given  the  cause  is  reversed  and  re- 
manded for  a  new  trial. 

William  J.  Mills,  C.  J.,  John  R.  McFie,  A.  J.,  Frank 
W.  Parker,  A.  J.,  and  Wm.  H.  Pope,  A.  J.,  concur. 

Abbott,  A.  J.,  did  not  sit  in  this  case  nor  participate 
in  this  decision. 


[No.    1025,   June   27,    1905.] 
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before  Fraxk  W.  Parker,  Associate  Justice.    Affinned. 

BoxHAM  &  Holt,  for  appellants. 

Xo  authorities  cit«d  except  Territorial  statutes. 

E.  C.  Wade,  for  appellees. 

Community  ditches  under  the  Xew  Mexico  statutes 
are  involuntary  quasi  corporations;  public  in  nature  and 
use. 

15  Eng.  &  A.  M.  Enc.  of  Law,  (1st  Ed.) 
p.  0/55 ;  1  Beach  on  Public  Corporations,  Sees. 
3  and  4 ;   Eliott  on   Municipal   Corporations, 
Sees.  3-4-71  and  72. 
Such  corporations  are  not  liabe  for  torts. 

Elmore     v.      Drainage       Commissioners, 
135  111.  260;  1  Beach  on  Public  Corporations. 
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An  irreparable  injury  is  not  necessarily  such  an  in- 
jury as  is  beyond  the  possibility  of  reparation  or  compen- 
sation in  damages. 

10  Eng.  &  Am.  Enc.  of  Law   (Ist  Ed.) 
p.  837. 

SYLLABUS. 

1.  In  1875,  the  ditch  here  involved  was  established  and 
constructed  as  a  community  ditch  for  the  purpose  of  sup- 
plying water  to  plaintiffs  and  defendants  and  others  owning 
lands  within  reach  thereof.  The  course  of  the  main  ditch 
as  thus  originally  established  was  adhered  to  up  to  1903, 
when  defendants  as  commissioners  thereof,  and  acting  un- 
der resolution  of  a  majority  interested  in  said  ditch,  but 
over  the  objections  of  the  minority,  abandoned  the  ancient 
ditch  and  located  said  main  ditch  about  a  half  a  mile  from 
the  old  main  ditch,  whereupon  plaintiffs  con-stituting  said 
minority  prayed  an  injunction  to  restrain  the  maintenance 
of  said  new  ditch  as  the  main  ditch  of  said  community.  Held 
that  under  the  allegations  of  damage  in  the  complaint  the  in- 
junction was  properly  granted. 

2.  The  right  to  have  the  original  community  ditch  run 
through  or  near  the  lands  of  plaintiffs  upon  its  ancient 
course,  was  a  property  right  in  plaintiffs  secured  by  the 
original  mutual  understanding  by  which  the  ditch  was  con- 
structed upon  Buch  course. 

3.  By  entering  into  such  community  enterprise  plain- 
tiffs did  not  vest  in  the  majority  interested  in  said  ditch 
the  power  to  change  at  will  to  plaintiffs'  damage,  the  an- 
cient course  of  said  ditch,  but  such  change  could  (except 
as  hereinafter  indicated)  be  effected  only  by  the  method 
necessary  in  the  case  of  any  other  property,  to-wit.,  by  the 
consent  of  the  owner  thereof. 

4.  The  act  of  February  28,  1895  (C.  L.  Sees.  8-14),  con- 
strued and  held  that  the  ditch  corporations  thereby  created 
were  involuntary  public  quasi-corporations,  with  no  powers 
except  those  expressly  conferred  by  statute  or  such  as  were 
impliedly  necessary  to  the  performance  of  those  statutory 
powers. 
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5.  The  act  last  cited  does  not  confer  upon  the  officer  or 
majority  interested  in  the  ditchee  thereby  incorporated,  any 
powers  as  to  changing  the  ancient  course  of  the  same  against 
the  consent  of  owners  to  be  injuriously  affected  by  such 
change. 

6.  While  under  the  original  community  plan  and  under 
the  corporation  which  succeeded  it,  no  power  was  vested  in 
the  majority  to  change  at  will  the  main  ditch  so  as  injurious- 
ly to  affect  the  rights  of  a  minority,  except  by  the  consent  of 
such  minority,  where  the  maintenance  of  a  ditch  becomes  a 
practical  impossibility,  this  rule  does  not  obtain  and  such 
main  ditch  may  under  the  circumstances  last  named  be 
changed  to  an  extent  sufficient  to  avoid  such  insuperable 
obstacle. 

7.  The  principle  last  stated  rests  not  upon  any  power 
to  detract  from  property  rights  upon  the  ground  of  necessity, 
but  upon  the  ground  that  under  the  original  understanding 
by  which  the  ditch  was  built,  all  parties  must  be  presumed  to 
have  consented  in  advance  to  a  modification  of  the  original 
course  of  the  ditch,  should  such  thereafter  ever  become  ab- 
solutely necessary  to  the  continued  exitrtence  of  the  com- 
munity enterprise. 

8.  O.  L.  Sec.  5,  providing  "that  the  course  of  ditches  or 
acequlas  established,  shall  not  be  disturbed,"  construed  and 
held  to  render  unalterable  the  course  of  community  ditches 
where  the  continued  existence  of  the  same  upon  the  old 
course  has  become  practically  Impossible. 

9.  The  mere  fact  that  the  expense  of  Inconvenience  con- 
nected with  the  use  of  the  old  ditch  is  greater  than  would  be 
present  upon  some  other  course  will  not  under  the  rule  above 
stated  Justify  a  change.  The  difficulties  Justifying  such  a 
change  must  amount  to  a  practical  prohibition  upon  the  fur- 
ther maintenance  of  the  old  ditch. 

10.  The  facts  alleged  in  defendants'  answer,  when  meas- 
ured by  the  rule  last  stated,  are  not  sufficient  to  Justify  the- 
change  attempted  by  the  defendant  commissioners  and  the 
demurrer  to  such  answer  was  properly  sustained. 
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This  is  a  suit  instituted  in  the  court  below  by  Pelici- 
ano  Candelaria  and  sixteen  others  against  Serapio  Valle- 
jos, Efren  Duran,  and  Filomeno  Jaramillo,  as  commis- 
sioners of  the  Acequia  Madre  of  Colorado  and  Santa  Te- 
resa. 

As  the  disposition  of  the  case  turns  on  the  pleadings, 
these  will  be  fully  outlined.  The  complaint  in  substance 
alleges  that  the  acequia  just  mentioned  is  a  community 
ditch  established  and  constructed  in  1875  to  irrigate  the 
lands  of  complainants  and  other  residents  of  the  towns  of 
Colorado  and  Santa  Teresa,  and  that  it  has  been  ever 
since  and  is  now  managed,  operated  and  maintained  un- 
der and  in  conformity  with  the  statutes  of  the  Territory 
regulating  community  ditches ;  that  plaintiffs  own  and  pos- 
sess, severally,  tracts  of  farming  land  thereunder  and 
watfer  rights  therein  entitling  them  and  each  of  them  sev- 
erally upon  equal  tenns  with  all  others  of  such  owners 
of  land  under  said  ditch  to  the  use  of  the  water  flowing  in 
said  ditch  for  the  irrigation  of  their  several  tracts  of 
land;,  that  the  main  ditch  has  its 'course  from  a  point  in 
the  Eio  Grande  in  Precinct  12  of  the  said  countv  and 
thence  through  the  low  lands  of  the  valley  of  said  river 
and  through  Precincts  12  and  16  to  a  point  below,  on  or 
near  the  said  river;  that  there  is  a  certain  lateral  ditch, 
constructed  by  persons  owning  lands  and  rights  for  irri- 
gation imder  the  main  ditch,  said  lateral  ditch  having  its 
source  at  a  point  on  said  main  ditch  about  five  miles  from 
the  mouth  thereof ;  running  thence  on  hisrh  ground  north- 
wardly of  and  generally  parallel  with  said  main  ditch  to 
a  point  about  six  miles  below  where  it  united  with  the  main 
ditch ;  that  the  defendant  commissioners  on  or  about  May 
1,  1903,  at  a  meeting  held  by  them  as  such,  determined, 
against  plaintiffs'  protest,  that  said  so-called  lateral  ditch 
should  henceforth  be  and  be  operated,  managed  and  main- 
tained as  the  main  ditch,  that  said  commissioners  would 
henceforth  refuse  to  assess  or  require  fatigue  work  or 
task  for  the  maintenance  of  so  much  of  the  main  ditch 
as  lies  between  the  intake  and  point  of  discharge  of  the 
so-called  lateral,  and  would  thenceforth  refuse  to  clear. 
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repair,  operate,  manage  and  maintain  said  portion  of  said 
main  ditch,  but  would  leave  the  same  to  be  operated,  man- 
aged and  maintained  by  and  at  the  sole  expense  of  those 
persons  irrigating  therefrom ;  that  they  would  assess  and 
charge  the  plaintiffs  and  all  other  o^vTiers  of  land  under 
said  main  ditch  and  against  their  said  tracts  of  land  the 
expense  of  managing,  operating  and  maintaining  said 
lateral,  and  of  distributing  water  therefrom  and  would 
give  or  cause  to  be  given  credit  on  the  books  of  said  com- 
munity ditch,  to  all  persons  performing  or  contributing 
work  on  said  lateral  as  for  so  much  work 
done  on  the  said  main  ditch,  and  would  issue  and 
deliver  to  all  such  persons  rec^eipts  in  accord- 
ance with  such  credits.  The  complaint  furi^her  alleges 
that  the  defendants  threaten  and  intend  to  denv  and  refuse 

m 

water  from  said  community  ditch  to  all  who  refuse  to  per- 
form or  contribute  work  for  said  lateral  ditch,  and  also 
threaten  and  intend  to  arrest  and  prosecute  plaintiffs  in 
case  they  persist  in  a  refusal  to  acquiesce  in  defendant's' 
unlawful  acts,  thus  subjecting  plaintiffs  to  great  annoy- 
ance, loss  of  time  and  expense.  They  also  allege  that  said 
commissioners  during  tKe  construction  of  said  ditch,  divert- 
ed unlawfully  and  without  plaintiffs'  consent  a  large 
amount  of  the  funds  of  the  communitv  ditch  contributed 
solely  for  tlie  maintenance  thereof,  to  the  promotion  and 
construction  of  said  lateral  ditch  and  threaten  to  divert 
other  funds  to  the  maintenance  of  said  lateral  ditch, 
thereby  occassioning  loss  to  said  community  ditch ;  that 
plaintiffs  are  small  farmers,  dependent  entirely  on  cul- 
tivation of  tracts  of  land  situated  on  both  sides  of  the 
section  of  the  main  ditch  here  involved,  with  growing 
crops  thereon  which  will  become  wholly  lost  if  defendants' 
threats  and  intentions  are  carried  out:  that  some  of  said 
tracts  are  so  situated  that  it  is  a  ])hysical  impossibility  to 
irrigate  the  same  from  said  lateral  ditch,  while  to  irri- 
gate other  tracts  from  said  lateral  will  require  great  ex- 
penditure of  time  and  money  by  plaintiffs  in  the  construc- 
tion of  new  laterals,  which  ex])ense  plaintiffs  are  unable 
to  bear;  that  unless  defendants  shall  be  enjoined  from 
said  acts,  great  confusion  and  uncertainty  will  arise  in  the 
affairs  of  said  ditcli,  the  proportionate  burden  and  expense 
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of  plaintiffs  in  maintaining  said  community  ditoli  and  in 
providing  water  for  irrigation  will  be  greatly  increased, 
their  crops  will  be  lost,  their  lands  depreciated  in  value 
and  "they  will  suffer  great  and  irreparable  injury.""  There 
is  an  allegation  that  ^^defendants  are  insolvent  and  irre- 
sponsible.'* The  complaint  prays  for  an  injunction  re- 
straining the  defendants,  (1)  from  making  and  constitut- 
ing said  lateral  ditch  as  the  main  ditch  or  operating,  man- 
aging or  maintaining  it  as  such;  (2)  from  failing  or  re- 
fusing to  assess  fatigue  work  for  the  clearing,  repairing 
and  maintenance  of  said  main  ditch;  and  from  failing  or 
refusing  to  clean,  repair,  operate,  manage  and  maintain 
said  main  ditch;  (3)  from  assessing  or  charging  to  plain- 
tiffs or  others  owning  lands  and  rights  of  irrigation  under 
said  main  ditch  or  to  their  lands  any  fatigue  work  con- 
nected with  the  saifl  lateral  ditch;  (4)  from  failing  and 
refusing  to  assess  ratably  and  equally  for  the  maintf'uance 
of  the  main  ditch;  (5)  from  issuing  or  permitting  to  bo 
issued  any  receipts  or  credits  for  work  done  on  said  lateral 
ditch  as  for  fatigue  work  done  on  the  main  ditch:  (6) 
from  applying  any  money  or  labor  contributed  for  the 
main  ditch  to  be  applied  to  the  lateral  ditch;  (7)  from 
withholding  water  from  plaintiffs  because  of  their  re- 
fusal to  contribute  toward  the  lateral;  (8)  and  from  ini- 
tiating criminal  prosecutions  against  plaintiffs  for  taking 
water  ratably  and  proportionately,  simply  because  they  may 
have  failed  to  contribute  to  such  lateral  ditch. 

The  defendants  filed  their  answer  in  which  th(»y  ad- 
mitted that  the  main  ditch  was  established  and  constructed 
and  originally  had  its  course  as  alleged,  but  averred  that 
upon  April  18,  1903,  at  the  request  of  a  large  majority 
of  the  owners  of  the  said  ditch,  amons:  them  Foliciano 
Candelaria,  one  of  the  plaintiffs,  but  airainst  the  wishes 
and  protests  of  the  other  plaintiffs,  the  portion  of  the 
main  ditch  described  in  the  complaint  was,  by  resolution 
of  defendants,  abandoned  as  such  and  the  lateral  ditch 
adopted  in  lieu  thereof  as  a  pori»on  of  snid  main  ditch, 
and  that  since  said  date  said  lateral  ditch  had  boon  main- 
tained, operated  and  controlled  by  defendants  as  such  main 
ditch:  that  the  action  of  April  18,  1903,  wai?  at  a  meet- 
ing held  by  defendants,  as  such  commissioners,  aft'T  no- 
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tice  to  all  owners  of  water  rights  in  said  main  ditch  and 
on  the  jK'tition  of  a  large  majority  of  said  owners,  and 
after  a  full  hearing  and  ^'with  full  right  and  authority 
so  to  do."  A  copy  of  the  resolution  adopted  by  said  com- 
missioners at  the  meeting  of  April  18,  1903,  is  attached 
to  the  answer.  Defendants  deny  that  plaintiffs  have  been 
deprived  of  their  share  of  the  water  flowing  in  the  main 
ditch,  and  deny  that  they  have  made  any  threats  of  crimi- 
nal prosecution  against  plaintiffs  or  any  of  them.  They 
further  deny  that  they  intend  to  deprive  plaintiffs  or  any 
of  them  of  water  from  said  community  ditch  "so  long  as 
the  said  plaintiffs  comply  with  the  rules  and  retaliations 
provided  by  law  which  entitle  tliem  to  water  from  said 
main  ditch  and  do  the  necessary  fatisriie  and  assessment 
work  thereon,'*  and  deny  that  any  of  plaintiffs'  tracts  of 
land  are  so  situated  that  it  is  physically  impossible  to  irri- 
gate the  same  from  the  main  ditch  as  constituted  by  the 
resolution  of  April  18,  1903,  but  aver  that  all  the  land 
hitherto  irrigable  from  the  old  main  ditch  can  still  be  and 
is  now  being  irrigated  from  the  main  ditch  as  now  con- 
stituted, and  that  in  no  instances  will  the  extension  of  the 
lateral  ditches  necessary  for  irrigation  under  the  new 
system  have  to  be  for  a  greater  distance  than  about  one-half 
mile,  and  they  further  deny  that  the  construction  of  said 
new  laterals  will  necessitate  the  expenditure  of  money  or 
labor  beyond  what  plaintiffs  are  able  to  bear.  Defendants 
further  deny  that  any  of  the  monev  of  the  community 
ditch  was  used  on  the  new  ditch,  and  denv  that  they 
threaten  or  intend  to  divert  wrongfully  any  funds  in  the 
maintenance  of  the  so-called  lateral  ditch ;  averring,  how- 
ever, that  they  intend  to  use  and  apply  funds  coming 
under  their  control  as  commissioners  in  the  maintenance 
of  said  so-called  lateral  as  a  part  of  said  main  ditch. 
There  is  further  a  denial  that  there  is  danorer  of  any 
confusion  or  uncertaintv  in  the  affairs  of  said  ditch,  or 
that  the  proportionate  burden  and  expense  of  plaintiffs 
or  any  of  them  will  be  greatly  increased  by  the  new  ar- 
rangement, or  that  they  will  lose  their  crops,  or  that  their 
lands  will  depreciate  in  value,  or  that  they  will  suffer 
great  or  irreparable  injury,  and  they  also  deny  that  they 
or  the  corporation  represented  by  them  is  insolvent  or 
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iricisponsible.  Further  answering  defendants  admit  that 
the  ditch  in  controversy  was  established,  constructed  and 
maintained  as  alleged;  that  in  the  year  1895,  under  the 
statutes  of  said  Territory  it  became  a  corporation  and 
over  since  has  been  and  now  is  managed,  operated  and 
maintained  as  such  under  the  name  of  the  Acequia  Madre 
of  Colorado  and  Santa  Teresa;  that  said  main  ditch  be- 
tween points  in  controversy  is  intersected  and  traversed 
by  a  large  arroyo  having  its  source  a  number  of  miles 
above  the  point  of  such  intersection,  and  that  for  many 
years  last  past,  during  the  rainy  season,  the  flood  waters 
of  this  arroyo  have  frequently  washed  out  said  main  ditch 
and  completely  destroyed  portions  of  said  ditch  and  crops 
growing  upon  the  lands  embraced  within  the  flooded  dis- 
trict; that  said  floods  have  been  so  frequent  "as  to  render 
it  practically,  if  not  entirely,  impossible  to  maintain  said 
main  ditch  between  the  points  referred  to  as  the  same 
would  no  sooner  be  repaired  than  another  flood  would 
'destroy  it^';  that  the  frequent  repairs  and  the  frequent 
destruction  of  crops  has  entailed  great  loss  upon  the 
owners  thereof,  and  great  loss  has  also  been  incurred  by 
reason  of  the  inability  of  the  owners  to  obtain  water  for 
their  crops  during  the  periods  when  said  portion  of  said 
ditch  was  so  destroyed;  that  the  so-called  lateral  ditch 
was  constructed  prior  to  April  18,  1903,  by  consent  of  the 
owners  of  said  community  ditch  and  upon  hijfher  ground 
then  the  corresponding  portion  of  the  old  main  ditch, 
and  is  so  located  as  to  prevent  its  being  damaored  by  the 
flow  waters  from  said  arroyo;  that  about  the  first  day  of 
April,  1903,  there  was  presented  to  defendants  as  com- 
missioners a  petition  signed  by  ninety-four  of  the  owners 
in  said  ditch,  being  over  eighty  per  cent  of  said  owners, 
praying  said  defendants  to  call  a  public  meeting  of  all 
of  said  owners  to  determine  by  majority  vote,  whether 
the  portion  of  the  old  main  ditch  in  controversv  should 
be  abandoned  as  such  and  whether  the  said  lateral  ditch 
should  be  adopted  as  a  portion  of  said  main  ditch  in  lieu 
thereof,  and  that  Feliciano  Candelaria,  one  of  the  plain- 
tiffs, joined  in  and  signed  said  petition;  that  pursuant  to 
said  petition  the  defendants  called  a  public  meeting  of 
the  owners  in  said  communitv  ditch  to  be  held  in  the  said 
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town  of  Colorado  on  April  18,  1903,  and  gave  public  no- 
tice thereof;  that  said  meeting  was  attended  by  a  large 
majority,  if  not  all,  of  the  plaintiffs,  and  it  was  then  and 
there  decided  by  the  votes  of  a  majority  of  those  present 
and  a  majority  of  the  interests  in  said  community  ditch, 
to  abandon  the  portion  of  the  old  ditch  here  involved  and 
to  adopt  in  lieu  thereof  the  said  so-called  lateral,  and 
that  the  defendants  then  and  there  adopted  a  resolution 
providing  that  the  lateral  ditch  aforesaid  was  thenceforth 
to  be  operated  as  a  part  of  the  main  ditch,  and  the  said 
abandoned  portion  of  the  main  ditch  was  to  be  made  a 
lateral  ditch.  Copies  of  said  petition  and  resolution  are 
attached  to  the  answer  as  a  part  thereof.  Defendants  fur- 
ther aver  that  said  action  was  for  the  purpose  of  decreas- 
ing the  expense  of  maintaining  said  main  ditch,  and  in 
order  to  avoid  the  loss  and  damage  by  reason  of  floods  as 
aforesaid ;  that  said  action  has  been  beneficial  to  a  large 
majority  of  the  owners  of  said  main  ditch  and  has  enabled 
the  majority,  if  not  all,  of  the  plaintiffs  to  irrisrate  more 
land  than  under  the  main  ditch  as  it  was  maintained  prior 
to  April  18,  1903 ;  "that  plaintiffs  are  now  enabled  to 
irrigate  all  of  the  lauds  which  they  could  irrisrate  prior 
to  the  action  aforesaid  and  with  equal  if  not  greater  facili- 
t}^  than  they  could  from  the  abandoned  portion  of  said 
main  acequia ;  that  in  fact  some  of  the  plaintiffs  are  now 
irrigating  more  land  than  they  did  prior  to  the  change 
referred  to,  and  some  tracts  which  thev  were  absolutelv 
unable  to  irrigate  from  the  ditch  as  formerly  maintained  f 
that  said  lateral  ditch  is  shorter  and  straiirhter  than  the 
abandoned  ditch,  and  this  fact  as  well  as  its  immunity 
from  floods  make  the  cost  of  maintenance  much  less  than 
previously;  that  said  new  ditch  is  at  no  point  more  than 
about  one-half  mile  from  the  main  ditch  and  that  laterals 
can  be  extended  therefrom  to  plaintiffs*  lands  at  compara- 
tively small  expense  and  that  plaintiffs  can  utilize  the 
abandoned  portion  of  said  ditch  as  a  lateral  and  thus  irri- 
gate with  the  same  facility  as  prior  to  April  18,  1903, 
and  indeed  with  additional  facilities,  as  said  new  portion 
of  said  main  ditch  enables  them  to  irrigate  lands  not  for- 
merly irriirable.  Tt  is  further  allegred  that  to  maintain 
longer  said  abandoned  portion  of  said  main  ditch  will  en- 
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tail  loss  and  expense  upon  the  great  majority  of  the  own- 
ers in  said  ditch  which  they  are  unable  to  bear,  and  that 
by  reason  of  the  frequent  injuries  to  said  abandoned  por- 
tion and  to  their  crops  by  reason  of  its  partial  destruc- 
tion from  time  to  time^  such  majority  owners  will  be  irre- 
parably injured.  The  petition  for  a  change  of  the  ditch 
referred  to  and  made  a  part  of  the  answer,  pres(»nts  a  num- 
ber of  reasons  for  the  change  more  or  less  intellijrible, 
but  the  damage  to  the  old  ditch  bv  reason  of  floods  is  not 
among  the  reasons  set  up.  The  resolution  adopted  like- 
wise fails  to  mention  this  as  a  reason  for  the  change. 

The  answer  was  demurred  to  upon  a  number  of 
grounds  and  after  an  amendment  by  defendants,  setting 
up  the  fact  that  all  of  the  defendants'  acts  were  done 
upon  the  petition,  at  the  request  and  in  accordance  witli 
the  votes  of  the  persons  owning  a  majority  interest  in  said 
acequia,  the  demurrer  to  said  amended  answer  was  sus- 
tained, and  defendants  electing  to  stand  upon  their  answer, 
the  court  entered  judgment  enjoining  defendants  as  prayed 
with  respect  to  the  new  ditch,  but  denying  without  preju- 
dice the  relief  prayed  as  to  the  maintenance  and  operation 
of  the  old  ditch  upon  the  ground  that  an  adequate  remedy 
at  law,  to-wit,  by  mandamus,  existed,  to  enforce  the  per- 
formance of  defendants'  duty  in  that  respect.  Whereup- 
on defendants  sued  out  an  appeal  to  this  court. 

OPINION  OF  THE  COURT. 

POPE,  J. — (After  making  the  foregoing  statement  of 
the  case).     The  question  standing  at  the  very  threshold 

of  this  controversy  is,  what  was  the  understanding 
1      under  which  the  ditch  whose  course  it  is  now  sought 

to  change  was  laid  out?  The  pleadings  upon  this 
point  are  very  meager.  The  answer  alleges  simply  that 
the  ditch  in  (]uestion  was  established  and  constructed 
about  the  year  1875  for  the  purpose  of  supplying  water 
for  the  irrigation  of  the  lands  within  reach  thereof,  be- 
longing to  and  cultivated  by  the  owners  of  water  rights 
in  said  ditch  and  that  it  has  ever  since  been  and  is  now 
managed,  operated  and  maintained  in  accordance  with  the 
territorial  laws  regulating  community  ditches.  We  are 
not  informed  by  the  pleadings  as  to  any  specific  terms 
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and  conditions  under  which  the  ditch  was  built  and  we  are 
remitted  to  general  understanding  and  local  custom  for 
the  ascertainment  of  the  meaning  of  the  term  community 
ditch  as  here  used.  Indulging  judicial  notice  upon  this 
point  to  the  extent  permissible  and  viewing  the  allegations 
in  the  light  of  local  custom  we  conclude  that  this  initial 
transaction  was  as  follows:  "In  1875  there  wore  at  or 
near  the  towns  of  Colorado  and  Santa  Teresa,  in  Dona 
Ana  county,  a  number  of  owners  of  land,  among  them 
the  plaintiffs  or  their  predecessors  in  the  title  of  the  tracts 
here  involved;  that  said  owners  recognizing  the  compara- 
tive worthlessness  of  their  lands  unless  watered,  agreed 
among  themselves  to  construct  by  joint  energy  and  joint 
capital  the  ditch  in  question,  running  along  the  course  it 
had  prior  to  the  change  now  complained  of;  that  such 
course  was  the  result  of  mutual  agreement  and  mutual  con- 
cession, designed  to  yield  the  best  results  to  the  communi- 
ty as  a  whole  and  to  each  of  the  land-holders  in  the  culti- 

« 

vation  and  improvement  of  his  particular  holding;  that 
subject  to  a  possibility  to  be  hereafter  discussed,  the  ar- 
rangement thus  made  and  the  course  of  the  ditch  thus 
agreed  upon  was  to  be  for  all  time,  unless  modified  by 
mutual  and  unanimous  agreement;  that  relying  upon  this 
arrangement  and  the  permanence  of  the  ditch  thus  estab- 
lished bv  the  community  effort,  each  of  said  land-holders 
proceeded  to  cultivate  his  tract,  and  in  some  instances  to 
place  upon  his  holding  improvements  representing  the  sum 
total  of  his  earthly  belongings.  The  result  of  this  arrange- 
ment, which  is  a  part  of  the  local  history  of  every  com- 
munity ditch  in  this  Territory,  was  to  invest  each  tract  of 
land  held  by  the  holders  of  this  ditch,  with  a  certain  valu- 
able appurtenance,  to-wit,  a  ditch  running  through  or 
near  it  upon  definite  course,  delivering  a  certain  amount 
of  water  at  a  cost  to  said  owner  of  a  certain  justly  pro- 
portioned amount  of  fatigue  work,  toward  the  mainten- 
ance of  said  ditch.  The  land,  of  course,  was  property  of 
the  highest  kind,  but  equally  was  the  presence  of  the  ditch 
and  the  \nelding  from  it  of  a  certain  fixed  amount  water 
property,  for  it  was  the  presence  of  this  ditch  and  the 
presence  of  this  water  that  made  the  land  of  value  and 
differentiated  it  from  millions  of  acres  of  comparatively 
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valueless  land  in  the  arid  West.  Each  owner  under  this 
mutual  arrangement  continued  to  enjoy  the  possession  of 
his  property  and  of  its  appurtenant  water  until  April 
18,  1903,  when  the  ditch  commissioners  decided  that  the 
ditch  shall  no  longer  run  where  it  ran  before,  but  that 
for  six  miles  of  its  length  it  shall  run  about  a  half  a  mile- 
from  the  old  course  and  thus  through  an  entirely  different 
series  of  tracts  of  land  from  that  over  which  it  was  origi- 
nally laid  out.  The  effect  of  this  is  to  change  materially 
the  water  facilities  appurtenant  to  the  tracts  in  the  strip 
of  six  miles  along  the  old  ditch.  These  tracts,  instead 
of  being  watered  from  the  old  ditch  maintained  by  the- 
community,  must  now  be  watered  either  from  the  old  ditch 
maintained  as  a  lateral  at  the  expense  of  the  owners  in 
the  six  mile  strip  or  by  laterals  run  at  great  expense  from 
the  new  main  ditch.  The  effect  of  this  is  to  place  upon 
the  owners  of  these  tracts  a  burden  which  thev  did  not 
have  under  the  original  agreement;  if  they  irrigate  from 
the  old  ditch  it  must  be  by  keeping  that  ditch  up  at  their 
own  expense,  meanwhile  contributing  to  the  new;  if  they 
iiTigate  from  the  new  ditch  it  can  only  be  by  building 
new  laterals,  if  perchance  they  have  the  means  to  build 
and  maintain  such.  If  thev  are  without  means  to  main- 
tain  or  construct  such  laterals  they  are  forced  to  the  com- 
fortless alternative  of  getting  along  without  any  water 
at  all.  The  effect  of  this  in  its  most  favorable  altema' 
tive  is  directly  to  increase  the  burden  upon  the  tracts 
worked  bv  them  or  stated  conversely  to  diminish  directlv 
the  value  of  those  tracts  by  diminishing  or  taking  away 
that  which  alone  gives  value  to  the  land.  To  do  this  in 
effect  is  to  ignore  the  mutual  agreement  originally  en- 
tered into  between  all  the  parties  fixing  the  ditch  upon  a 
definite  course;  it  is  to  take  way  to  a  certain  extent  the 
value  of  property  which  has  been  improved  in  reliance 
upon  that  agreement.  Each  of  these  being  Hone  aerainst 
the  will  and  over  the  protest  of  the  plaintiffs,  who  were 
parties  or  privies  to  the  original  agreement  creating  the 
community  and  are  owners  of  the  property  whose  value  it 
is  thus  sought  to  diminish  or  destroy,  can  this  action  on 
tho  part  of  the  commissioners  be  upheld  in  duo  regarrl  to 
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the  sanctity  of  contraxjt;    Can  it  be  harmonized  with 

2  the   constitutional   provisions   against   the   taking   of 
property   witliout  clue  process  of   law?     I^et   us  see 

what  justification  the  defendant  commissioners  offer  for 
their  action.  We  shall  first  consider  the  matter  upon  the 
same  basis  as  is  disclosed  by  the  |)etition  of  the  majority 
owners  to  the  meeting  of  A])ril  18,  1903,  that  is  to  say, 
without  reference  to  the  presence  of  any  difficulty  in  main- 
taining the  ditch  on  account  of  floods.  Defendants  in 
the  first  place  allege  in  brief  that  their  resolution  making 
the  change  was  upon  the  petition  of  a  majority  of  the 
interests  in  the  ditch,  who,  at  the  meeting  called  for  that 
purpose,  voted  for  such  change.  Do  these  facts  justify  the 
action  complained  of  ?  We  think  not.  We  find  nothing  in 
the  pleadings  nor  in  the  custom  of  community  ditch  or- 
ganizations to  justify  the  conclusion  that  the  will  of  the 
majority  of  the  interests  on  a  given  ditch  can,  over  objec- 
tion of  those  affected  thereby,  arbitrarily  change  its  course, 
or  otherwise  modify  the  agreement  which  placed  it  at  a 
particular  point.  If  it  takes  two,  or  three,  or  ten  to  make 
a  bargain,  it  takes  equally  tliat  number  to  abrogate  one. 
There  is  nothing  in  the  fact  that  plaintiffs  or  their  prede- 
cessors by  unanimous  understanding  entered  into  a  com- 
munity to  build  a  ditch  upon  a  certain  course,  to  justify 
the  conclusion  that  such  an  agreement  carried  with  it  the 
powpr  on  the  part  of  the  majority  to  take  away  the  ditch 
from  the  lands  of  the  minority  and  run  it  across  entirely 
different  lands  A  mutual  contract  would  have  little  value 
if  it  conferred  upon  a  majority  of  its  participants  the 
right  to  vary  its  terms  at  any  time,  without  regard  to  the 
wishes  of  all  concerned  Tf  a  contract  possesses  any  sanc- 
tity that  sanctity  is  invokable  for  the  protection  of  all  par- 
ties to  it.  By  entering  into  such  an  asrreement  the  o\*TieT 
of  land  cannot  be  presumed  to  have  abdicated  to  a  ma- 
jority of  his  associates  the  power  to  take  awav  from 

3  him  all  of  the  benefits  flowins:  from  such   contract 
and  to  have  vested  in  others  the  power  to  ruin  him. 

If  the  power  here  claimed  for  the  maioritv  existed,  it 
existed  equally  to  chancre  the  course  of  the  ditch,  not  only 
beginning  at  a  point  iiye  miles  from  its  intake,  but  also 
from   a   point   immediately   at   its   intake.      That   power 
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>iice  conceded  becomes  a  power  to  divert  it  from  its 
•ourse  not  only  for  a  distance  of  six  miles  but  for  the 
whole  lenprth  of  the  ditch ;  to  cause  the  new  course  to  be 
not  only  a  haJf  mile  from  the  old  ditch,  but  as  inanv 
miles  as  the  will  of  an  arbitrary  majority  mav  decide. 
True,  any  such  action  would  still  leave  the  owners  of 
the  tracts  the  privilesre  of  constructing,  if  topographical 
conditions  permitted,  miles  of  laterals  at  their  own  ex- 
pense to  conduct  water  to  their  lands,  or  what  is  the 
same  thing,  to  maintain  miles  of  the  old  ditch  for  that 
purpose;  true,  the  majority  do  not  confiscate  the  water 
belonging  to  the  minority,  they  simply  destroy  or  ren- 
der prohibitively  expensive  the  means  of  conducting  the 
water  to  the  lands  of  such  minority;  true,  thev  do  not 
say,  S'ou  no  longer  have  any  water  rights,'  they  simply 
say:  'Here  is  your  water;  come  across  these  intervening 
miles,  tunnel  these  intervening  hills,  bridge  these  inter- 
vening arroyos  as  best  you  can  and  take  it.'  We  are  un- 
able, however,  to  distinguish  between  a  confiscation  which 
i>  eflfocted  by  direct  act  and  that  effected  by  prescribing 
conditions  impossible  of  fulfillment.  If  majority  land- 
owners may  do  this,  they  thereby  annul  the  original  agree- 
ment, by  which  in  consideration  of  plaintiff^s  and  in  con- 
structing this  ditch,  the  water  was  to  be  held  for  his  use, 
not  miles  away,  whether  he  be  financially  able  to  go  and 
get  it  or  not,  but  was  to  be  delivered  at  the  very  door  step 
constructed  in  reliance  upon  the  mutual  compact  and  upon 
the  very  land  for  whose  improvement  the  ditch  was  con- 
structed. As  we  have  before  said,  we  cannot  find  any- 
thing in  the  allegations  of  the  answer,  or  in  the  customs 
connected  with  the  organization  of  community  ditches 
that  leads  us  to  conclude  that  by  going  into  such  project 
originally  the  plaintiffs  or  their  predecessors  in  title  or 
either  of  them  surrendered  the  right  to  direct  his  own  af- 
fairs and  to  control  his  own  property;  or  that  he  pooled 
all  his  property  rights  with  his  associates  in  the  communi- 
ty in  such  a  w^av  as  to  give  a  fickle  or  perhaps  tyrannical 
majority  absolutely  the  power  to  take  away  that  which 
renders  his  holding  valuable.  We  are  of  opinion  that 
under  that  svstem  he  remained  as  any  other  citizen  vested 
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with  full  rights  of  property,  sacred  against  any  alienation 
except  by  his  consent  or  by  due  piwiess  of  law. 

It  is  contended,  however,  that  conceding  it  to  be  true 

that  these  were  the  conditions  under  which  the  water 
4     interests  were  held  from  the  organization  of  the  ace- 

quia  in  1875,  and  for  some  years  subsequent,  this 
was  all  changed  by  the  legislation  of  1895,  making  com- 
mimity  acequias  corporations  and  investing  in  three  com- 
missioners elected  by  a  majority  of  the  interests  in  the 
ditch,  the  full  control  of  the  affairs  thereof,  and  in  a 
mayordomo,  similarly  elected,  the  discharge  of  the  execu- 
tive duties  thereof.     (C.  L.  Sec.  8,  et  seq.) 

This  involves  a  consideration  of  the  act  of  February 
28,  1895,  for  the  first  section  of  that  act,  (C.  L.  Sec.  8) 
provides : 

"All  community  ditches  or  acequias,  now  constructed 
or  hereafter  to  be  constructed  in  this  Territory,  shall  for 
the  purpose  of  this  act  be  considered  as  corporations  or 
bodies  corporate,  with  power  to  sue  or  to  be  sued  as  such." 
Section  2  provides  (C.  L.  Sec.  9),  that  the  officers  of 
such  community  ditches  shall  consist  of  three  commis- 
sioners  and  one  mayordomo  or  superintendent,  each  of 
whom  shall  be  the  owner  of  an  interest  in  said  ditch  or 
the  water  therein.  By  Section  3  (C.  L.  Sec.  10)  at  elec- 
tions for  these  officers  only  those  having  water  rights  in 
the  ditch  shall  be  allowed  a  vote;  but  votes  may  be  cast 
by  written  proxy  and  shall  be  in  proportion  to  the  interest 
of  the  voter  in  the  ditch  or  water,  or  in  proportion  to  the 
number  or  amount  of  his  water  rights.  Section  4,  as 
amended  by  Chapter  44  of  the  Session  Laws  of  1897,  (C. 
L.  Sees.  11),  and  Chapter  44,  vSec.  1,  of  the  Laws  of 
1903,  is  as  follows : 

^^he  commissioners  shall  assess  fatigue  work  or  task 
of  all  parties  owning  water  risrhts  in  said  eommimity 
ditches  or  acequias,  and  shall  have  power  to  contract  or 
bo  contracted  with  and  also  to  make  all  necessan^  assess- 
ments to  provide  funds  for  the  pa^'meut  of  the  salary 
of  the  mayordomo  and  other  lesritimate  expenses  incident 
to  the  proper  condiict  and  maintenance  of  the  acequias 
under  their  charge,  and  also  to  make  contracts  for  obtain- 
ing water  for  irrigating  purposes  in  connection  with  their 
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ditches,  such  contracts  to  be  ratified  by  a  vote  of  a  majority 
of  the  owners  of  water  rights  in  said  ditches,  and  shall 
have  general  charge  and  control  of  all  affairs  pertaining 
to  the  same,  together  with  the  power  to  receive  money  in 
lien  of  said  f  atijgue  or  task  work  at  a  price  to  be  fixed  by 
them,  and  shall,  immediately  upon  taking  office,  provide 
by-laws,  rules  and  regulations  not  in  conformity  with 
the  laws  of  the  Territory  for  the  government  of  said 
ditch  or  acequia,  and  a  printed  copy  thereof  shall  be  fur- 
nished to  each  owner  of  a  water  right  in  said  ditch. 

The  remainder  of  Section  4  as  amended,  defines  the 
duties  of  the  mayordomo,  prescribing  that  he  shall,  under 
the  direction  of  said  commissioners,  be  the  executive  offi- 
cer of  said  ditch,  superintending  all  work  thereon  and  the 
distribution  of  the  waters,  with  power  to  collect  fines 
and  amounts  to  be  paid  in  lieu  of  fatigue  or  task  work, 
and  to  perform  such  other  duties  in  connection  with  the 
ditch  as  shall  be  prescribed  by  the  commissioners,  or  by 
the  rules  and  regulations.  In  the  remainder  of  the  act  are 
definitions  of  the  penalties  imposed.  It  is  contended  that 
by  this  action,  the  legislature  gave  to  the  various  owners 
in  the  ditch  the  attributes  of  stockholders,  to  the  com- 
missioners the  power  of  directors,  and  that  in  the  exer- 
cise of  these  powers  the  course  of  a  ditch  may,  by  a  ma- 
jority vote  of  said  so-called  stockholders  and  directors,  be 
changed,  no  matter  how  disastrous  may  be  consequences 
to  the  minority.  As  producing  this  result  special  empha- 
sis is  laid  upon  the  words  in  Section  11,  providing  that 
"the  commissioners  shall  have  general  charge  and  control 
of  all  affairs  pertaining  to  the  same.*'  It  is  to  be  noted, 
however,  at  the  very  outset,  that  the  corporation  which 
the  legislature  has  thus  created  out  of  each  community 
ditch  in  the  Territory  is  in  no  sense  a  voluntary  corpora- 
tion. The  investiture  of  corporate  fimctions  is  not  even 
made  permissive.  The  legislature  says  that  such  ditches 
"shall  be  considered  as  corporations,"  and  this  result 
follows  equally  whether  all  or  none  of  these  interested 
in  such  ditch  desire  it  to  become  a  corporation.  The  cor- 
poration thus  created  is  not  endowed  with  the  general 
powers  pertaining  to  corporations.  It  has  only  the  pow- 
ers expressly  or  by  necessary  implication  granted  to  it  by 
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the  act  creating  it  and  no  more.  It  belongs  to  the  class 
of  corporations  known  as  public  involuntary  quasi  corpo- 
rations. This  character  of  corporation  is  discussed  in 
Elmore  v.  Drainage  Commissioners,  135  111.  269,  273, 
where  it  is  said: 

^'In  regard  to  public  involuntary  quasi  corporations 
the  rule  is  otherwise,  and  there  is  no  such  implied  liability 
imposed  upon  them.  These  latter — such  as  counties,  town- 
ships, school  districts,  0nd  other  similar  quasi  corpora- 
tions— exist  under  general  laws  of  the  state  which  appor- 
tion its  territory  into  local  sub-divisions  for  the  purpose 
of  civil  and  governmental  administration  and  impose  up- 
on the  people  residing  in  said  several  sub-divisions  pre- 
cise and  limited  public  duties  and  clothe  them  with  re- 
stricted corporate  functions,  co-extensive  with  the  duties 
devolved  upon  them.  In  such  organizations  the  duties 
and  their  correlative  powers  are  assumed  in  invitum/' 

The  case  stands  upon  a  footing  very  different  from 
a  voluntary  corporation  organized  for  gain,  wherein  a  ma- 
jority of  the  stockholders  and  the  board  of  directors 
5  chosen  by  such  stockholders,  are  invested  by  law  with 
wide  discretion  and  ample  powers  as  to  the  manage- 
ment and  alienation  of  the  property  of  the  corporation. 
There  the  interests  of  individuals  formerly  held  in  sever- 
alty become  fused  into  one  body,  known  as  the  corporate 
property  and  the  individual  holdings  become  merged 
into  certificates  of  stock.  Here,  however,  this  was  no  vol- 
untary organization;  the  owners  of  these  lands  and  the 
water  rights  appurtenant  thereto  were  not  given  leave  to 
incorporate,  as  a  preliminary  to  which  they  deeded  their 
several  holdings  to  the  corporation.  On  the  contrary, 
the  legislature  for  the  purpose  purely  of  more  convenient- 
ly and  economically  distributing  the  water  upon  such 
lands  and  thus  perhaps  of  leaving  by  such  economical 
use  an  overplus  for  now  appropriations,  decided  to  make 
corporations  out  of  each  of  the  ditches.  The  leg- 
islature did  not  take  away  or  diminish  any  property 
rights  previously  held  by  the  several  owners,  nor  could 
it  do  so.  The  same  constitutional  protection  which 
would  prevent  the  legislature  by  direct  act  from  taking 
the  property  of  a  citizen  without  his  consent,  without  just 
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compensation  being  provided  therefor,  would  prevent  its 
doing  60  indirectly.  As  it  could  not  by  its  fiat  confiscate 
the  property  of  the  citizens,  it  could  not  by  creating  a 
corporation  and  officers  thereof  confide  to  such  corpora- 
tion the  power  to  confiscate  property.  Alienation  of 
property  depends  upon  the  consent  of  the  citizen  or  upon 
the  condemnation  for  public  use,  accompanied  by  due 
compensation  and  it  was  not  within  the  power  of  the  legis- 
lature by  creating  corporations  as  in  the  act  of  1895,  to 
wrest  from  an  individual  the  ownership  and  management 
of  highly  valuable  property  and  to  confide  such  to  a  ma- 
jority of  his  associates  in  an  enterprise.  We  do  not  be- 
lieve, however,  that  this  was  the  purpose  of  the  legisla- 
ture of  1895,  and  the  subsequent  legislation  amendatory 
thereof.  We  are  of  opinion  that  the  sole  effect  of  these 
acts  was  to  create  a  public  corporation  with  power  as  in- 
dicated by  the  above  quoted  authorities,  restricted  simply 
to  the  exercise  of  those  functions  necessarv  to  the  ends  of 
the  law.  Indeed  this  is  all  the  original  act  provides,  for 
it  says  in  terms  that  such  ditches  are  incorporated  "for 
the  purpose  of  this  act."  These  purposes,  as  we  have  seen, 
are  in  brief,  properly  to  conduct  and  maintain  through 
its  officers  the  acequias  under  their  charge  with  the  power 
to  contract  and  be  contracted  with  for  this  particular  pur- 
pose, and  with  the  power  to  make  assessments  upon  the 
coparcemers  for  the  necessary  expense  of  such  ditch,  in- 
cluding the  salary  of  the  mayordomo,  and  also  with  the 
power  to  receive  cash  in  lieu  of  the  assessments.  Tt  is  true 
that  the  act  also  provides,  as  appellant  points  out,  "that 
such  officers  shall  have  general  charge  of  all  affairs  per- 
taining to  the  same."  Whether  the  words  "the  same"  re- 
fer as  contended  by  appellants,  to  the  ditch,  or,  as  con- 
tended by  appellees,  to  the  particular  matters  relating  to 
the  ditch  enumerated  in  the  statute,  the  result  is  the  same, 
and  that  is,  that  the  general  charge  and  control  conferred 
by  the  statute  is  simply  as  to  those  matters  which  are  in- 
cident to  the  orderly  and  economical  government  of  the 
ditch  as  organized.  They  do  not  disturb  property  riehts 
as  they  previously  existed  in  the  various  coparceners,  they 
do  not  disturb  or  destrov  priorities  as  they  existed  before 
the  statute  of  incorporations,  they  do  not  give  the  power 
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to  take  away  from  one  the  water  belonging  to  him  and  to 
give  it  to  another,  and  they  do  not,  in  our  judgment, 
place  it  within  the  power  of  a  majority  of  the  owners, 
or  in  the  powers  of  mayordomos  or  commissioners  arbi- 
trarily to  withdraw  a  main  ditch  from  land  which  has 
always  enjoyed  its  ministrations. 

We  have,  heretofore,  considered  this  case  in  the  light 
of  the  possibilities  which  might  flow  from  the  arbitrary 
or  tyrannical  act  of  a  majority  of  the  ditch  o^vner8  in 
changing  its  course  against  the  will  of  the  minority.  We 
come  now  to  consider  the  case  in  the  final  aspect  under 
which  it  is  presented  by  appellant,  which  is,  that  assum- 
ing that  neither  the  original  commimity  understanding 
nor  the  incorporation  act  of  1895,  gave  the  power  to 
change  the  course  of  the  main  ditch  unnecessarily,  such 
power  exists  where  by  natural  causes  the  maintenance  of 
the  ditch  on  its  old  course  has  become  an  impossibility. 

We  are  not  disposed  to  question  the  applicability  of 
6     this  rule  in  the  proper  case,  and  we  do  not  concur 

in  the  view  advanced  by  appellees  upon  this  point, 
that  section  five  of  the  Compiled  Laws  fixes  irrevocablv 
the  locus  of  a  ditch  once  established.  That  section  enact- 
ed in  1851  provides  that  "the  course  of  ditches  or  acequias 
already  established  shall  not  be  disturbed.*'  This  section 
was  enacted  primarily  for  the  protection  of  ditches  from 
outside  trespassers  and  was  intended  as  a  guarantee 
against  the  destruction  or  disturbance  of  ditches  then  in 
existence  and  has  no  application  to  ditches  thereafter  con- 
structed. We  are  of  opinion  that  in  the  establishment  of 
all  community  ditches  it  was  within  the  contemplation  * 
of  the  parties  and  was  one  of  the  underlying  conditions 
amder  which  the  community  enterprise  was  proceeded  with, 
that  should  at  any  time  the  maintenance  of  any  portion 
of  the  ditch  constructed  become  by  act  of  God  or  other 
overruling  necessity,  a  physical  impossibility^  a  modifica- 
tion of  the  original  plan  sufficient  to  meet  this  new  state 
of  facts  was  to  be  permitted.  The  ditch  having  been  con- 
structed for  the  benefit  of  all,  the  absolute  impossibility 
of  maintaining  a  portion  of  it  should  not  result  in  the 
abandonment  of  the  whole  enterprise  because  the  owner 
of  the  land  upon  which  the  change  was  to  be  made  might 
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object  to  such  change.    Such  a  right  would  be  at  variance 
with  this  whole  theory  upon  which  such  ditches  were  con- 
structed in  this  Territory.     We  so  hold  not  because 

7  it  is  generally  speaking  within  the  power  of  any  one 
to  take  away  from  another  that  which  is  his  simply 

because  that  result  will  conduce  to  the  good  of  others  simi- 
larly situated,  but  for  the  reason  that  the  right  to  stand 
in  the  way  of  others  to  the  destruction  of  their  rights,  as 
well  as  his  own,  was  never  within  the  original  under- 
standing for  the  building  of  the  ditch.  It  must  be  pre- 
sumed that  when  he  entered  into  this  original  agreement 
he  understood  and  agreed  that  his  enjoyment  of  the  right 
was  subject  to  this  overpowering  contingency.  In  entering 
into  this  association  he  cannot  be  assumed  to  have  looked 
forward  to  playing  the  *'01d  Man  of  the  Sea,*'  to  his  as- 
sociates or  to  the  common  enterprise.  By  this  view  we 
take  nothing  from  him  that  was  his  by  the  original  under- 
standing, but  we  hold  that  that  understanding  property 
construed  gave  him  no  such  right.  If  in  any 
case,     therefore,     it    is    demonstrated     that    it    is 

8  absolutely  impossible  to  maintain  the  ditch  upon  the 
old  lines  and  the  alternative  presented  is  the  necessary 

abandonment  of  the  entire  enterprise,  we  would  have  no 
difficult)'  in  holding  that  this  latter  result  need  not  fol- 
low, but  that  the  course  of  the  ditch  mav  be  modified 
to  meet  and  obviate  the  insuperable  obstacle,  and  this 
whether  any  particular  owner  at  the  time  objects  or  not. 
Any  expense  and  hardship  incurred  upon  such  objecting 
owner  in  adjusting  himself  to  such  necessary  change 
would,  we  may  say  in  passing,  be  presumably  considered 
in  his  favor  by  the  ditch  authorities  thereafter,  in  the 
exercise  of  their  wide  discretion  as  to  the  apportionment 
of  labor  and  expense  of  such  ditch. 

The  views  we  have  here  expressed  find  support  not 
only  in  reason  and  local  history,  but  in  our  judgment  are 

sustained  by  a  distinct  legislative  declaration  upon  the 

9  subject.  By  the  act  of  1866  (C.  L.  Sees.  25-27)  the 
legislature  of  the  Territory  provided  for  the  re-estab- 
lishment of  ditches  once  destroyed.  The  wording  of  the 
t\ri  is  instructive.  It  is  therein  provided  that  "when  any 
]iiiblic  ditch,  or  part  thereof,  shall  be  destroyed  by  rain 


166  SUPREME  COURT  OF  NEW  MEXICO, 


^  Candelaria  v.  ValleJoB. 


or  in  any  other  manner,  and  it  shall  be  absolutely  impossi- 
ble to  reconstruct  it  where  it  usually  ran  before  it  was 
destroyed,  the  mayordomo  of  such  ditch  with  the  consent 
of  the  majority  of  the  common  laborers  of  the  same, 
should  they  deem  it  necessary/'  may  cut  through  the 
lands  of  others  upon  securing  tlio  consent  of  and  making 
the  agreed  compensation  to  the  owners  of  such  other  lands. 
(C.  L.  Sec.  25.)  If  such  owners  shall  refuse  to  agree 
upon  the  value  of  such  right  of  way,  it  is  provided  that 
three  experts  of  known  integrity  shall  be  appointed  by  the 
proper  justice  of  the  peace  to  appraise  the  land  (Sec.  26) 
and  before  appraising  the  same  such  experts  shall  ascer- 
tain ^Vhether  or  not  the  ditch  for  which  a  new  channel 
is  solicited,  is  entirely  destroyed  and  that  the  exorbitant 
labor  or  costs  required  to  rebuild  it  renders  its  reconstruc- 
tion absolutely  impossible:  and  if  in  their  opinion  the  in- 
jury done  to  such  ditch  may  be  repaired,  they  will  so  re- 
port to  the  justice  of  the  peace  and  in  such  case  the  land 
solicited  for  the  purpose  of  opening  the  ditch,  shall  in  no 
manner  be  touched:  but  if  they  shoukl  be  of  the  opinion 
that  a  part  of  the  ditch  is  irreparably  destroyed  they  shall 
then  proceed  to  examine  the  land  or  lands  over  which  the 
new  ditch  should  be  opened  and  the  place  where  the  said 
ditch  should  properly  run."  (Sec.  27.)  While  we  are 
aware  that  this  act  is  primarily  for  the  purpose  of  extend- 
ing to  ditch  communities  the  power  of  eminent  domain 
and  that  the  provisions  above  emphasized  are  primarily 
for  the  protection  of  parties  whose  land  it  is  sought  to 
condemn,  against  the  improvident  use  of  that  power,  we 
consider  the  statute  as  clearly  indicating  the  legislative 
mind  as  to  the  circumstances  under  which  the  course  of 
ditches  mav  bo  abandoned.    Tt  in  effect  savs  that  the  right 

•        •  •  • 

to  condemn  land  to  change  the  course  of  a  public  or  com- 
munity ditch  shall  be  allowed  under  certain  conditions 
and  not  otberwise.  By  the  enumeration  of  the  cases  under 
which  the  right  of  wav  mav  be  condemned,  it  excluded 
all  cases  where  those  conditions  do  not  exist.  As  it  is  to 
bo  presumed  that  tbe  legislature  in  providing  a  procedure 
for  chanjxing  the  course  of  a  juiblic  ditch  had  in  mind  all 
classics  where  such  change  could  be  made,  iis  making  that 
procedure  applicable  only  to  certain  conditions,  is  clearly 


i 
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indicative  that  changes  are  not  permissible  unless  sucli 
conditions  exist.  We  therefore  adopt  as  the  condition 
nnder  which  a  community  ditch  may  be  changed,  the  stat- 
utory expression  that  it  is  in  cases  where  it  is  "absolutely 
impossible  to  reconstruct  it,"  where  a  part  of  it  is  "irre- 
parably destroyed."  By  this,  we  are  not  to  be  understoorl 
as  meaning  that  the  mere  fact  that  the  maintenance  of 
the  ditch  in  some  other  place  will  be  less  expensive  or 
more  convenient  will  justify  its  removal.  TTor  wnll  the  fact 
that  it  mav  once  or  twice  in  a  season  or  oftener  be  de- 
stroyed  by  floods  necessarily  justify  its  removal.  It  must 
not  be  a  matter  of  mere  desirability  or  policy;  that  was 
presumably  considered  and  settled  when  the  commimity 
fixed  the  ditch.  On  the  other  hand,  we  do  not  consider 
a  theoretical  impossibility  necessary.  A  practical  impossi- 
bility will  suffice.  Cases  might  arise,  for  example,  in 
which  the  construction  of  a  ditch  could  bo  perpotuaterl 
in  a  given  place  by  enlistment  of  extraordinary  onirineor- 
ing  resources  quite  beyond  the  means  of  the  ditch  owners. 
In  cases  such  as  these,  while  the  impossibility  is  not  al)- 
solute,  it  is  practically  so.  If,  to  quote  the  terins  of  tho 
statute,  "the  exorbitant  lal)or  and  costs  required  to  re- 
build the  ditch"  render  its  re-construction  impossible,  that 
will  suffice.  It  becomes  thus  a  question  to  be  determined 
upon  the  facts  of  each  particular  cnse.  A])plving  these 
views  to  the  allegations  of  the  answer  we  are  of  opinion 
that  the  court  below  did  not  err  in  sustaining  the  demur- 
rer. It  is  true  that  the  answer  in  terms  allejros  that  the 
floods  flowing  do^^Ti  said  arroyo  from  year  to  year,  liave 
been  so  frequent  as  to  render  it  pratically,  if  not  entirely 
impossible  to  maintain  said  main  ditch  or  Ac(*quia  Madre 
between  the  points  referred  to,  but  the  reason  jiiven  for 
this  is  because  "the  same  would  no  noon r 7-  hf*  repnirrrl 
than  another  flood  would  destroy  it."  This  shows  that  it 
is  not  impossible  to  re-build  the  ditch,  but  that  on  the 
contrarv,  it  may  be  repeatedly  re-biiilt.  The  gist  of  the 
alleoration  is  ap])areiitlv  th(^  troiil)l(*  in  iiiaintaininir  it, 
and  upon  the  matter  of  maintonance  we  note  tliat  the  con- 
eluding  parairraph  of  the*  answer  alloires  i^.ot  tliat  to  lonirer 
maintain  said  abandoned  portion  of  said  main  ditch  will 
%e   a   practical    impossibility."   Imt   that   it   "will    entail 
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loss  and  expense,"  thus  showing  that  the  maintenance  is 
a  mere  matter  of  policy.  In  construing  tlie  answer  we 
must  assume,  if  not  upon  judicial  notice  at  least  in  the 
absence  of  a  contrary  allegation,  that  the  disturbing 
causes  here  named,  to-wit,  the  arroyo  and  the  flow  there- 
in during  the  rainy  season,  existed  at  the  time  the  ditch 
was  built  no  less  than  at  present,  and  that  in  spite  of  these 
the  ditch  was  maintained  for  nearly  thirty  years  prior  to  the 
filing  of  this  suit.  We  further  take  notice  of  the  fact  that  in 
this  Territory  the  encountering  of  arroyos  in  the  course 
of  acequias  is  a  very  common  matter  and  that  this  condi- 
tion is  often  met  by  flumes  and  in  other  cases  by  renew- 
ing the  banks  of  the  acequia  after  flood  waters  have  run 
down  the  arroyo.  We  further  find  it  a  circumstance  to 
be  considered  in  construing  this  answer  that  the  petition 
upon  which  the  action  of  the  defendant  commissioners  was 
taken,  attached  to  defendants'  answer  as  a  part  thereof, 
and  embodying  a  number  of  reasons  why  the  course  of 
the  ditch  should  be  changed  fails  entirely  to  embody  the 
reason  now  principally  urged,  to-wit,  the  diflBculty  or  im- 
possibility of  disposing  of  the  arroyo.  We  are  aware  that 
this  is  more  properly  a  circumstance  for  consideration, 
along  with  other  facts  upon  a  hearing  on  the  merits, 
but  in  construing  a  doubtful  pleading  it  is  not  without 
weight. 

From  a  careful  examination  of  the  answer  we  are  of 
opinion  that,  fairly  construed,  it  amounts  simplv  to  an 

averment  that  the  further  maintenance  of  the  ditch 
10  across  the  arroVo  will  be  attended  with  difficulty  and 

expense.  This  does  not,  under  the  rules  we  have  laid 
down  above,  make  a  cai^  jnstifving  a  chanee  in  the  ditch, 
against  objection  by  the  owners  of  land  along  the  six 
mile  strip,  and  the  action  of  the  court  below  upon  this 
point  was  therefore  right. 

Defendants,  carrying  the  demurrer  back  to  the  com- 
plaint, set  forth  in  their  brief  several  matters  as  to  which 
it  is  urged  the  complaint  fails  to  state  facts  sufficient  to 
justify  the  relief  prayed.  It  is  urged  that  the  complaint 
sets  forth  no  ground  for  injunction,  in  that  there  is  no 
sufficient  allegation  of  irreparable  damage.  We  think, 
however,  that  the  complaint  is  ample  to  justify  the  grant- 
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ing  of  the  relief  prayed.  It  shows  that  the  wrongful  act 
of  the  defendants,  if  insisted  upon,  will  deprive  them  of 
a  valuable  property  right  in  water,  will  render  some  of 
their  lands  uncultivable,  and  will  diminish  or  destroy  their 
crops  on  other  lands.  It  further  shows  that  this  dam- 
age will  be  continuous  and  that  a  multiplicity  of  suits, 
renewed  from  time  to  time  in  the  future,  will  be  neces- 
sary to  secure  from  the  defendants  compensation  in  dam- 
ages for  the  oft-repeated  wrong.  It  is  further  alleged 
that  the  defendants  are  insolvent.  This  makes  a  case 
clearly  calling  for  the  writ  of  injunction.  Davis  v.  Lond- 
green,  8  Neb.  43 ;  Waddingham  v.  Bobledo,  6  K  M.  347. 
The  other  points  mentioned  by  defendants  in  their  brief 
in  criticism  of  the  complaint  are  not  argued,  but  we  find 
nothing  in  them  to  justify  the  view  that  the  complaint 
does  not  state  a  cause  of  action. 

The  judgment  of  the  court  below  is  affirmed. 

Ira  A.  Abbott,  A.  J.,  concurs. 

We  dissent  from  the  conclusions  reached  bv  the  ma- 
jority  of  the  court,  Edward  A.  Mann,  A.  J.,  John  R.  Mc- 
Fie,  A.  J. 

MILLS,  W.  J. — I  agree  with  the  conlusion  reached 
by  the  learned  judge  who  wrote  the  opinion  in  this  case, 
and  I  do  so  for  the  reason  that  the  appellants  when  their 
answer  was  demurred  to  and  the  demurrer  was  finallv  sus- 
tained,  elected  to  stand  upon  it,  did  not  amend  their 
answer,  took  no  proofs,  and  the  judgment  of  affirmance 
is  warranted  by  the  pleadings. 

I  cannot,  however,  concur  in  the  reasoning  of  the 
court,  by  which  the  owner  of  one  water  right  in  an  acequia 
out  of  a  possible  hundred,  can  prevent  the  ninety  and  nine 
from  changing  its  location  when  it  may  be  to  the  mani- 
fest advantage  of  all  to  make  the  change. 

I  do  not  believe  that  the  course  of  an  acequia,  when 
once  established,  is  as  unalterable  as  the  laws  of  the 
Medes  and  Persians;  the  lay-out  of  a  highway  can  be 
changed  when  public  convenience  requires  it,  and  I  am 
unable  to  see  why  the  course  of  an  acequia  is  any  more 
sacred  than  that  of  a  highway,  especially  as  the  court  after 
a  hearing,  when  it  considers  it  proper  that  a  change  in 
its  location  be  made,  can  incorporate  in  the  decree,  pro- 
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visions  which  will  amply  protect  all  minority  owners  of 
land  served  by  the  waters  of  the  ditch. 

MANX,  J. — (Dissenting.)  T  cannot  concur  in  the 
result  attained  by  the  majority  of  this  court  expressed 
in  the  exhaustive  opinion  written  l)y  Mr.  Justice  Pope, 
because  I  believe  that  such  a  result  is  arrived  at  through 
a  mistaken  conception  of  the  relations  of  the  parties  con- 
stituting a  community  ditch  and  an  erroneous  construc- 
tion of  the  laws  governing  such  ditches.  I  believe  that  if 
such  construction  is  placed  upon  the  acequia  laws  of  the 
Territory,  evil  consequences  will  follow,  in  that  a  minori- 
ty, even  of  one  person,  may  control  the  reasonable  wishes 
of  the  majority,  cause  unnecessary  and  unreasonable  ex- 
pense and  inconvenience  to  the  community  and  retard  and 
impede  the  progress  and  advancement  of  the  Territory. 

Indulging  what  T  take  to  be  judicial  knowledge  and 
common  custom,  T  conclude  that  a  community  of  persons, 
like  those  of  Santa  Teresa  and  Colorado,  desiring  to  irri- 
gate their  lands  for  their  individual  and  common  benefit 
of  tbe  community,  by  common  consent  entered  upon  an 
enterprise  for  the  conmion  good  and  for  the  benefit  of 
each  of  those  joining  the  enterprise,  namely,  to  divert  and 
convey  water  for  the  irrigation  of  their  lands.  The  pri- 
mary object  was  the  water,  the  thins:  that  made  their  lands 
valuable  and  insured  their  dailv  bread,  in  that,  each  mem- 
her  personally  acquired  a  property  right  which  cannot  be 
taken  awav.  The  ditch  was  a  communitv  affair,  it  being 
merely  the  means  of  diverting  and  carrying  the  water. 

Tn  so  far  as  the  ditch  is  concerned,  the  members  of 
this  community  were  tenants  in  common  and  no  individual 
acquired  any  "property  riffht"  to  have  it  run  in  anv  par- 
ticular place  or  channel,  except  as  it  would  best  serve  the 
comTTiunity  at  larsre.  Tf  time  demonstrated  that  a  cer- 
tain portion  of  the  ditch  was  cnstinir  tbe  community  too 
much  for  is  maintenance,  that  bv  reason  of  floods  or  other 
causes  tbe  establislied  line  was  impracticable,  that  during 
the  very  montbs  of  the  year  when  water  was  obtainable 
for  irrigation,  a  portion  of  the  ditch  was  destroyed  and  tbe 
crops  of  a  large  majority  of  the  interested  community 
were  beincr  lost  for  want  of  water,  can  one  man,  or  a  few 
men,  prevent  the  majority  of  those  in  interest  from  cor- 
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recting  the  mistake  and  changing  the  ditch  so  as  to  avoid 
these  calamities,  when,  by  so  doing,  the  minority  are  not 
deprived  of  water  but  are  in  fact  benefited  by  the  change? 
All  these  facts  appear  in  the  answer  and  are  admitted 
by  the  demurrer,  yet  it  is  held  that  the  change  cannot  be 
made  unless  it  appears  that  it  is  "practicably  impossible'' 
to  maintain  the  ditch  on  the  old  line.  If  such  be  the  law, 
then  the  mistake  of  the  builders  of  the  original  acequia 
can  never  be  rectified,  no  matter  if  the  loss  sustained  bv 
the  majority  be  so  great  as  to  well  nigh  make  their  lands 
valueless,  and  the  community  for  which  and  by  whom 
the  same  was  built  must  forever  suffer,  because,  forsooth, 
the  original  builders  knew  nothing  of  engineering  and 
placed  a  portion  of  the  canal  on  an  unfortunate  line,  un- 
less the  whole  community  of  perhaps  a  hundred  or  more 
persons  unanimously  consent  to  the  change,  a  thing  which 
is  most  unlikely  to  occur.  The  idea  seems  to  me  prepos- 
terous. The  verv  name  "conimunitv  ditch/'  impHos  the 
good  of  the  community  as  ropresentefl  bv  the  majority 
of  those  in  interest,  rather  than  the  minority,  or  the  inrli- 
vidual.  How  does  the  individual  land  o\^Tier,  whoso  only 
interest  in  the  main  ditch  is  to  bave  his  portion  of  the 
water  carried  to  some  convenient  point  where  it  mav  bo 
flischarged  upon  his  land,  acquire  a  pronorty  riijht  to  bavo 
the  main  ditch  run  in  anv  ])articular  i)lace,  whether  it  1)0 
on  his  land  or  a  half  mile  from  it?  What  is  the  nature 
of  his  property  ri^'ht?  The  laws  of  the  Territory  make 
every  natural  str(»ani  a  ]niblic  acequia,  and  yet  the  water 
in  that  stream  may  be  aT)propriated,  diverted  from  its 
natural  course  and  carried  olsewhere  for  irri^ration  pur- 
poses, regardless  of  the  land  owners  throu.<jh,  by,  or  near 
whose  land  it  flows.  Tenants  in  common  in  property  are. 
and  of  necessity  must  be  governed  by  tbe  will  of  the  ma- 
jority as  to  the  control  and  management  of  the  common 

property. 

A  good  deal  is  said  in  tlio  opinion  of  the  majority  in 
this  case  of  the  sanctity  of  contract  and  the  confiscation 
of  property:  but  T  insist  that  no  contract  existed  except 
tbat  of  tenancy  in  common  in  the  acequia. 

'^here  a  ditch,  through  which  water  is  diverted  and 
applied   to  any  beneficial   purpose,  is  owned    by   several 
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proprietors,  and  their  relation  is  not  defined  by  special 
agreement  to  the  contrary,  they  are  to  be  regarded  as  ten- 
ants in  common  of  the  ditch,  and  their  rights  are  deter- 
mined and  governed  by  the  rules  of  law  regulating  ten- 
ancy in  common/'  Kinney  on  Irrigation,  Sec.  301,  page 
483),  citing  Bradley  v.  Harkness,  26  Cal.  69;  Jones  v. 
Parsons,  25  Cal.  100 ;  Reed  v.  Spicer,  27  Cal.  63 ;  Carpen- 
ter V.  Webster,  27  Cal.  524 ;  Park  v.  Kilham,  8  Cal.  77 ; 
Duryea  v.  Burt,  28  Cal.  587;  Decker  v.  Howell,  42  Cal. 
642 ;  McConnell  v.  Denver,  35  Cal.  369. 

A  majority  of  such  tenants  in  common  have  the  right 
to  control  the  management  of  affairs  of  the  ditch.  Kinney 
on  Irrigation,  Sec.  304;  Abel  v.  Love,  17  Cal.  233. 

No  contractual  relations  existed,  then,  between  the 
original  builders  except  those  well-defined  relations  exist- 
ing between  tenants  in  common  in  so  far  as  the  ditch, 
the  common  property,  was  concerned;  and  this,  it  seems 
to  me,  answers  the  questions  of  sanctity  of  contract  and 
property  rights  in  the  main  ditch.  If,  then,  this  was  the 
original  status  of  the  parties  or  members  of  the  com- 
munitv,  how  were  such  relations  affected  bv  the  act  of  the 
Legislature  of  February  28,  1895,  and  the  acts  amenda- 
tory thereto?  The  first  section  of  that  act  (compiled  as 
Sec.  8,  C.  L.  1897),  is  as  follows: 

''All  community  ditches,  or  acequias,  now  construct- 
ed, or  hereafter  to  be  constructed  in  this  Territory,  shall, 
for  the  purposes  of  this  art,  be  considered  as  corporations, 
or  bodies  corporate,  with  powers  to  sue  and  be  sued  as 
such.** 

4 

Then  follow  various  sections  relating  to  the  regnila- 
tion  of  such  ditches,  the  election  and  powers  of  its  offi- 
cers, the  assessment  of  fatigue  work,  etc.,  and  the  com- 
missioners are  given  general  charge  and  control  of  all 
affairs  pertaining  to  such  ditches.  True,  these  laws  have 
been  from  time  to  time  amended,  but  the  act  and  its 
amendments  all  pertain  to  the  regulation  and  control  of 
such  ditches,  and  defining  their  rights  as  such  communi- 
tv  ditches.  To  mv  mind,  the  legislature  had  in  mind  onlv 
the  general  status  of  such  communities;  it  endeavored  to 
place  them  on  a  uniform  base,  giving  them  the  rieht  to 
sue  and  be  sued  under  the  communitv  name,  without  hav- 
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ing  to  join  numerous  parties;  naming  oflBcerg  upon  whom 
service  might  be  made,  and  reorganizing  by  legislative 
enactment  rights  and  relations  already  existing.  I  appre- 
hend that  no  individual  in  a  community  ditch  existing 
at  the  passage  of  that  act  acquired  any  right  not  already 
vested  in  him,  or  lost  any  existing  right.  I  do  not  think 
that  any  change  as  to  the  relations  existing  between  the 
members  of  such  community  then  took  place;  but  rather 
such  act  and  the  amendments  thereto  are  mere  regula- 
tions of  the  government  of  such  communities,  and  fixing 
their  legal  status  for  the  convenience  of  themselves  and 
those  having  business  relations  with  them. 

I  agree  with  the  learned  justice,  who  wrote  the  ma- 
jority opinion,  that  no  property  rights  were,  or  could  be, 
taken  away  from  the  community  by  the  legislature;  and 
I  go  further  and  say  that  the  tenancy  in  common  of  the 
ditch  itself,  which  existed  prior  to  the  act  still  exists,  and 
the  status  of  the  parties  remains  unchanged. 

The  answer  fully  sets  up  a  condition  of  aflPairs  that 
was  disastrous  to  the  community.  It  shows  that  the  com- 
munity was  hampered  and  its  interests  suffered  by  reason 
of  the  bad  location  of  the  main  ditch  on  its  original  line, 
that  a  large  majority  of  the  community  recognizing  that 
the  common  property  was  not  accomplishing  the  purpose 
for  which  it  was  intended,  changed  a  portion  of  the  line 
so  as  to  overcome  the  diflBculty,  and  have  been  demonstrat- 
ing for  some  years  the  wisdom  of  the  change  by  actually 
watering  all  the  lands  of  the  community  and  avoiding 
the  evil  and  disastrous  consequences  arising  from  the  at- 
tempted maintenance  of  the  old  ditch ;  that  no  person  lost 
his  water  right  or  was  even  put  to  any  considerable  ex- 
pense by  the  change ;  that  plaintiffs  are  not  injured  by  it, 
and  cannot  be;  and  all  these  allegations  are  admitted  by 
the  demurrer.  The  only  question,  then  it  seems  to  Vne. 
for  our  decision  is  this.  Can  a  minority  in  interest  in  a 
community  ditch  prevent,  by  injunction,  the  majority  froin 
changing  a  portion  of  the  ditch  from  an  ill-advisod  loca- 
tion, which  does  not  and  cannot  satisfactorily  irrigate  all 
the  communitv  lands  at  all  times  when  there  is  a  suflR- 
cient  water  in  the  stream,  to  a  different  locality  where  the 
difficulties  are  overcome  and  the  ditch  maintained  at  much 
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less  expense  to  the  commimity,  provided,  that  no  one  hav- 
ing a  water  right  is  thereby  deprived  of  such  right  or 
put  to  great  expense  by  the  change  ? 

To  this,  it  seems  to  me,  there  can  be  but  one  answer. 
N^either  law  nor  equity  will  aid  a  stubborn  minority  in 
preventing  the  majority  from  doing  an  act  for  the  mani- 
fest good  of  the  whole  community,  where  no  one  is  in- 
jured, but  all  are  benefited.  True,  equity  will,  and  should, 
intervene  to  protect  the  rights  of  the  minority  from  abuse 
by  the  majority;  but  upon  the  answer  in  this  case,  as  ad- 
mitted for  the  purposes  of  the  demurrer,  no  such  condi- 
tion exists. 

In  my  judgment,  the  cause  should  have  been  re- 
versed and  remanded  for  further  proceedings. 

M'FIE,  J. — I  concur  in  the  doctrine  announced  in  the 
above  opinion  as  to  the  rights  of  the  majority,  and  also 
dissent  from  the  doctrine  announced  in  the  majority 
opinion. 


[No.  1057.  June  27.  1905.] 


MELVIN  W.  MILLS,  et  al..  Plaintiff  in  Error,  v.  THE 
TERRITORY  OF  NEW  MEXICO,  Defendant  in 

Error. 

SYLLABUS. 

1.  Under  Sub-Sees.  50  and  51.  Sec.  2685,  Compiled  Laws 
of  1897.  a  frivolous  answer  and  Irrelevant  or  redundant  mat- 
ter In  any  pleading,  may  be  stricken  out  on  motion  of  the 
adverse  party. 

2.  A  frivolous  answer  is  one  which  assuming  Its  truth. 
Is  so  clearly  and  palpably  bad.  as  to  require  no  argument  to 
convince  the  court  that  it  presents  nothing  worthy  of  adjudi- 
cation; and  where  a  material  issue  of  fact  Is  raised  by  the 
answer,  the  court  cannot  strike  out  the  entire  answer. 

3.  Where  the  armatlve  defenses  sought  to  be  set  up 
by  the  answer,  are  that  by  reason  of  the  alleged  facts,  that 
the  territorial  treasurer  did  not  comply  with  the  require- 
ments of  law  before  depositing  territorial  money  with  the 
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defendant  bank,  and  that  a  greater  sum  was  deposited  with 
the  bank  than  called  for  by  the  terms  of  the  bond,  and  that 
therefore  the  sureties  were  released,  they  are  not  frivolous 
and  cannot  be  disposed  of  by  the  summary  method  of  strik- 
ing them  out  If  objected  to  they  might  have  been  reached 
by  a  demurrer. 

Error  to  the  district  court,  of  Santa  Fe  county,  be- 
fore John  R.  McFie,  Associate  Justice.    Remanded. 

Julius  Staab,  for  plaintiffs  in  error. 

Where  a  material  issue  of  fact  is  raised  by  the  plead- 
ing, the  court  cannot  strike  out  the  issue  or  the  answer  in 
toto,  or  otherwise  dispose  of  it  than  by  a  jury  trial. 

Hodges  et  al.,  v.  Easton  et  al.,  106  TL  S. 

408 ;  Thompson  v.  Erie  Railway  Co.  45  X.  Y. 

468:  Wayland  v  Tysen,  45  N.Y.  281;  Perea 

V.   Colo.   Nat.   Bank,   6    N.   M.   1;   Baylis   v. 

Travelers'  Insurance  Co.  113  U.  S.  316;  The 

Idaho  and  Oregon  Land  Imp  Co.  v.  Bradbury, 

132  U.  S.  509;  Roberts  v.  Lewis,  144  IT.  S. 

653. 

A  single  material  issue  raised  by  the  answer  is  suflB- 

cient  to  preclude  a  motion  to  strike  out  the  whole  answer, 

or  a  judgment  on  the  pleadings,  or  a  default  judgment. 

Youngs  V.  Kent,  46  N.  Y.  672;  11  Ency. 
PI.  &  Pr.  1032 ;  Fifield  v.  Spring  Valley  Water 
Works,  62  Pac.  1054;  Goldwater  v.  Brown,  62 
Pac.  691;  Alspaugh  v.  Reid,  55  Pac.  300: 
Bank  of  Shasta  v.  Boyd  et  al.,  34  Pac.  337, 
and  cases  cited;  Haslam  v.  Haslam,,  56  Pac. 
243;  Flovd  v.  Johnson,  17  Mont.  469;  Han- 
cock V.  Herrick,  29  Pac.  13:  Bach,  Corv  & 
Co.  V.  Mont.  L.  &  P.  Co.  39  Pac.  291 ;  Miller 
V.  Chandler  et  al.,  59  Cal.  540;  Amador  Co. 
V.  Butterfield,  51  Cal.  526;  Butts  v.  Vande- 
ment,  67  Cal.  332;  Nudd  v.  Thompson,  34 
Cal.  39:  St.  Louis  A.  &  T.  Ry.  v.  Whetbv, 
13  S.  W.  853 :  Smith  v.  Gale,  144  U.  S.  509 ; 
Gari:ley  et  al..  v.  People,  39  Pac.  Rep.  272. 
A  frivolous  defense  is  one  which  is  made  to  appear 
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80  incontrovertably  by  bare  statement  of  it  without  argu- 
ment. If  an  argument  is  required  to  show  that  the  plead- 
ing is  bad,  it  is  not  frivolous. 

Fargo    V.    Vincent,     6     S.     Dak.     209; 
Cook  V.  Warren,  88  N.  Y.  37;  Bliss  on  Code 
Pleading  (3rd.  Ed.)  Sec.  421;  11  Ency.  of  PI. 
&   Pr.   1036,  1038-9;    Smith  et    al.,*^  IT.    S. 
2    Wall.     219;    Reese    v.    U.     S.     9    Wall. 
13;  TJ.  S  V  American  Bond,  etc.  Co.,  89  Fed. 
929 ;  J.  Sooy,  et  al..  Ads.  v.  The  State  of  New 
Jersey,  39  N.  J.  Rep..  135;  TJ.  S.  v.  Preel, 
186  TJ.  S.  309;  Boswick  v.  U.  S.,  94  U.  S. 
66 ;  TJ.  S.  V.  De  Visser,  10  Fed.  Rep.  642. 
A  glance  at  the  following  cases  will  show  that  there 
is  nothing  frivolous  in  this  defense.     Does  the  extraord- 
inary laches  discharge  the  surety  is  the  question  presented 
here. 

People  V.  Jaiisen,  7  Johnson  332 ;  Taylor 
V.  Bank  of  Kentucky,  2  J.  J.  Marsh,  (Ky.), 
571;  Commonwealth  v.  Wolbert,  6  Benn.  294: 
Theobald  on  Principal  and  Surety,  Sec.  183; 
Morrison  v.  Aarons,  68  N.  W.  Rep.  33 ;  Fideli- 
ty Mutual  Life  Ass'n.  v.  Dewcv,  54  L.  R.  A. 
945. 
The  law  is  that  if  a  bond  is  not  good  as  a  statutorv 
bond  it  may  be  good  as  a  voluntary  bond,  if  not  contrary 
to  public  policy  or  public  law. 

Hardesty,  et  al.,  v.'  Price,  3  Colo.,  556; 

Porter  V.  Slapp.  et  al.,  6  Colo.  32;  Purple  v. 

Purple,  5  Pick,  (Mass.)  226;  Clap.  Admx.  v. 

Cofran,  7  Mass.  98;  Burrough  v.  Lowder,  8 

Mass.  373;  Marshal  v.  State,  8  Blackf.  162. 

(Ind.)  TJ.  S.  V.  Hodson,  et  al.,  10  Wall.  395. 

It  is  an  elementary  principle  that  an  increase  of  risk 

will  discharge  the  surety  ipso  facto,  or  the  substitution  of 

any  other  contract  than  the  one  agreed  upon  by  the  surety 

discharges  him. 

Ryan  v.  Trustees  of  Shawneetown,  14  111. 
20 ;  Reese  v.  United  States,  9  Wall.  13 ;  TTnited 
States  v.  Corwine,  et  al.-,  25  Fed.  Case  No. 


i 
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14871;  Evans  v.  Gradon  28  S.  W.  439. 
It  ifl  a  cardinal  principle    that  a    motion    directed 
against  the  whole  of  any  pleading  must  fail  if  any  part 
of  the  pleading  is  good. 

Thompson  v.  Williamson,  54  Atl.  453; 
Du  Clas.  V.  BatcheUer,  et  ah,  49  Pac.  483; 
Witherel  v.  Wiberg,  30  Fed.  Case  No.  17,917 ; 
C.  B.  &  Q.  E.  E.  Co.  V.  Sparks,  et  al.,  70  N. 
W.  (Neb.)  926;  Smith  v.  Myers,  74  N.  W. 
277 ;  Ambush  v.  Ford,  4  Ohio,  Dec.  238 ;  Blake 
y.  Eldred,  18  How.  Pr.  240 ;  Oiegonian  Ey.  Co. 
V.  Oregon  Ey.  &  Nay.  Co.,  22  Fed.  245 ;  Zum- 
merer,  et  al.,  v.  Fremont  Nat.  Bk.,  81  N.  W. 
849;  People,  ex.  rel.,  Crawford  v.  Lathrop, 
etc.,  3  Col.  428;  German  Ins.  Co.  v.  Stiner, 
96  N.  W.  122 ;  Maxwell  Pleading  and  Pr.  (5th 
Ed.)  p.  167;  Palmer  v.  First  National  Bk.  of 
TTlysses,  81  N.  W.  303;  Gilbert  v.  Loberg,  et 
al.,'  57  N.  W.  Bep.  (Wis.)  98;  20  Encv.  PI.  & 
Pr.  65. 
As  to  the  motion  to  strike  ont  the  defensive  matter, 
it  is  settled  that  the  motion  must  be  denied  if  any  part 
of  the  matter  so  attacked  is  good. 

Stuht  V.  Sweesy,  67  N.  W.  748 ;  Patterson 
V.  Hollister,  32  Mo.  478;  Jackson  v.  Bowles, 
67  Mo.  609;  Bliss  on  Code  Pleading  (3rd. 
Ed.)  Sec.  420;  Pearce  v.  McTntyre,  29  Mo. 
423 ;  State  v.  Fleming,  44  S.  W.  758 ;  Keairnes 
V.  Durst,  81  N.  W.  238;  20  Bncy.  PI.  &  Pr. 
992. 
As  long  as  the  pleader  places  each  defense  in  a  dis- 
tinct connt  or  paragraph,  it  cannot  be  dnplicitons. 

Otis  V.  Mechanics  Bank,  35  Mo.  128: 
Stevenson  v.  Jndg.,  49  Mo.  227;  State  v.  New- 
land,  69  Tnd.  108;  Bliss  on  Code  Pleadings, 
Sees.  288-290-294-424 ;  PomeroVs  Code  Eeme- 
dies  (4th.  Ed.)  pp.  710-717;  14  Ency.  of  PI. 
&  Pr.  91-92,  Comp.  Laws  of  N.  M.,  Sub-Sec. 
67  of  Sec.  2685 ;  Speech  v.  Spangenberg,  30  N. 
W.  876. 
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A  motion  to  strike  out  is  not  a  demurrer  and  cannot 
be  used  as  such. 

14  Ency.   PL  &  Pr.   91-92,    and    notes; 
Walker  v.  Pumphrey,  et  al.,  48  N.  W.  (Iowa) 
924 ;  Hagerty  v.  Andrews,  94  N.  Y.  199 ;  Da- 
vis V.  Louisville  and  N.  R.  Co.,  18  South,  687 ; 
Armstead  v.   Neptune,  et  al.,  44   Pac.    999; 
Howell  V.  Ejiickerbocker  L.  Ins.  Co.,  24  How. 
Pr.  475 ;  Bates  v.  Clark,  et  al.,  95  TJ.  S.  204 ; 
Water  v.  Fowler,  85  N.  Y.  621;    Pomeroy's 
Code  Remedies,   (4th  Ed.)   p.  611;  Gjerstad- 
engen,  et  al.,  v.  Hartzell,  79  N.  W.  872 ;  Wat- 
tels  V.  Minchen,  61  X.  W.  915 ;  Beebe  v.  Lati- 
mer, 80  X.  W.  904. 
Where  the  allegations  of  a  pleading  are  indefinite 
and  uncertain,  the  proper  attack  is  by  motion  to  compel 
the  party  to  make  his  pleading  more  definite  and  certain. 

People  V.  Ryder,  12  N.  Y.  438 ;  Comput- 
ing Scales  Co.  v.  Long,  44  S.  E.  963;  Mac- 
Adam  V.  Scudder,  30  S.  W.  Bep.  168 ;  Wilken- 
son  Coal  &  Coke  Co.  v.  Driver,  37  Pac.  307; 
Korr  V.  Hays,  35  X.  Y.  336 ;  O'Connor  v.  Koch, 
56  Mo.  253 ;  Grimes  v.  Cullison,  41  Pac.  355 ; 
Bliss  Code  Pleading  (Srd.  Ed.)  425:  6  Ency. 
PI.  &  Pr.  274. 

George  W.  Prtcitard.  Solicitor  General,  for  defend- 
ant in  error. 

Measured  by  the  definition  of  a  frivolous  pleading 
stated  by  counsel  for  plaintiff  in  error,  the  paragraphs  re- 
ferred to  bv  him  are  absolutely  bad. 

Strong  V.   Sproud,  53   X.  Y.   App.   497; 
The  Victorian,  24  Oregon  847;  Cotrill  v.  Cra- 
mer, 40  Wis.  555;  20  Ency.  PI.  &  Pr.  p.  18. 
The  order  of  the  court  striking  out  the  entire  answer 
as  frivolous  was  proper. 

Hemme  v.  Hays,  55  Cal.  338;  Goldstein 
V.  Krause,  2  Idaho  271. 
A  flat  denial  of  a  public  record,  imverified,  is  a  sham 
pleading  and  will  be  stricken  out  on  motion. 
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Thigpen  v.  Miss.  Cent.  R.  Ck).,  32  Miss. 
347. 
A  denial  of  an  allegation  contained  in  the  pleading 
of  an  adverse  party,  proof  of  which  is  wholly  immaterial 
and  nnnecessary  to  establish  a  cause  of  action,  or  a  denial 
of  mere  legal  conclusions  which  arise  from  facts  alleged, 
is  an  effort  to  raise  an  immaterial  issue  and  the  denial 
will  be  treated  as  frivolous. 

McCauley  v.  Gilmer,  2  Mont,  202 ;  Tyner 
V.  Hays,  37  Ark.  599;  Curtis  v.  Richards,  9 
Cal.  34;  Mann  v.  Howe,  9  Iowa  564;  Knox 
Co.  Bk.  V.  Lloyd,  18  Ohio  353;  Callonan  v. 
Williams,  et  al.,  71   Iowa  363;  and  see  also 
Arizona  v.  Dugan,  8  Kentucky  583;  (Bush.) ; 
Evans  y.  Evans,  93  Kentucky  510;  State  v. 
Butte  Citv  Water  Co.,  18  Mont.  199. 
The  record  should  show  that  the  plaintiff  in  error 
demanded  a  jury  trial,  and  that  the  court  refused  the  de- 
mand, before  a  case  will  be  reversed  for  such  reason. 

McGeagh  v.  Nordberg,  53  Minn.  235. 
A  judgment  for  the  plaintiff  is  properly  rendered 
where  the.  answer  admits  or  leaves  undenied  the  material 
allegations  of  the  complaint. 

Ency.  of  PI.  &  Pr.  Vol.  11,  p.  1031. 

STATEMENT  OP  FACTS. 

In  the  year  1893,  The  Taos  County  Bank  made  ap- 
plication to  become  a  depository  of  territorial  monevs  to 
the  amount  of  ten  thousand  dollars,  under  the  provisions 
of  the  statutes  of  the  Territory,  (Chap.  61,  Tjaws  of  1893 ; 
Sec.  255,  Compiled  Laws  of  1897),  and  gave  its  bond 
in  the  sum  of  twenty  thousand  dollars  to  the  Territory, 
with  Juan  Santistevan  and  Melvin  W.  Mills,  as  sureties 
thereon.  Suit  was  brought  to  collect  on  the  bond,  and 
the  bank,  the  principal  in  the  bond,  and  Juan  Santistevan 
one  of  the  sureties,  defaulted,  while  Melvin  W.  Mills,  the 
other  siiroty,  filed  an  answer  to  the  complaint. 

The  defendant  in  error  moved  to  strike  out  the  an- 
swer, and  the  motion  was  sustained  by  the  court  and  the 
whole  answer  was  stricken  out;  plaintiff  in  error.  Mills, 
excepted  to  the  action  of  the  court  and  elected  to  stand 
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upon  his  answer.  Final  judgment  was  entered  in  favor 
of  plaintiff  against  all  of  the  defendants  for  the  sum  of 
$4,167.33.  The  attorney  for  Mills  moved  to  vacate  and 
set  aside  the  final  judgment,  which  motion  was  over- 
ruled and  the  plaintiff  in  error,  Melvin  W.  Mills,  sued  out 
a  writ  of  error. 

OPINION  OP  THE  COURT. 

MILLS,  C.  J. — This  case  is  brought  to  this  court, 
for  us  to  determine  whether  or  not  the  court  below  com- 
mitted error  in  striking  out  the  whole  of  the  answer  filed 
bv  the  defendant  Mills. 

The  complaint  contains  six  paragraphs,  and  in  it 
the  bond  sued  on  is  set  out  in  full.    By  the  answer  the  first 

paragraph  of  the  complaint  is  denied  in  part  while  the 

1  third,  fourth,  fifth  and  sixth  paragraphs  are  denied 
in  toto.    The  answer  also  seeks  to  set  up  new  matter 

as  an  aflBrmative  defense.  Motions  to  strike  out  the  whole 
or  any  part  of  a  pleading  are  recognized  by  our  code  of 
civil  procedure.  Sec.  2685,  Compiled  Laws,  1897,  Sub- 
Sec.  50  and  51.  By  those  sections  a  frivolous  answer  and 
irrelevent  or  redundant  matter  in  any  pleading  may  be 
stricken  out  on  motion  of  the  adverse  party. 

A  frivolous  answer  is  one  which  assuming  the  truth 
of  its  contents  is  so  clearly  as  palpably  bad  as  to  require 

no  argument  to  convince  the  court  that  it  presents 

2  nothing  worthy  of  adjudication  in  due  course  of  legal 
proceedings.    20  Encyl.  P.  &  P.  19. 

Where  a  material  issue  of  fact  is  raised  bv  the  an- 
Rwer  the  court  cannot  strike  out  the  entire  answer.  The 
issue  raised  by  the  answer  must  first  be  disposed  of. 

As  the  answer  denies  a  part  of  the  first,  and  third, 
fourth,  fifth  and  sixth  paragraphs  of  the  complaint,  it 
sooms  to  us  that  issues  of  fact  are  raised,  and  therefore 
the  entire  answer  cannot  be  hold  to  be  frivolous,  sham  or 
irrelevant.  Fifield  v.  Spring  Valley  Water  Works,  62 
Pao.  1054. 

Tt  is  apparent  that  the  main  affirmative  defense 
sought  to  be  sot  up  by  the  answer,  is  that  the  defendant 

surety  on  the  bond  is  released  from  liability  by  j^ason 

3  of  tho  allo<xod  fact  that  the  territorial  treasurer  difl 
not  ooTuply  with  tho  ro(]uiroments  of  law  before  de- 
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positing  the  territorial  money  with  the  Taos  Comity  Bank 
and  also  that  according  to  the  terms  of  the  bond  ten  thou- 
sand dollars  was  the  sum  that  was  to  be  deposited  in  the 
Taos  County  Bank  by  the  Territory,  and  that,  when  more 
than  that  sum  was  deposited  the  sureties  were  discharged. 
These  are  not  frivolous  defenses,  and  while  they  may  not 
be  good  (and  we  disclaim  all  intention  of  now  passing  on 
their  merits)  they  are  defenses,  which  cannot  be  disposed 
of  by  the  summary  method  of  striking  them  out.  They 
might  have  been  reached  by  a  demurrer,  which  the  court 
could  have  passed  upon. 

Much  of  the  answer  appears  to  us  to  be  bad  because 
it  is  argumentative  and  because  it  pleads  conclusions  of 
law,  but  as  issues  are  raised  by  it,  we  are  of  the  opinion 
that  the  court  committed  error  in  striking  out  the  answer 
as  a  whole,  as  asked  for  by  the  plaintiff  below,  and  the 
case  is  therefore  reversed,  and  the  cause  remanded  for 
further  proceedings,  and  it  is  so  ordered. 

Frank  W.  Parker,  A.  J.,  Edward  A.  Mann,  A.  J., 
Wm.  H.  Pope,  A.  J.,  Ira  A.  Abbott,  A.  J.,  concur. 

McPie,  A.  J.,  having  tried  this  case  in  the  court  below 
took  no  part  in  this  decision. 


[No.  1070,  June  27,  1905.] 


TERRITORY   OP   NEW   MEXICO,   Appellee,   v.    ED- 

WARD  HALE,  Appellant. 

SYLLABUS. 

1.  Section  1125,  C.  L.  1897,  construed,  and  held  to  apply 
to  embezzlements  by  others  than  public  officials. 

2.  Under  Sec.  1125  C.  L.,  1897,  in  an  indictment  for  em- 
bezzlement of  public  moneys  an  allegation  that  the  defendant 
"having  then  and  there  in  his  possession  the  sum  of  (a  cer- 
tain number  of  dollars  in  money),  a. better  description  of  the 
kinds  and  character  of  which  is  to  the  grand  jurrore  un- 
known" is  sufficient  both  as  to  description  of  the  money  and 
the  value  thereof. 

8.    There  is  no  variance  between  an  allegation  of  em- 
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bezzlement  of  money  and  the  proof  where  the  proof  shows 
that  public  funds  were  deposited  in  a  bank  on  general  de- 
posit and  the  embezzlement  was  accomplished  by  means  of 
drawing  checks  on  such  deposit 

4.    The  venue  in  embezzlement  is  properly  laid  in  the 
county  where  the  possession  becomes  adverse  to  the  owner. 

Appeal  from  the  district  court  of  San  Miguel  county, 
before  William  J.  Mills,  Chief  Justice.    Affirmed. 

Long  &  Fobt,  for  appellant. 

The   indictment  does   not   sufficiently    describe    the 
money  alleged  to  have  been  embezzled. 

State  v.  Kroeger,  47  Mo.  531 ;  Bishop's 
Criminal  Practice,  Sec.  703,  704;  State  v. 
Morey,  2  Wis.  362 ;  State  v.  Longbottoms,  11 
Himiph.  (Tenn.)  39;  Rice  Cr.  Ev.  451;  State 
V.  Denton,  22  Atl.  305;  State  v.  Ward,  2  S. 
W.  191 ;  Tyler  v.  State,  IG  S.  W.  302. 
In  case  of  money  unless  there  is  a  statutory  provision 
to  the  contrary,  there  must  be  some  description. 

MeClain  Cr.  L.  2  Vol.  660. 
Value  must  be  averred,  or  such  fonn  of  expression 
must  be  used  as  that  value  is  necessarily  implied. 

Hope    v.     Commonwealth,     9    Met.    (50 
Mass.)  135. 
A  charge  of  embezzling  money  is  not  sustained  by 
proof  of  embezzling  a  check,  without  evidence  that  it  has 
been  converted  into  money. 

2  McClain  Cr.  L.  p.  645  and  652— note; 
Reg.  v.  Keena,  L.  R.  1  C.  C.  113;  2  McLain, 
p.  604 ;  Lancaster  v.  S.  9  Tex.  App.  393. 
In  prosecutions  for  laroeny,  onibezzlement,  false  pre- 
tences, etc.,  a  description  of  the  pro])erty  stolen,  embezzled 
oi-  obtained  is  essential  to  the  charge,  and  must  be  borne 
out  by  the  evidence. 

Claris  Criminal  Tjaw,  335  and  338,  and 

note  42;  Clark's  Criminal  Law,  227  and  228 

and  note  227. 

Where   a   person    is   described    as   imknown,   and   it 

appears  that  his  name  could   have  been   ascertained   by 
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the  exercise  of  reasonable  diligence,  this  will  constitute  a 
variance. 

Clark's   Crim.   Prac.  p.   340;   Blodget  v. 
State,  3  Ind.  403;  Presley  v.  State,  24  Tex. 
App.  494  (6  S.  W.  540);  see  also  Waterman 
V.  Waterman,  34  Mich.  490;  Mann  v.  Mann, 
14  Johns,  X.  Y.  1 ;  Commonwealth  v.  Moore, 
132  Mass.   250;   Thalheim   v.   State,   38   Fla. 
169;  Block  v.  State,  44  Tex.  620;  Bryan  v. 
^  Brandreth,  L.  E.  16  Eg.  475. 
In  criminal  law,  as  in  statutes  with  regard  to  embezzle- 
ment, swindling,  theft,  etc.,  the  meaning  of  the    term 
"money  has  been  confined  to  that  which  is  legal  tender, 
as  legal  tender  coin,  or  legal  tender  treasury  notes  of  the 
United  States.    And  so  in  other  connections  the  term  has 
been  confined  to  legal  tender  currency. 

Bartley  v.  State,  53  Neb.  310;  Thomp- 
son  V.  State,  35  Tex.  Crim.  App.  511;  Jack- 
son V.  State,  34  Tex.  Crim.  App.  90;  Coulter 
V.  State,  37  Tex.  Crim.  App.  284;  Otero  v. 
State,  30  Tex.  App.  450 ;  Menear  v.  State,  30 
Tex.  App.  475 ;  Taylor  v.  State,  29  Tex.  App. 
499 ;  Lewis  v.  State,  28  Tex.  App.  140 ;  Wood- 
ruff V.  State,  66  Miss.  309 ;  ^lurphy  v.  State, 
49  Ark.  39,  3  S.  W.  891 ;  Borton  v.  Brooks,  25 
Ark.  215;  Hanauer  v.  Gray,  25  Ark.  350. 
A  further  fatal  variance  relates  to  the  averment  of 
ownership. 

Bank  of  Republic  v.  Millard,  10  Wall.  155. 
As  to  the  necessity  of  full  and  complete  instructions 
by  the  court  to  the  jury. 

C.  L.  1897,  Sees.  2992,  2994;  Ty.  v. 
Nichols,  3  N.  M.  103 ;  Aguilar  v.  Tv.  8  Ts^  M. 
496 ;  Ty.  v.  Friday,  8  N.  M.  204 ;'  S.  v.  Mc- 
Caskey,  16  S.  W.  Rep.  512;  Cadev  v.  State, 
4  Tex.  App.  238. 

George  W.  Prickard.  Attorney  General,  for  Terri- 
torv. 

This  indictment  is  drawn- under  Section  1125  of  the 
Compiled  Laws  of  N.  M.,  1897.     The  gist  of  the  offense 
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of  embezzlement  under  this  section  is  the  having  in  pos- 
session of  money  belonging  to  the  Territory  or  coiiuty, 
and  the  conversion  of  such  money  to  the  use  of  the  holder. 
The  statute  applies  to  any  person,  and  is  not  limited  to 
agents  or  oflBcers. 

Brown  v.  State,  18  Ohio  St.  496;  Reed  v. 
State,  16  Tex.  App.  586. 
The  allegation  of  the  amount  of  money  embezzled, 
with  the  further  allegation  that  a  better  description  is  un- 
known is  sufficient. 

Territory  of   New   Mexico,    Appellee    v. 
George  W.  Maxwell,  Appellant,  2  N".  M. ;  Flee- 
ner  v.  State,  58  Ark.  98 ;  People  v.  McKinnev, 
10  Mich.  53 ;  Dominick  v.  United  States,  121 
Fed.  640 ;  State  v.  Combs,  47  Kas.  136 ;  Peo- 
ple V.  Oobler,  108  Calif.  538;  Jones  v.  Com- 
monwealth, 13  Bush  (Ky.)  356. 
The  tenn  "mone>'"  as  used  in  the  indictment  has  a 
legal  significance,  and  is  not  to  be  construed  in  any  tech- 
nical sense. 

Taylor  v.  Bobinson,  34  Fed.  678;  State 
V.  Downs,  148  Tnd.  327 ;  State  v.  Booner,  103 
Towa  112 ;  Commonwealth  v.  Tuckerman,  10 
Gray  173 ;  Commonwealth  v.  Meade,  160  Mass. 
319;  People  v.  Gallagher,  35  Pac.  80. 

OPINION  OP  THE  COURT. 

PARKER,  J. — The  appellant  was  tried  and  convict- 
ed of  embezzlement  upon  an  indictment  containing 
1      several  counts  and  based  upon  Section  1125  of  the 
Compiled  Laws  of  1897,  which  is  as  follows: 
"Sec.    1125.     If  any  person,  having  in   his  posses^ 
sion   any   moneys    belonging    to  this   Territory,   or   any 
county,  precinct  or  city,  or  in  which  this  Territory  or  any 
collector  or  treasurer  of  any  precinct  or  county,  or  the 
treasurer  or  disbursing  officer  of  this  Territory,  or  any 
other  person  holding  an  office  under  the  laws  of  this  Ter- 
ritorv,  to  whom  is  entrusted  bv  virtue  of  his  office,  or  shall 
hereafter  be  entrusted  with  the  collection,  safe  keeping 
receipt,  disbursement,  or  the  transfer  of  any  tax,  revenue, 
fine  or  other  monev,  shall  convert  to  his  own  use,  in  anT 
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way  or  manner  whatever  any  part  of  said  money,  or  shall 
loan,  with  or  without  interest,  any  part  of  said  money  en- 
trusted to  his  care  as  aforesaid,  or  wilfully  neglect  or 
refuse  to  pay  over  said  money,  or  any  part  thereof,  ac- 
cording to  the  provisions  of  law,  so  that  he  shall  not  be 
able  to  meet  the  demands  of  any  person  lawfully  demand- 
ing the  same,  whether  such  demand  be  made  before  or 
after  the  expiration  of  his  office,  he  shall  be  deemed  and 
adjudged  to  be  guilty  of  an  embezzlement." 

It  is  urged  by  appellant  that  this  section  applies 
only  to  officials  who,  by  virtue  of  their  respective  offices, 
come  into  possession  of  public  funds  and  embezzle  them, 
and  to  them  only  when  by  reason  of  such  embezzlement 
they  are  not  able  to  meet  the  demands  of  any  person  law- 
fully demanding  such  funds.  An  inspection  of  the  sec- 
tion readily  demonstrates  the  error  of  the  contention. 
Four  classes  of  persons  are  named  in  the  section,  viz. : 
''any  person,^*  or  ''any  collector  or  treasurer  of  any  pre- 
cinct or  county,"  or  "the  treasurer  or  disbursing  officer  of 
this  territory,"  or  "any  other  person  holding  an  office 
under  the  laws  of  this  Territory."  If  the  legislature  in- 
tended to  limit  the  scope  of  the  section  to  officers,  the  first 
clause  will  be  superfluous.  The  use  of  that  clause  in 
connection  with  the  others,  demonstrates  an  intention  to 
include  persons  not  officers  and  who  in  any  way  come  into 
the  possession  of  public  funds  and  embezzle  the  same.  N'or 
does  the  clause  "so  that  he  shall  not  be  able  to  meet  the 
demands  of  any  person  lawfully  demanding  the  same" 
modify  the  first  clause  for  by  reason  of  the  clause  which 
follows  the  modifying  clause,  the  latter  clause  can  have 
no  application  to  persons  other  than  officers,  (whether  it 
does  in  all  cases  apply  even  to  them,  we  do  not  decide) 
and  must  be  referred,  redenda  singula  singulis,  to  that 
part  of  the  section  only  which  includes  officers. 

The  indictment  in  each  of  the  several  counts  charges 
that  the  defendant  "having  then  and  there  in  his  pos- 
session the  sum  of dollars,  in  monev,  a 

2     better  description  of  the  kinds  and  character  of  which 
is  to  the  grand  jurors  unknown,"  etc.,  the  specific 
amount  being  stated  in  each  instance. 

It  is  urged  that  this  is  an  insufficient  description  of 
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the  subject  of  the  embezzlement.  In  the  first  place  it  may 
be  said  that  ordinarily  the  specific  name,  denomination  and 
kind  of  eaxjh  piece  of  money  stolen  or  embezzled  must  bo 
alleged  in  the  indictment.  12  Ency.  PI.  &  Pr.  987 ;  2  Bish. 
Cr.  Proc.  Sees.  703,  321 ;  1  McC'lain  Cr.  Laws  Sees.  597, 
652.  A  relaxation  of  this  mle  is  recognized  by  reason,  of 
the  inherent  difficulty  in  most  instances  of  giving  a  spe- 
cific description  of  the  several  pieces  of  money  stolen  or 
embezzled,  amounting  often  to  impossibility.  Therefore 
it  is  permissible  to  give  the  best  description  possible  of 
the  money  and  to  allege  that  a  better  description  thereof 
is  to  the  grand  jurors  unknown,  as  in  fact,  it  is  permissi- 
ble to  do  in  regard  to  the  other  property,  or  other  circum- 
stances identifying  a  given  transaction,  but  not  vital  there- 
to, when  in  truth  the  grand  jury  can  so  report.  1  Bish. 
Cr.  Proc.  Sec.  553 ;  2  Bish.  Or.  Proc.  Sec.  321 ;  1  MeClain 
Cr.  Law,  Sec.  652 ;  Com.  v.  Sawtell,  11  Cush,  142 ;  Mer- 
win  V.  People,  26  Mich.  298;  Pleener  v.  State,  58  Ark. 
98 ;  State  v.  Hopper,  39  la.  468 ;  State  v.  Hinkley,  4  Minn. 
345;  State  v.  McAnultv,  26  Kans.  553;  Tor.  v.  Bell,  5 
Mont.  562;  Duval  v.  State,  63  Ala.  12.  This  has  been 
done  in  this  case. 

But  there  is  no  allegation  of  the  value  of  the  money 
embezzled.  The  statute  fixing  the  punishment  resrulates 
the  same  according  to  the  value  of  the  property  embezzled, 
and,  consequently,  the  value  of  the  money  must  in  some 
way  appear  in  the  indictment  and  proof.  If  it  appears  in 
this  case,  it  appears  bv  reason  of  the  use  of  the  words 
^^dollars,  in  money."  The  question,  but  arisinfir  under  the 
postal  laws  of  the  Fnited  States,  was  before  this  court  in 
F.  S.  V.  Fuller,  5  N.  M.  80.  The  indictment  in  that  case 
was  founded  upon  the  clause  of  Sec.  5467  of  the  Rev.  St. 
F.  S.,  which  condemns  the  embezzlement  of  any  letter  or 
packet  containing  "any  other  article  of  value,"  and  alleged 
the  letter  to  contain  "eisrht  hundred  dollars,"  without  fur- 
ther description  or  alleicration  of  value.  In  answer  to  the 
contention  of  counsel  for  appellant  in  that  case  the  court 
said :  "Tf  the  packet  had  contained  anv  other  article  to  , 
which  the  law  fixes  no  certain  value,  then  this  would  un- 
doubtedly bo  true.  For  instance,  a  piece  of  jewelrv.  The 
Inw  places  no  value  on  such  article.    Its  value,  if  any,  is 


VOL.    13,   JANUARY   TERM,   1905  187 

Territory  v.  Hale. 

regulated  entirely  by  the  usage  of  trade,  and  the  law  of 
supply  and  demand,  and  such  value  should  be  laid  in  the 
indictment,  in  the  current  money  of  the  country,  made  by 
law  the  standard  or  unit  of  value.  To  charge  that  eight 
hundred  dollars  is  of  the  value  of  eight  hundred  dollars, 
would  add  no  force  or  weight  to  the  indictment.  It  would 
not  make  the  charge  stronger,  nor  would  it  give  the  de- 
fendant any  more  information  of  the  nature  and  cause 
of  the  accusation  against  him  than  is  contained  in  this 
indictment."  (The  quotation,  differing  slightly  from  the 
printed  report,  is  taken  from  the  original  opinion  on  file 
in  this  court.) 

It  is  here  announced,  in  effect,  that  the  word  "dol- 
lar'^ used  in  an  indictment  purports  value  and  obviates  the 
necessity  of  such  an  allegation.  It  is  further  said,  in  ef- 
fect, that  alleging  a  given  number  of  dollars  is  alleging  the 
same  number  of  dollars  in  value.  That  case  differed  from 
this  in  that  there  are  no  grades  of  the  offense  under  the 
federal  statutes  while  under  our  statutes  the  offenv«?o  has 
two  grades  according  as  the  amount  embezzled  is  less  or 
more  than  a  specified  sum.  Section  1126,  1187,  C.  L.  1897. 
But  if  the  allegation  of  so  many  dollars  is  an  allegation 
of  the  same  number  of  dollars  in  value,  the  difference  be- 
tween the  two  cases  is  of  no  importance.  We  are  com- 
pelled, therefore,  to  hold  the  indictment  in  this  case  suffi- 
cient in  this  particular  or  depart  from  the  holding  in  the 
Fuller  case.  This  we  are  not  inclinerl  to  do.  This  view 
finds  support  in  a  few  cases,  State  v.  Alvesron,  105  la.  152 ; 
Gadv  V.  State,  83  Ala.  51 ;  Warren  v.  State,  29  Tex.  369 ; 
but  we  recognize  it  to  be  a  departure  from  the  current 
of  authority,  at  least  in  cases  arising  under  state  or  terri- 
torial statutes.  2  Bish.  Cr.  Proc.  Sec.  320,  713;  Whar- 
ton Grim.  PI.  &  Pr.  Sec.  213-218;  Brown  v.  People,  173 
111.  34;  State  v.  Stimson,  24  X.  J.  L.  9;  Bork  v.  People, 
16  Hun.  476 ;  Reside  v.  State,  10  Tex.  App.  675 ;  Grant 
V.  State,  35  Fla.  581 :  S.  v.  Thompson,  42  Ark.  517;  Peo- 
ple V.  Donald,  48  Mich.  491 ;  Stephens  v.  State,  53  N.  J. 
L.  245. 

It  may  be  said,  however,  that  this  rule  in  regard  to 
allegation  of  value,  founded  in  reason  as  it  is,  and  inflex- 
ible so  far  as  concerns  all  property  except  money,  has  lit- 


188  SUPREME  COURT  OP   NEW   MRXICJO, 


• 


Territory  v.  Hale. 


tie  reason  to  support  it  in  a  country  like  ours,  where  all 
forms  of  money  are  by  law  and  in  fact  of  uniform  value. 
It  becomes  a  mere  naked  rule  of  law,  serving  no  useful 
purpose  and  affording  persons  charged  with  the  larceny 
or  embezzlement  of  money  no  additional  safeguard  against 
unjust  conviction. 

What  has  been  said  under  this  head  is  upon  the  the- 
ory that  the  same  requirements  exist  under  our  statute  as 
under  the  English  statute  of  39  Geo.  3,  upon  which  the 
English  cases,  much  referred  to  by  the  cases  in  this  coun- 
trv,  were  decided.  2  Bish.  Cr.  Law  Sec.  321.  It  is  to 
be  observed,  however,  that  the  English  statute  made  the 
offense  larceny  and  hence  all  the  technical  requirements 
of  allegation  in  larceny  was  required.  2  Bish.  Cr.  Proc. 
Sees.  319-320.  On  the  other  hand  our  statute  creates  a 
new  statutorv  crime,  not  declared  to  be  larcenv,  and  hence 
no  greater  particularity  of  pleading  is  required  than  in 
other  cases  of  statutory  crimes.  Bish.  Direc.  and  Forms, 
Sees.  409-410;  State  v.  Smith,  13  Kans.  274;  People  v. 
McKinney  10  Mich.  54 ;  State  v.  Brooks,  42  Tex.  62 ;  State 
V.  Carrick,  16  Nev.  120;  State  v.  Walton,  62  Me.  109; 
State  V.  Munch,  22  Minn.  67;  Brook  v.  People,  16  Hun. 
(N.  Y.)  476. 

The  reasoning  in  most  of  these  cases  is  founded  upon 
the  absolute  necessity  of  departure  from  the  general  rule 
as  to  description  of  public  money  in  cases  of  defaulting 
public  officers  in  order  that  the  public  may  be  protected 
and  the  intent  of  the  legislature  be  carried  out.  The  dis- 
tinction above  noted  is  in  most  of  them  overlooked  or  not 
relied  upon.  But  both  by  reason  of  the  dictinction  and 
the  reasoning  adopted  in  each  case,  they  were  deemed 
sound  and  correct.  See  also  Moore  v.  TT.  S.  160,  TT.  S. 
268. 

Statutes  have  been  passed  in  England  and  in  many 
of  the  states  providing  that  it  shall  be  sufficient  in  all 
cases  to  allege  the  embezzlement  to  be  of  money.  Bish, 
Direc.  &  Forms  Sec.  404:  7  Encv.  PI.  &  Pr.  426.  We 
have  no  such  statute  and  place  our  decision  upon  the  reas- 
ons heretofore  stated.  In  a  well  considered  case  by  this 
court.  Territory  v.  Maxwell,  2  N".  M.  250,  it  was  held 
that  the  statute  of  39  Geo.  3,  was  not  a  part  of  the  com- 
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men  law  of  this  Territory  and  the  court  said:  'TVe  hold 
then^  that  all  that  is  to  be  required  in  cases  of  embezzle- 
ment, under  our  law,  is  the  best  description  which  the  cir- 
cumstances will  permit,  both  in  the  indictment  and  upon 
the  trial.'^  That  case  was  based  upon  Section  1122,  Comp. 
Laws,  1897,  relating  to  embezzlement  by  corporate  ofScers, 
or  agents  or  servants  of  corporations  or  private  persons, 
and  the  offense  is  declared  to  be  larceny.  Thus  the  court 
in  that  case  took  much  more  advanced  ground  than  we 
are  compelled  to  take  in  this  case.  The  indictment  in 
that  case  descended  into  particulars  more  than  in  this 
case  but  not  in  such  a  way  as  to  meet  the  requirements 
of  a  charge  of  larceny  or  embezzlement  imder  the  statute 
of  29  Geo.  3.  But  we  see  no  reason  to  question  the  cor- 
^rectness  of  the  Maxwell  case.  We  might  well  have  placed 
the  decision  in  this  case  as  to  the  description  of  the  money 
upon  the  authority  «of  that  case  alone. 

It  is  next  urged  that  there  is  a  variance  between  the 
allegation  and  proof,  fatal  to  the  conviction,  in  that  the 

embezzlement  was  not  of  money  but  of  a  credit  in 
3     a  bank  where  the  funds  of  the  county  were  deposited. 

It  appears  from  the  proofs  that  the  collector  and 
treasurer  of  Mora  county  deposited  the  public  funds  of 
the  county  in  the  First  National  Bank  of  Las  Vegas  in 
San  Miguel  county.  The  collector  and  treasurer  author- 
ized and  directed  the  bank  in  writing  to  pay  all  checks 
signed  in  a  designated  way  by  defendant  out  of  an  account 
which  he  kept  in  the  bank  as  collector  and  treasurer.  The 
deposit  was  not  special  but  general  and  like  that  of  any 
ordinary  depositor  in  a  bank.  Defendant  drew  a  large 
number  of  checks  on  the  bank  against  this  account  and  sent 
them  through  the  mails  or  delivered  them  to  various  per- 
sons who  presented  the  same  and  received  payment  there- 
on. Defendant  never  had  possession  of  any  actual  money 
but  accomplished  the  embezzlement,  if  at  all,  in  the  above 
manner.    Does  this  amount  to  embezzlement  of  money? 

In  the  first  place  it  is  clear  that  when  the  money  of 
Mora  county  was  placed  on  general  deposit  with  the  bank 
the  same  became,  for  some  purposes  at  least,  the  money 
of  the  bank  and  the  relation  of  debtor  and  creditor  be- 
tween bank  and  flepositor  arose.    Bank  v.  Millard,  10  WalL 
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l.'io.  But  when  a  check  is  drawn,  there  is  a  segregation 
of  that  much  money  from  the  general  funds  of  the  bank 
which  becomes  the  property  of  the  depositor.  This  may  be 
placed  to  the  credit  of  the  payee  of  the  check,  or  it  may 
bo  handed  him  in  money,  or  otherwise  disposed  of  as  the 
parties  may  elect.  But  for  a  space  of  time,  however  short, 
the  money  of  the  depositor  is  being  dealt  with.  And  so  it 
has  been  held  under  statutes  against  embezzlement  of 
money  that  such  embezzlement  is  accomplished  by  the 
drawing  of  a  check  u|X)n  a  bank  whore  such  money  is  de- 
])ositod.  State  v.  Krug,  12  Wash.  288;  Bartley  v.  State 
53  Nob.  310:  Bork  v.  People,  1(5  Hun.  (X.  Y.)  476; 
People  V.  McKinnov,  10  Mich.  54;  contra.  Carr  v.  State 
104  Ala.  43. 

Another  view  has  been  advanced  for  the  same  holding 
to  the  efftx-t  that  the  word  "monev^^  in  embezzlement  stat- 
utos  relating  to  public  funds  is  used  in  a  generic  and  not  a 
specific  sense,  that  is  to  sav,  that  it  includes  all  actual 
moneys,  all  credits  and  funds  of  every  kind  belonging  to 
the  public.  We  can  see  no  impropriety  in  such  view.  The 
result  must  be  salutary,  and  can  in  no  way  impair  the 
rights  of  defendants.  The  holding  in  this  case  that  the 
facts  support  a  conviction  of  embezzlement  of  money  may 
well  rest  upon  either  view  above  sug^esed. 

Another  point  is  urged  as  to  the  venue.  As  already 
a|)poars,  the  funds  of  ^fora  countv  were  deposited  in  a 
bank  in  San  ^liffuel  countv.  The  monev  was  drawn 
4  out  by  means  of  checks  sent  or  given  to  various  per- 
sons who,  in  due  time,  presented  and  had  them  paid 
in  San  ^Miguel  county.  Tt  is  claimed  by  defendant  that 
the  crime,  if  committed,  was  committed  in  the  latter 
county. 

Tt  will  be  noticed,  in  the  first  place,  that  everv  act 
of  the  defendant  in  connection  with  the  crime  charored 
was  performed  in  Mora  county  where  the  indictment  was 
found.  He  drew  the  checks  there  and  either  s^nt  them  bv 
mail  or  delivered  them  personallv  to  the  respective  pavees. 
All  things  which  were  afterwards  done  were  the  result  of 
instrumentalities  which  he,  in  Mora  county,  had  set  in 
motion.  His  purpose  was  effectimted  in  another  county 
l)v  means  of  these  instrumentalities. 
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Whether  Section  3398,  Comp.  Laws,  1897,  is  not 
broad  enough  in  its  terms  to  authorize  a  prosecution  in 
either  county  where  embezzlement  is  effected  by  drawing 
a  check  in  one  county  upon  an  account  in  a  bank  in  an- 
other county,  we  do  not  decide  as  we  do  not  deem  it  nec- 
es8ary,  we  think  the  crime  was  clearly  committed  in  Mora 
enimty  where  the  venue  was  laid. 

Much  confusion  arises  from  a  failure  to  distinguish 
between  the  conversion  and  the  evidence  of  it.  The  pos- 
session being  lawful,  the  conversion  may  consist  in  a  mere 
act  of  the  mind  whereby  the  character  of  the  possession' 
is  changed  and  the  holding  becomes  adverse.  If  this  hold- 
ing is  with  the  intent  to  deprive  the  owner  permanently 
r)f  his  property  the  offense  is  complete.  This  intent  may 
be  manifested  by  various  acts,  such  as,  making  false  en- 
tries, denial  of  rec*eipts  of  money,  not  accounting  when 
ii  should  be  done,  rendering  false  accounts,  or  practicing 
any  form  of  deceit,  or  ninning  away  with  the  money,  or 
actually  expending  the  money  for  defendant's  own  uses 
contrary  to  his  directions,  or  otherwise  diverting  the  course 
of  the  money  to  make  it  his  own.  2  Bish.  Or.  Law, 
Sec.  373;  State  v.  Baumhager,  28  Minn.  226;  12  Cyc. 
232.  These  acts,  and  many  others  which  might  be  men- 
tioned, are  but  the  evidence  of  the  felonious  intent,  and  of 
the  changed  character  of  the  holding.  The  actual  expendi- 
ture of  the  money  is  not  necessary,  it  would  simply  be  the 
evidence  of  the  adverse  holding  the  same  as  any  other  act 
showing  such  fact.  No  man,  of  course,  can  be  convicted 
upon  a  criminal  intent  alone  unaccompanied  by  some  act 
to  carrv  the  intent  into  execution.  The  act  in  case  of  em- 
bezzleraent  is  mental  in  that  the  possessor  changes  the 
character  of  his  holding  to  one  adverse  to  the  owner,  and 
may  or  may  not  be  accompanied  bv  some  physical  act  de- 
signed to  make  some  actual  disposition  of  the  property.  A 
defendant  who  has  thus  mentally  begun  to  hold  the  money 
adversely  while  it  is  still  in  his  possession  and  unexpended 
or  otherwise  dealt  with  has,  nevertheless,  committed  em- 
bezzlement. He  cannot  be  convicted  of  the  same,  however, 
until  by  some  physical  act  or  omission  of  his  he  has 
furnished  the  evidence  of  such  adverse  holdinpr.  Thus  if 
I  receive  a  sum  of  money  in  Santa  Fe  to  be  delivered  in 
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Las  Vegas,  and  I  here  resolve  to  convert  the  same  to  mv 
own  use;  and  if  I,  still  with  such  resolve,  take  the  money 
to  Las  Vegas,  and  there  meet  the  person  to  whom  it  is  to 
be  delivered  and,  npon  further  consideration,  I  abandon 
my  felonious  purpose  and  pay  over  the  money,  I  cannot 
be  convicted  of  embezzlement  simply  for  want  of  evidence, 
although  all  the  time  I  have  been  guilty  of  the  crime.  On 
the  other  hand  if  I  run  away  from  Santa  Fe  with  the 
money  or  dispose  of  it  in  such  a  way  as  to  show  my  ad- 
verse holding  here,  I  can  be  convicted  of  embezzlement 
here  although  I  may  actually  spend  the  money  elsewhere. 

The  facts  in  this  case  clearly  show  the  crime  to  have 
been  committed  in  Mora  county.  The  acts  of  defendant, 
as  already  seen,  clearly  show  that  the  adverse  holding  was 
fully  consummated  in  Mora  county  and  carried  forward 
to  full  execution  there  so  far  as  any  act  of  the  defendant 
was  concerned.  The  venue,  therefore,  was  properly  laid 
in  Mora  county. 

This  disposes  of  all  the  points  seriously  urged  by 
defendant  except  as  to  the  instructions  to  the  jurv.  We 
have  carefully  examined  the  instructions  given,  as  well  as 
those  asked  bv  the  defendant  and  refused,  and  find  those 
given  to  fairly  cover  the  case  and  do  not  deem  a  discus- 
sion of  the  same  necessary. 

It  follows  that  the  judgment  of  the  lower  court  should 
be  affirmed,  and  it  i's  so  ordered. 

John  R.  McPie,  A.  J.,  Edward  A.  Mann,  A.  J., 
Wm.  H.  Pope,  A.  J.,  Tra  A.  Abbott,  A.  J.,  concur. 

Mills,  C.  J.,  having  heard  this  case  in  the  court  below 
did  not  participate  in  this  decision. 


[No.  1077,  June  27,  1905.] 

ANDEES  OORCINIO  MIERA,  Appellant,  v.  THE  TER- 
RITORY OF  NEW  MEXICO,  Appellee. 

SYLLABUS. 

1.  This  court  cannot  assume  that  the  defendant  did  not 
have  a  trial  by  an  impartial  Jury,  to  which  he  was  entitled 
under  the  Sixth  Amendment  of  the  Constitution  of  the  TTnl- 
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ted  States,  and  Section  3756  of  the  Compiled  Laws  of  New 
Mexico,  because  those  summoned  as  talesmen  to  complete 
the  panel  from  which  the  trial  jury  was  selected,  included  a 
smaller  percentage  of  men  of  the  defendant's  race  than  the 
district  from  which  they  were  selected  contained,  or  because 
persons  of  the  defendant's  race  living  in  the  inunediate  yicln- 
ity  of  the  court  house  in  which  the  trial  took  place  and  who 
were  legally  qualified  for  jury  duty  were  not  selected,  while 
some  of  another  race  living  at  much  greater  distance  were 
selected  and  summoned  to  complete  the  panel. 

2.  The  allegation  in  behalf  of  the  defendant  that  there 
was  discrimination  against  those  of  his  race  in  the  selec- 
tion of  the  panel  from  which  the  jury  for  his  trial  was  made 
*  up  was  in  violation  of  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States,  was  not  sustained  by  any  evi- 
dence introduced  or  tendered. 

3.  An  experienced  physician  who  held  an  inquest  on  the 
body  of  the  woman  with  whose  murder  the  defendant  was 
charged  was  properly  permitted  to  testify  that,  In  his  opinion 
she  could  not  have  inflicted  on  herself  the  wound  of  which 
she  died,  and  that  she  was  sitting  down  when  the  shot  was 
fired. 

4.  Evidence  of  an  assault  with  a  pistol  by  the  defend- 
ant on  the  woman  with  whose  murder  he  was  charged,  made 
about  three  years  prior  to  her  death,  was  properly  admitted. 

4.  It  was  not  error  to  give  the  jury  the  entire  statute 
description  of  murder  In  the  third  degree,  although  a  portion 
of  it  could,  on  the  evidence,  have  no  relevancy  to  the  case 
at  bar. 

5.  The  jury  was  properly  Instructed  that  the  remarks  of 
counsel  were  not  to  be  regarded  as  evidence  and  that  their 
verdict  must  be  founded  solely  on  the  evidence  and  the  law 
as  given  by  the  court. 

6.  Expressions  used  in  instructions  to  juries  should  be 
considered  as  qualified  by  the  context  and  other  Instruc- 
tions. 
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7.    Courts  are  not  bound  to  give    instructions,    which, 
even  if  correct,  are  merely  cumulative. 
The  facts  appear  in  the  opinion. 

Appeal  from  the  district  court  of  Dona  Ana  county, 

before  Frank  W.  Parker,  Associate  Justice.    Affirmed. 
Long  &  Port,  for  appellant. 

A  fair  and  impartial  jury  is  the  I'iglit  of  a  defendant 
in  a  criminal  cause  and  if  by  reason  of  any  practice  what- 
ever he  is  deprived  of  that  right  a  court  of  review  should 
see  to  it  that  his  right  is  protected. 

Stauder  v.  West  Virginia,  100  U.  S.  303 ; 
Xeal  V.  Delaware,  103  TT.  S.  370 ;  Virginia  v. 
Rives,  100  U.  S.  314. 
In  order  that  all  theories  of  the  case  upon  which  evi- 
dence was  introduced  might  be  kept  in  view  by  the  jury, 
the  court  should  liave  instructed  the  jury  that  if  the  cir- 
cumstantial evidence  in  favor  of  the  defendant  raised  in 
the  mind  of  the  jury  a  reasonable  doubt  as  to  his  guilt, 
that  he  should  be  acquitted.     The  jury  should  also  have 
been  told  that  the  alleged  facts  and  circimistances  must  be 
such  as  to  be  absolutely  incompatible  on  any  reasonable 
hypothesis  with  the  innocence  of  the  defendant. 

Sackets  Instructions  to  Juries,  p.  639. 

George  W.  Prichard,  Solicitor  General,  for  appellee. 

The  degree  of  murder  is  a  question  of  fact  for  the 
jury  to  determine,  where  the  degree  depends  upon  the 
presence  or  absence  of  malice,  deliberation,  heat  of  pas- 
sion, or  design  or  want  of  design  to  take  life. 

Parish  V.  State,  18  Xeb.  40.5;  People    v. 

Convov,  97  1^.  Y.  62 ;  Adams  v.  State,  29  Ohio 

412:  Commonwealth  v.  Sheets,  197  Pa.  69. 

Where  there  is  no  eye  witness  to  the  killing  of  the 

deceased  it  is  the  duty  of  the  court  to  instruct  the  jurv  in 

the  third  degree. 

Territory  v.  Fridav,  S  X.  M.  204;  Terri- 
torv  V.  Aguilar,  8  ^N".  M.  996 :  Territory  v.  Pa- 
dilia,  8  K  M.  610. 
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OPINION  OF  THE  COURT. 

ABBOTT,  J.— At  the  March  term,  A.  D.,  1904,  of  the 
district  court  for  Union  county,  the  defendant  was  found 
guilty  of  murder  in  the  third  degree  by  a  jury,  and,  sub- 
sequently, after  a  motion  for  a  new  trial  had  been  over- 
ruled, was  sentenced  to  imprisonment  for  ten  years  in 
the  penitentia^}^     The  case  is  before  us  on  appeal. 

Before  the  jury  for  the  trial  of  the  case  was  com- 
pleted, the  regular  panel  was  exhausted  and  a  special  pre- 
cept was  issued  by  the  court  to  secure  talesmen,  as 

1  provided  by  law.  The  attorneys  for  appellant  allege 
that  in  securing  the  talesmen  under  that  precept,  few- 
er ^TVfexicans"  and  more  "Americans,"  as  they  are  de- 
scribed in  their  brief,  wore  included  than  could  have  been 
the  case,  unless  such  discrimination  had  been  intended, 
and  they  claim  that  it  was  intentional  and  was  for  the  pur- 
pose of  preventing  the  defendant  from  being  tried  by  a 
jury  made  up  almost  wholly  of  men  of  his  own  race,  he 
being  a  Mexican,  as  would  have  been  the  case  if  it  had 
been  selected  proportionately  from  the  members  of  the 
two  races  living  in  the  vicinity  and  liable  to  jurv'  duty. 
Such  a  discrimination,  it  is  alleged,  is  in  violation,  not  only 
of  Section  3756  of  the  Compiled  Laws  of  the  Territory 
of  New  Mexico,  which  declares  the  rijjht  to  trial  bv  an 
"impartial  jury,"  but  of  the  Sixth  Amendment  of  the  Con- 
stitution of  the  United  States,  which  guarantees  the  same 
right,  and  the  Fourteenth  Amendment,  which  forbids  what 
is  kno^vn  as  class  legislation. 

Assuming,  as  counsel  on  both  sides  seem    to    have 
done,  that  the  prohibitions  in  the  first  clause  of  the  Four- 
teenth  Amendment,  which  are  in  terms  directed  to 

2  states,  are  equally  applicable  to  territories,  although 
territorial  legislation  is  subject  to  the  approval    of 

Congres?  and  the  chief  executive,  and  judicial  officers  of  ^ 
territories  are  appointed  by  the  president,  we  do  not  find 
that  any  violation  of  its  provisions  was  established  as 
claimed  in  behalf  of  the  appellant.  In  an  affidavit  filed 
by  him  he  alleged  certain  facts  which  he  said  showed 
discrimination  against  'T^exicans*'  and  in  favor  of  "Amer-  . 
icans'*  in  the  making  of  the  panel  but  he  did  not  state 
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that  the  alleged  discrimiiiation  was  because  those  not 
selected  were  "Mexicans"  or  because  those  selected  were 
"Americans,"  The  appellant  tendered  no  proof  of  his 
charge  of  discrimination  which  wad  rejected  and  indeed 
no  evidence  whatever,  except  two  affidavits  not  including 
his  own.  His  affidavit  could  not  be  treated  as  evidence. 
Smith  V.  Mississippi,  162  TJ.  S.  591. 

But  even  if  all  the  allegations  in  his  affidavit  and  in 
the  two  others  filed  in  his  behalf  be  considered  as  proved 
thev  do  not  establish  unlawful  discrimination.  There  mav 
have  been  good  and  lawful  reason  for  the  course  taken  as 
suggested  further  on  in  this  opinion. 

It  remains,  then,  to  be  determined,  in  this  branch  of 
the  case,  whether  the  defendant  was  prevented  from  hav- 
ing a  trial  by  a  fair  and  impartial  jury  in  the  way  he 
charges,  for,  to  such  a  trial  he  was  unquestionably  entitled. 

It  is  claimed  in  his  behalf  that  he  was  under  the 
practical  necessity  of  exhausting  the  peremptory  chal- 
lenges to  which  he  was  entitled,  on  Americans,  and  so 
had  none  left  for  members  of  his  own  race,  whom  he 
might  otherwise  have  challenged.  We  cannot  assume  that 
either  the  defendants  reliance  on  Mexiacns,  or  his  dis- 
trust of  Americans,  was  well  founded,  that  members  of 
either  race,  who  are  all  units  of  our  great  composite  na- 
tionality, made  up  of  almost  all  races  of  men,  would  be 
so  regardless  of  their  sworn  obligation  as  to  permit  race 
prejudice  to  sway  them  for  or  against  their  fellow-being 
on  trial  for  his  life  before  them.  Even  if  we  made  that 
assumption  it  would  be  impossible  for  this  court,  sitting 
as  a  court  of  law,  to  determine  from  the  materials  before 
it,  whether  any  such  discrimination  as  the  appellant 
charges,  was  actually  attempted,  since  other  reasons  than 
those  suggested  might  have  led  to  the  preponderance  of 
Americans  summoned  on  the  special  venire.  The  record 
of  the  trial  discloses  at  least  one  reasonable  ground  for 
tlie  course  the  appellant  says  the  jury  commissioners 
took  in  selecting  American  talesmen  from  a  distance,  in- 
stead of  Mexicans  from  the  immediate  neisrhborhood.  It 
appeared  that  the  trial  took  place  in  the  community  where 
the  woman  mot  her  death,  that  some  of  the  witnesses 
a^rainst  the  accused  wore  noarlv  related  to  her,  and  that 
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some  who  testified  in  his  behalf  were  nearly  related  to 
him.  It  may  well  have  been  that  one  or  both  had  other 
relatives  in  the  vicinity,  and  that  they  took  sides  with 
reference  to  the  matter,  as  did  the  witnesses  at  the  trial. 
Many  Mexicans  in  the  neighborhood  may,  naturally,  have 
been  disqualified  to  serve  for  that  and  similar  reasons, 
since  the  woman^s  death  and  the  arrest  of  the  defendant 
on  the  charge  of  killing  her  must  have  aroused  intense 
feeling,  not  only  among,  their  relatives,  but  among  the 
friends  and  acquaintances  of  each,  and  especially  those  of 
their  own  race.  Besides,  it  is  difiicult  to  perceive  what 
advantage  would  have  accrued  to  him  if  the  jury  had  been 
composed,  even  wholly,  of  his  own  race.  The  woman  with 
whose  murder  he  was  charged,  was  of  the  same  race,  judg- 
ing from  her  name,  and  it  could  hardly  be  that  Ameri- 
cans would  be  less  likely  than  Mexicans  to  desire  the  pun- 
ishment of  any  one  proved  to  have  taken  her  life.  In 
fact,  the  jury  seemed  finally  to  have  been  made  up  of  sev- 
en Mexicans  and  five  Americans,  and  as  unanimity  was 
essential  to  a  verdict,  it  cannot  reasonably  be  claimed  that 
the  seven  were  unwillingly  brought  to  an  acrreement  by 
the  five. 

The  appellant  excepted  to  much  of  the  evidence  ad- 
mitted and  to  the  exclusion  of  much  that  was  not  admitted, 
to  the  instructions  given  and  to  the  refusal  to  erive  thirty 
instructions  requested;  but  we  do  not  think  it  nec- 
essary to  deal  specifically  with  more  than  a  few  of  these 
exceptions. 

Doctor  Slack,  who  conducted  the  inquest,  after  de- 
scribing thfe  wound  which  he  said  caused  the  death  of  Mrs. 

Vigil,  and  the  position  in  which  he  found  the  body, 
3     was  permitted  to  ^iv'e  his  opinion,  that  she  was  sitting 

down  when  the  bullet  was  fired  which  caused  her 
death,  and  that  it  would  have  been  impossible  for  her  to  have 
fired  it.  We  are  aware  that  there  are  many  decisions  against 
the  admissibility  of  such  evidence,  especially  that  bearing 
on  the  question  whether  the  wound  causing  death  was  self- 
inflicted.  It  has  often  been  excluded  on  the  ground  that  it 
was  matter  of  common  knowledge  and  that  after  obtain- 
ing the  facts  from  the  testimony,  the  opinion  of  the  jury, 
based  on  them,  would  be  aa  reliable  as  that  of  a  physician. 
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But  we  are  unable  to  subscribe  to  that  view,  especially  as 
applied  to  the  case  at  bar. 

Opinion  evidence  is  not,  in  its  nature,  so  distinct  from 
and  inferior  to  what  is  usually  termed  direct  evidence, 
as  it  is,  perhaps,  commonly  assumed  to  be.  The  learned 
author  of  Bishop's  New  Criminal  Proceduce,  says,  in 
Section  1073  of  that  work:  ^'One  stating  an  occurrence 
in  his  presence,  whatever  his  form  of  words,  tells  us  only 
the  opinions  he  derived  from  the  sensations  he  felt;  he 
could  know  nothing  more.*'  And  in  Section  1177 :  *^Opin- 
ion  *  *  *  is  the  foundation  of  all  evidence.  Even  what  we 
term  direct  proof  is,  when  truly  viewed,  but  the  witness' 
opinion  of  the  source  of  what  he  has  felt  in  the  organs 
of  sense.*'  In  the  last  analysis,  therefore,  all  testimony 
may  fairly  be  termed  opinion  evidence,  and  the  court  may 
properly  act  on  the  familiar  principle  that  the  best  evi- 
dence should  be  offered.  Unquestionably,  in  many  cases, 
so-called  opinion  evidence  would  be  more  helpful  than  any 
direct  testimony  obtainable,  and  that  for  two  reasons: 
First.  It  may  be  the  testimony  of  one  to  whose  sight, 
hearing  or  other  senses,  has  been  presented  that  which 
cannot  be  reproduced  to  the  jury.  It  is  said  in  opposi- 
tion to  the  admission  of  such  testimonv  that  the  facts 
should  be  stated  to  the  jury  and  the  opinion  formed  by  it. 
But  not  even  the  great  masters  of  literature  have  been 
able  to  put  in  words  precisely  what  they  saw;  still  less' 
what  was  apprehended  by  their  other  senses.  There  re- 
mains always  something  which  eludes  expression.  In  rec- 
ognition of  this  truism  courts  have  permitted  witnesses 
to  state  their  opinions  with  regard  to  sounds,  their  charac- 
ter, from  what  they  proceed  and  the  direction  from  which 
they  seem  to  como:  State  v.  Slimborn,  46  "N".  H.  497; 
Commonwealth  v.  Pope,  103  Mass.  440;  Commonwealth 
V.  Forsey,  103  Mass.  412 ;  as  to  resemblance  of  foot  tracks: 
Hotchkiss  V.  Germania  Ins.  Co.,  5  Hun.  90;  whether  a 
person's  conduct  was  insulting;  Baisler  v.  Springer,  38 
Ala.,  703,  and  where  noisome  odors  render  a  dwelling  un- 
comfortable; Kemoy  v.  Farrell,  28  Conn.  317.  Quoting 
these  and  other  decisions,  with  approval.  Field  J.,  said, 
in  Hopt  V.  Utah,  120  TJ.  S.  430:  'TTpon  the  same  princi- 
ple the  testimony  of  the  physician  as  to  the  direction  from 
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which  the  blow  was  delivered  was  admissible.  It  was  a 
conclusion  of  fact  which  he  would  naturally  draw  from 
the  wound.  It  was  not  expert  testimony  in  the  strict 
sense  of  the  term,  but  a  statement  of  a  conclusion  of  fact, 
such  as  men  who  use  their  senses,  constantly  draw  from 
what  they  see  and  hear  in  the  daily  concerns  of  life." 
Similar  evidence  was  admitted  in  Bram  v.  United  States, 
168  TJ.  S.  532.  In  Everett  v.  State,  62  Ga.,  65,  the  opin- 
ion of  a  person  of  experience,  but  not  a  physician,  was 
admitted  on  the  question  whether  death  wbsj  self  inflicted. 

Second.  The  opinion  offered  may  be  that  of  a  person 
qualified  by  study  or  experience,  or  both,  to  understand 
and  explain  the  subject  under  consideration,  commonly 
termed  an  experi;.  The  opinions  of  such  witnesses  are 
taken  in  all  couri;s  on  a  great  variety  of  subjects,  but  not 
usually  on  the  question  whether  death  was  self-inflicted. 

In  State  v.  Lee,  65  Conn.,  265  (1894),  however,  and 
in  Commonwealth  v.  Leach,  156  Mass.  99,  the  testimony 
of  a  physician  was  admitted  on  that  point,  but  in  each 
of  those  inst^ces.the  wound  testified  of  was  in  the  uterus 
to  procure  abortion,  and  it  might  be  said  that  if  it  had 
been  an  outward  wound,  open  to  common  observation,  the 
testimony  would  have  been  rejected.  That  objection,  it 
seems  to  us.  goes  to  the  weight  and  not  to  the  admissi- 
bility of  such  testimony.  Physicians  have  been  allowed  to 
testify  that  sexual  intercourse  was  highly  improbable,  if 
not  impossible,  between  a  man  and  a  woman  in  a  buggy, 
which  was  described  to  the  jury;  People  v.  Clark,  83 
Mich.  112 ;  that  such  intercourse  by  force  was  impossible 
with  a  woman  seated  in  a  rocking  chair,  which  was  shown 
to  the  jury;  State  v.  Perr}%  41  W.  Virginia,  641 :  24  S.  E. 
Rep.  638;  and  that  it  was  impossible  in  a  winding  stair- 
wav,  which  was  described  to  the  iurv ;  McMurran  v.  Ris:h- 
by,  80  Iowa,  322.  Certainly  it  cannot  be  claimed  that 
wounds  causing  death  are  more  a  matter  of  common  loiowl- 
edge  than  the  act  to  which  the  human  race  owes  its  con- 
tinuance. 

In  41  W.  Va.,  641,  supra.,  the  admission  of  the  tes- 
timony in  question  was  put  expressly,  and  in  the  other 
cases  cited,  impliedly,  on  the  irround  that  the  witnesses 
*Tiad  made  the  human  system,  including  its  joints  and  or- 
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gans,  the  8iil)joct  of  peculiar  study,  sucli  as  a  jun^  would 
bo  unable  to  give  in  the  short  time  allowed  them  in  the 
examination  of  the  evidence,  and  thus  («ould)  assist  them 
in  arriving  at  a  just  conclusion."  Precisely  that  kind  of 
research  would  qualify  one  to  determine  better  than  an 
ordinary  person  could  do,  whether  a  wound  could  have 
been  self-inflicted. 

In  the  case  at  bar,  the  testimonv  of  Dr.  Slack  was 
not  onlv  that  of  one  who  had  seen  the  bodv  of  the  dead 
woman  lying  as  it  fell  over,  after  the  fatal  shot,  the  char- 
acter and  slope  of  the  ground  where  the  shooting  occurred, 
and  the  wound  itself,  none  of  which  things  were  seen  by 
the  jury  or  could  be  precisely  described  to  them,  but  it  wa*? 
also  the  testimony  of  a  physician  of  long  ex])erience,  who 
has  held  inquests  in  nineteen  cases  in  which  death  resulted 
from  gim-shot  wounds.  To  exclude  such  t^timony  is  to 
hold  that  the  opinion  of  a  jury,  bavsod  on  evidence  neces- 
sarily incomplete,  is  preferable  to  that  of  a  man  of  learn- 
ing and  experience,  who  haa  seen  and  touched  that  of 
which  he  speaks.  The  ground  on  which  such  testimony 
should  be  admitted  is  well  stated  in  Tavlor  v.  Town  of 
Monroe,  43  Conn.  44,  in  these  words:  "The  true  test  of 
the  admissibilitv  of  such  testimonv  is  not  wliether  the 
subject  matter  is  common  or  uncommon.  *  *  *  but  wheth- 
er the  witnesses  offered  as  ex])erts  have  any  peculiar 
knowledge  or  experience  not  common  to  the  world,  which 
renders  their  opinions  founded  on  such  knowledge  or  ex- 
perience, any  aid  to  the  court  or  jury  in  determining  the 
questions  at  issue." 

The  value  of  the  opinion  of  Dr.  Slack  it  was,  of 
course,  for  the  jury  to  determine.  Tf  it  preferred  to  form 
and  adopt  an  opinion  of  its  own  on  the  other  evidence  giv- 
en, it  was  quite  at  liberty  to  do  so. 

Evidence  that  on  a  certain  occasion  about  three  vears 
before  Mrs.  Vigil's  death,  the  defendant  threatened  her 
life  with  a  pistol  because,  as  he  alleged,  she  was  receiv- 
ing the  visits  of  another  man,  was  properly  submitted  to 
show  the  relations  of  the  parties  and  his  disposition  toward 
her  when  excited  by  jealousy. 

In  their  brief  the  attorneys  for  appellant  lay  special 
stress  on  the  fact  that  the  court  in  its  instructions  as  to 
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what  constituted  murder  in  the  third  degree,  used  sub- 

4  stantially  the  statute  description  including  "culpable 
negligence"  as  one  of  the  elements  which  might  ren- 
der one  guilty  of  such  a  charge.  Culpable  negligence,  it 
i>'  urged,  could  not,  on  the  evidence,  have  played  any  part 
in  the  death  of  Mrs.  Vigil.  We  think  that  the  jur>'  could 
not  have  been  led  to  suppose,  from  the  instruction  given 
that  they  were  at  liberty  to  find  that  her  death  resulted 
from  the  culpable  negligence  of  the  defendant,  and  that 
it  was  not  error  to  give  the  statute  description  of  the 
crime  charged  in  full.     Territorv  v.  Eddie,  6  N".  M.  555. 

The  instruction  that  the   remarks  of   counsel   were 

not  to  be  regarded  as  evidence,  and  that  the  verdict  must 

be  found  solely  on  the  evidence  presented  and  the 

5  law  as  given  by  the  court,  was  correct.     Tt  left  the 
jury  at  liberty  to  give  such  weight  as  they  migrht 

think  proper  to  the  arguments  of  counsel  in  explaining 
and  interpreting  the  evidence,  but  not  to  regard  them  as 
actual  evidence. 

The  other  exceptions  discussed  in  the  brief  for  the 
appellant  relate  to  particular  expressions  which  <>ccur  in 

the  instructions  to  the  jury,  which  apart  from  the  con- 

6  text  would  possibly  be  open  to  objection;  but  taken 
in  connection  with  the  other  instructions  as  thev  were 

given,  were  not  erroneous. 

We  find  no  error  in  the  instructions  given,  and  none 
in  the  refusal  to  give  all  or  any  of  the  instructions  asked 

for  by  the  appellant.  After  instructions  have  been 
T     given  properly  covering  every  point  in  the  case,  it 

is  not  the  duty  of  the  court  to  add  further  instruc- 
tions at  the  request  of  counsel.  Such  a  course  would  tend 
to  confuse  the  jury  and  distract  attention  from  the  facts 
on  which  they  must  pass. 

Judgment  affirmed. 

Edward  A.  Mann,  A.  J.,  John  "R.  McPie,  A.  J.,  Wm. 
H.  Pope,  A.  J.,  Prank  W.  Parker,  A.  J.,  concur. 

Mills,  C.  J.,  having  decided  the  case  in  the  court  be- 
low took  no  part  in  this  decision. 
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[No.  1066,  June  28,  1905.] 

ANTONIO  JOSEPH,  Plaintiff  in  Error,  v.  THOMAS 
B.  CATRON,  Defendant  in  Error. 

SYLLABUS. 

1.  On  November  22,  1873,  J.  signed  a  written  agreement 
as  follows:  "Upon  the  confirmation  by  the  Congress  of  the 
United  States  of  a  certain  land  grant  known  as  the  Cailon  de 
Chama,  otherwise  called  San  Joaquin  del  Rio  de  Chama 
grant,  I  promise  to  pay  E.  or  order,  the  sum  of  five  hundred 
dollars  in  current  funds  of  the  United  States;"  Held,  First, 
that  a  confirmation  by  the  court  of  private  land  claims  cre- 
ated by  act  of  Congress  approved  March  3,  1891,  was  a  "con- 
firmation by  the  Congress  of  the  United  States"  within  the 
term  of  eaid  agreement;  Second,  that  a  confirmation  of  the 
grant  for  the  allotments  merely,  the  claims  as  to  the  outlying 
pasture  lands  being  rejected,  was  none  the  less  a  "confirma- 
tion" within  the  meaning  of  said  agreement. 

2.  To  constitute  a  negotiable  instrument  the  fact  of  the 
maturity  of  the  instrument  at  some  time  must  be  morally 
certain. 

3.  Tested  by  this  rule  the  instrument  above  quoted  is 
not  a  negotiable  instrument  since  it  was  not  certainly  and 
at  all  payable,  it  not  being  morally  certain  that  the  Canon 
de  Chama  grant  would  ever  be  confirmed  by  Congress  or 
through  its  instrumentalities. 

4.  The  fact  that  the  grant  may  as  a  matter  of  fact  have 
been  confirmed  many  years  after  the  making  of  said  instru- 
ment does  not  affect  the  rule,  since  the  certainty  of  maturity 
must  be  of  the  date  of  the  instrument  and  cannot  derive  sup- 
port from  any  subsequent  event. 

5.  A  non-negotiable  instrument  not  under  seal  ai\d  con- 
taining no  recital  of  a  consideration,  does  not  import  such,  and 
to  Justify  a  recovery  thereon  there  must  be  the  proper  alle- 
gation and  proof  of  consideration. 

6.  An  examination  of  the  record  fails  to  show  any  proof 
of  a  consideration  for  the  instrument  sued  on.    The  judgment 


VOL.    13,   JANCJARY   TERM,   1905.  203 

Joseph  V.  Catron. 

for  the  plaintiff  was  without  proof  to  sustain  it  and  Is  ac- 
cordingly reversed. 

Appeal  from  the  district  court  of  Santa  Fe  county% 
before  John  K.  McFie,  Associate  Justice.     Reversed. 

N.  B.  Laughlin^   for  plaintiff  in   error. 

A  promissory  note  is  a  written  promise  to  pay  a  cer- 
tain sum  of  money,  at  a  future  time  unconditionally. 

Bouviers  Law  Dictionary;   1   Daniel    on 
Nego.   Instruments,  28;   3   Kent.   74;   Chitty 
on  Bills  &  Notes,  Sees.  53-54. 
If  payable  upon  an  event  which  is  contingent,  or  if 
otherwise  conditional  it  is  not  negotiable. 

Story  on  Bills,  Sees.  55  &  56. 
A  promissory'  note  must  be  payable  at  all  events,  not 
dependent  upon  any  contingency. 

Cushman  v.  Ha>Ties,  20  Pick.  132;  Dyor 
V.  Homer  Adms.  22*  Pick.   132. 
It  must  not  be  payable  out  of  any  particular  fund. 

Creole  V.  Burr,  3  J.  J.  Marsh,  170;  Story 
on  Promissory  Notes,  Sec.  2T ;  Salinas  v. 
Wright,  11  Tex.  575;  Ex.i)arte  Tootell,  4 
Ves.  372;  Nunez  ot  al.,  v.  Dentel,  19  Wall. 
560;  1  Daniel,  Nego.  Instruments,  Sees.  41 
et  SCO.;  \  Am.  k  Enjr.  Enrv.  of  Law  (2nd 
Ed.)  82;  Solomon  v.  The  Lykus,  36  Fed.  913; 
Cooledgo  V.  Rufifcrles,  15  Mass.  387;  Stanton 
V.  Grover,  155  IT.  S.  513;  Stanton  v.  Shipley, 
27  Fed.  498 ;  Allen  v.  Ware,  128  IT.  S.  590 ; 
Path.  v.  0.  Campbell,  6  El.  &  Bl.  370 ;  Davis 
V.'  Jones,  17  C.  B.  624;  Wilson  v.  Powers,  131 
Mass.  539;  Pawling  v.  F.  S.  4  Cranch,  219; 
Jennings  v.  First  National  Bank,  22  Pac. 
777;  1  Eand.  Com.  Paper,  Sec.  7;  Camaham 
V.  Pell,  4  Colo.  320;  Kingsburv  v.  Wall.  68 
111.  311;  Eldred  v.  Malloy,  2  Colo.  320;  Baird 
V.  Underwood,  74  111.  176 ;  Chicago  Ry.  Eqp. 
Co.  V.  Merch.  Nat.  Bk.  136  U.  S.  268;  White 
V.  Smith,  77  Til.  176 ;  Canadian  Bank  v.  Mc- 
Crea,  106  111.  281,  289,  292 ;  Harlow  v.  Bos- 
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well,  15  111.  56;  McCarty  v.  Howell,  24  El. 
341;  Bilderback  v.  Burlingame,  27  111.  338; 
Houghton  V.  Francis,  29  111.  244;  Gabb  v.  . 
King,  38  Cal.  143 ;  Altman  v.  Fowler,  70  Mich. 
57;  Altman  v.  Rittershofor,  68  Mich.  287; 
Wright  V.  Traver,  73  Mich.  493 ;  Second  Xat. 
Bank  v.  Wheeler,  75  Mich.  546 ;  Windsor  Sav- 
ings Bank  v.  McMahon,  38  Fed.  283;  Hegler 
V.  Comstock,  Is.  D.  138 ;  8  L.  R.  A.  393 ;  Smith 
on  Contracts  178;  Kraak  v.  Fries,  18  L.  R.  A. 
142. 

Catron  &  Gortnkr,  for  defendant  in  error. 

Notes  payable  "at  the  makers  death",  or  "of  his  com- 
ing of  age,'*  etc.,  are  negotiable,  because  the  time  must 
certainly  come,  though  the  date  of  its  happening  is  un- 
certain. 

Colehan  v.  Cook,  Willis,  493;  Conn.  v. 
Thornton,  46  Ala.  587;  Bristol  v.  Warner,  19 
Conn.  9 ;  Crider  v.  Shelby,  95  Fed.  212 ;  Shaw 
V.  Camp.  160  111.  428;  Andrews  v.  Franklin, 
1  Strange  22;  Evans  v.  Underwood,  1  Wils. 
262;  Chitty  on  Bills,  p.  137. 
Andrews  v.  Franklin  has  been  approvingly  cited  by 
the  supreme  court  of  the  United  States. 

Chicago  Ry.  Eq.  Co.  v.  Merchants'  Na- 
tional Bk.  136;*  U.  S.  268;     34  L.  Ed.  354: 
Cola  V.  Buck,  7  Met.  588 ;  Walker  v.  Woollen, 
54  Ind.  164;  Carlton  v.  Reid,  61  Iowa,  166. 
As  to  the  matter  of  certainty. 

Gaytes  v.  Hibbard,  5  Biss   (U.  S.)    99; 
Stilwell  V.  Crary,  58  Mo.  24 ;  Riker  v.  Sprague, 
14  R.  I.  402 ;  Mortee  v.  Edwards,  20  La.  An. 
236. 
Cases  in  which  notes  contained  the  condition,  ''pay- 
able after  peace  between  the  C.  S.  and  the  U.  S.*' 

Atcheson  v.  Scott,  51  Tex.  220 ;  Knight  v. 
McReynolds,  37  Tex.  208;  Gaines  v.  Dorsett, 
18  La.  An.  563;  Brewster  v.  Williams,  2  S. 
Car.  455;  Nelson  v.  Manning,  53,  Ala.  550; 
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Chapman  v.  Wacaser,  64  K  C.  633;  Powers 

v.  Mannings  154  Mass.  370. 

It  is  now  the  oommon  law^  that  where  the  paTment 

is  made  to  depend  upon  an  event  that  is  certain  to  come^ 

and  uncertain  only  in  regard  to  the  time  it  will  take 

place,  the  note  or  bill  is  negotiable. 

Curtis  V.  Horn,  68  N*.  H.  604. 

STATEMENT  OP  FACTS. 

This  is  a  suit  instituted  in  the  district  court  of  Santa 
Fe  county  by  defendant  in  error  to  recover  the  sum  of 
five  hundred  dollars  with  interest.  The  second  amended 
complaint,  upon  which  the  cause  went  to  trial,  alleges  the 
facts  practically  as  follows.  Some  time  prior  to  N"ovember 
22,  1873,  being  during  the  years  1870,  1871  or  1872,  the 
defendant  contracted,  hired  and  employed  one  Samuel 
Ellison,  an  attorney  at  law,  to  present  before  the  surveyor 
general  of  New  Mexico  for  approval,  a  certain  land  grant 
known  as  the  Canon  de  Chama,  otherwise  called  San  Joa- 
quin del  Rio  de  Chama  grant,  and  under  said  employment 
to  take  proofs  in  behalf  of  said  claim,  and  in  general  to 
initiate  the  proceedings  requisite  for  the  ultimate  recog- 
nition of  the  said  grant  and  its  validity  by  the  govern- 
ment of  the  United  States  of  America;  that  thereupon 
said  Ellison  performed  each  and  all  of  the  things  by  "him 
engaged  to  be  dotie  and  performed  in  the  premises,  and  that 
on  November  22,  1873,  in  pursuance  of  said  emplo^Tnent 
and  contract,  and  in  recognition  of  said  services  rendered, 
defendant  did  agree  and  promise  to  pay  to  said  Ellison 
the  sum  of  five  hundred  dollars,  in  current  funds  of  the 
United  States,  upon  the  confirmation  bv  the  Congress  of 
the  United  States  of  said  land  grant,  said  agreement  being 
in  writing,  and  being  as  follows,  to-wit: 

"Fernando  de  Taos,  New  Mexico. 

"November  22,  1873. 

^TJpon  the  confirmation  by  the  Congress  of  the  Unitod 

States  of  the  certain  land  <rrant  known  as  the  Canon  the 

Chama.  otherri'ise  called  San  Joaquin  del  "Rio  de  Chama 

grant,  T  promise  to  pay  Mr.   Samuel  Ellison  or  order. 
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the  sum  of  five  hundred  dollars  in  current  funds  of  the 
United  Stat<»s. 

"Antoxio  Joseph. 

"Frederick  Muller/' 
It  is  further  alleged  that  the  said  Ellison  did  as  afore- 
said, earn  and  become  entitled  to  receive  from  the  defend- 
ant the  said  sum  of  five  hundred  dollars  when  it  might 
thereafter  result  and  happen  that  the  said  grant  so  by  him 
advocated  as  aforesaid,  should  be  confirmed  and  its  validity 
established  and  recognized :  that  thereafter  the  said  Ellison, 
before  the  maturity  of  said  obligation  and  promise  to 
pay,  endorsed,  assigned,  transferred,  and  conveyed  the 
said  promise  to  pay,  obligation  and  note  of  said  defend- 
ant to  plaintiff  or  his  order,  and  the  plaintiff  thereupon 
became  and  is  the  owner  and  holder  thereof;  that  after 
the  making  and  delivery  of  said  agreement  by  said  defend- 
ant to  said  Ellison,  the  Congress  of  the  United  States 
(^nacted  a  statute  of  the  United  States  creating  and  estab- 
lishing a  court  known  as  the  United  States  Court  of  Pri- 
vate Land  Claims,  and  conferred  upon  said  court  full  pow- 
er and  authorit\'  to  investigate  and  determine  the  validity 
of  all  grants  in  the  Territory  of  'N'ew  Mexico  including  the 
said  Canon  de  Chama  grant:  that  after  the  creation  of 
said  court,  upon  petition  duly  presented  thereto,  the  said 
court,  on  September  29,  1894,  entered  its  decree  confirm- 
ing said  grant;  that  thereupon  petitioner  prayed  an  ap- 
peal to  the  supreme  court  of  the  United  States,  and  that 
upon  the  hearing  of  said  appeal,  at  the  October  term,  A. 
D.,  1896,  the  said  supreme  court  rendered  a  decision  and 
judgment  affirming  the  decree  of  confirmation  previously 
entered  by  the  court  below ;  that  thereafter,  to-wit,  on  De- 
cember 11,  1900,  a  decree  correcting  and  amending  the 
original  decree  by  defining  the  boundaries  of  said  grant, 
was  entered  by  the  court  of  private  land  claims,  by  which 
court  it  was  ordered  that  said  grant  be  surveyed  with  the 
boundaries  as  set  forth  and  described ;  bv  means  whereof 
the  said  grant  became  definitely  confirmed  bv  the  decision 
of  the  said  court  of  private  land  claims,  and  that  thereby 
said  written  agreement  and  promise  to  pav  became  due 
and  payable  tn  plaintiff  as  the  assignee  of  said  Ellison, 
with  interest  thereon  from  Mav  24,  1897,  the  date  of  the 
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decision  of  the  supreme  court  of  the  United  States  affirming 
the  decision  of  the  said  court  of  private  land  claims,  from 
which  said  last  named  date  plaintiff  alleges  that  said 
agreement  and  promise  to  pay  became  due  and  payable. 
Plaintiff  thereupon  prays  judgment  upon  the  first  count 
in  the  sum  of  five  hundred  dollars,  with  interest  thereon 
at  six  per  cent  from  May  24,  1897,  making  a  total  of  six 
hundred  and  ninety-five  dollars,  and  for  damages  in  the 
sum  of  eight  hundred  dollars,  suffered  and  sustained  by 
reason  of  the  premises,  and  for  interest  and  costs. 

The  defendant  answered  admitting  the  execution  and 
deliver}^  of  the  instrument  in  question  to  Samuel  Ellison, 
hut  denied  that  the  said  Ellison  was  an  attorney  at  law, 
or  was  authorized  to  practice  law  in  the  courts  of  the 
Territor\' ,  and  in  terms  denied  that  the  defendant  at  any 
time  contracted  with,  hired  or  employed,  or  engaged  the 
services  of  said  Ellison  in  and  about  said  Canon  de  Chama 
grant,  either  to  present  the  same  before  the  surveyor  gen- 
eral for  Xew  Mexico  for  approval,  or  for  any  other  pur- 
pose, or  to  take  proofs  or  initiate  proceedings  as  to  the 
said  grant.  The  answer  further  denies  that,  in  pursuance 
of  said  alleged  agreement,  defendant  agreed  or  promised  to 
pay  to  said  Ellison  the  sum  of  iive  hundred  dollars,  or 
tny  other  sum  whatsoever,  for  his  services  touching  the 
presentation  or  taking  of  proofs  concerning  said  grant  be- 
fore said  surveyor  general,  and  denies  that  said  Ellison 
e^er  performed  any  services  for  him  or  on  his  behalf  before 
said  surveyor  general,  or  otherwise,  in  regard  to  the  said 
Canon  de  Chama  grant ;  but  alleges  that  any  employment 
of  said  Ellison  in  and  about  that  matter,  was  some  time 
prior  to  said  November  22,  1873,  bv  one  Frank  Pope  and 
one  John  Ross  and  others,  who,  it  is  alleged,  paid  Ellison 
$.3.33.00  in  cash,  in  full,  for  his  services  in  all  matters  be- 
fore the  said  surveyor  general,  for  which  said  services  said 
Ellison  gave  his  receipt,  in  full,  which,  however,  has  been 
lost.  The  answer  further  denies  the  assignment  and  en- 
dorsement of  said  note  over  to  the  plaintiff,  as  alleged  in 
the  complaint.  Tt  admits  the  allegation  of  the  complaint 
as  to  the  creation  and  organization  of  the  court  of  private 
land  claims;  but  denies  that  said  errant  was  confirmed  a*? 
a  whole  or  in  part  as  a  grant,  but  that  only  the  allotments 
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in  said  grant,  aggregating  about  1,480  acres,  were  con- 
firmed by  the  court  of  private  land  claims  and  subsequent- 
1}'  on  appeal,  by  the  supreme  court  of  the  United  States. 
The  answer  further  denies  that  by  reason  of  said  alleged 
confirmation  of  said  allotments,  said  alleged  promissory 
note  or  agreement  in  writing  became  due    and    payable 
either  on  May  24,  1897,  or  on  December  11,  1900,  or  at 
any  other  time,  and  alleges  that  neither  the  terms  nor 
conditions  meutioned  in  the  face  of  said  note,  nor  those 
agreed  upon  at  or  prior  to  the  time  of  making  the  same 
were  ever  fulfilled  by  said  Ellison,  or  by  plaintiflE  ajs  assig- 
nee of  said  Ellison,  or  by  any  other  person  whomsoever. 
as  to  all  of  which  said  plaintiff  had  knowledge  at  and  prior 
to  the  time  said'  Ellison  is  alleged  to  have  sold,  assigned 
transferred  said  note  to  plaintiflF.    By  way  of  new  matter 
defendant  alleges  in  his  defense  that  said  promissory  note 
was  delivered  bv  him  and  said  Muller  on  or  about  N'ovem- 
her  22,  1873,  to  said  Samuel  Ellison,  under  the  following 
circumstances,  conditions  and  considerations,  to-wit:  That 
at  said  date  last  named,  or  a  short  time    prior    thereto, 
plaintiff  had  become  interested  in  and  was  the  holder  of 
certain  interests  in  said  Canon  de  Chama  ^ant  both  per- 
sonally and  as  representing  others,  and  was  nesrotiating 
for  the  sale  of  said  grant  with  one  William  Blackmore: 
that  said  Blaclcmore  and  others  required  as  a  condition 
precedent  to  the  sale  that  the  said  grant  should  be  con- 
firmed by  the   Congress  of  the  Fnited   States:   and  to 
secure   such    oonfinuation   of   said   grant    defendant   and 
Frederick  Muller  who  signed  said  contract,  with   others 
who  were  interested   in   said   grant,  conferred  with  said 
Ellison  as  to  the  probabilities  of  securing  its  confirmation 
by  Congress,  and  that  said   Ellison  represented   that  he 
coTild  secure  such  confirmation  in  a  very  short  time  through 
the  efforts  and  influence  of  the  then  Delegate  in    Con- 
gress from  "NTew  Mexico,  and  thereupon  on  or  about  said 
November  22nd.  1873,  the  said  Ellison,  this  defendant  and 
the  said  Frederick  Muller,  entered  into  a  contract  wherebv 
said  Ellison  agreed  to  secure  a  confirmation  of  said  grant 
as  an  entirety  and   accordinsr  to  the  exterior  boundaries, 
which  included  472.736.95  acres,  and  said  Ellison  there- 
upon agreed  that  he  would  secure  the  confirmation  of  said 
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grant  as  aforesaid,  during  the  term  of  office  of  said  Dele- 
gate in  Congress'  and  within  not  to  exceed  two  years  from 
said  November  22,  1873,  npon  the  condition  that  the  said 
defendant  and  said  Mnller  would  give  him  a  note,  for  five 
hundred  dollars,  payable  to  him  or  his  order  on  the  con- 
firmation of  the  said  grant  within  the  two  years  aforesaid, 
and  that  it  was  distinctly  understood  and  agreed  between 
the  said  Ellison,  the  defendant  and  the  said  Muller,  prior 
to  and  at  the  time  of  the  signing  of  the  said  note,  and  as 
a  part  of  the  same  transaction  and  consideration  thereof, 
that  if  said  grant  should  not  be  confirmed  according  to 
the  exterior  boundaries  aforesaid,  and  within  two  years 
from  and  after  the  said  22nd  day  of  November,  1873, 
that  the  said  Ellison  should  receive  nothing  on  said  sup- 
posed note,  and  that  the  same  should  become  null  and  void 
and  of  no  effect  at  the  end  of  the  said  two  vears,  and  that 
relying  on  said  undertaking  of  the  said  Ellison,  defendant 
and  .the  said  Muller  signed  said  alleged  note.  Tt  further 
alleges  that  said  grant  has  never  been  confirmed  in  com- 
pliance Avith  the  said  agreement  and  that  by  reason  of  the 
failure  on  the  part  of  the  said  Ellison  to  do  and  perform 
his  duties  and  agreements  promised  and  imdertaken  by  him 
in  the  manner  above  stated,  the  consideration  for  said 
note  has  wholly  failed,  and  said  alleged  note  has  been  ever 
since  the  expiration  of  the  said  two  years,  null  and  void 
and  of  no  force  and  effect. 

By  way  of  reply  plaintiff,  while  excepting  to  the  legal 
Siifficiency  of  any  of  the  new  matter  sot  up  in  the  answer 
as  constituting  a  defense,  alleges  want  of  knowledge  as 
to  the  truth  of  said  allegations  and  in  terms  denies  the 
same  and  demands  strict  proof  thereof,  if  upon  the  hear- 
ing the  court  should  deem  such  proof  admissible. 

The  case  coming  on  for  hearing,  the  plaintiff,  over 
objection,  introduced  in  evidence  the  agreement  set  out 
fn  the  pleadings.  Tt  was  admitted  that  the  signature  of 
the  defendant  on  said  contract  was  genuine.  The  plaintiff 
testified  that  the  signature  of  Samuel  Ellison  on  the  en- 
dorsement was  genuine,  having  been  written  by  said  Elli- 
son in  the  plaintiff's  presence.  Plaintiff  testified  that  the 
document  in  question  was,  originally,  about  the  vear  1880, 
turned  over  to  him  as  collateral  securitv,  for  the  sum  of 
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one  hundred  dollars,  and  that  thereafter  plaintiff  made 
said  Ellison  further  advances  in  consideration  of  which 
the  said  Ellison  sold,  and  plaintiff  purchased,  said  note 
in  cancellation  of  the  indebtedness,  at  which  time  plain- 
tiff made  the  endorsement  on  said  note  over  Ellison's  sig- 
nature, and  in  Ellison^s  presence,  and  said  Ellison  handed 
the  note  to  plaintiff  as  his  propert}',  and  that  no  part  of 
said  note  has  been  paid.  Testimony  was  further  offered 
establishing  the  presentation  of  the  Canon  de  Chama  grant 
to  the  court  of  private  land  claims  and  its  confirmation  by 
that  court,  substantially  as  alleged  in  the  complaint. 
Plaintiff  also  tendered  in  evidence  the  following  letter, 
by  the  defendant  to  plaintiff,  and  referring  to  the  instru- 
ment sued  on : 

"Ojo  Caliente,  New  Mexico,  July  18,  1896. 
*'Hon  T.  B.  Catron,  Santa  Fe,  N".  M. 

*'Dear  Sir. — Your  favor  of  the  12th  instant,  in  reply 
to  mine  of  previous  date,  is  at  hand  and  its  contents  have 
been  duly  noted.  I  have  consulted  with  the  parties  that 
were  jointly  interested  with  me  in  the  confirmation  of  the 
Canon  de  Chama  grant,  and  who  would  have  paid  their 
flue  proportion  of  the  note  given  to  secure  such  confirma- 
tion, if  the  grant  had  been  confirmed  bv  Congress,  before 
we  sold  it  or  within  a  reasonable  time  theerafter,  and  they 
concur  with  me  in  the  opinion  that  the  said  note  is  not 
now  valid,  as  the  express  condition  on  \ts  face  has  never 
been  fulfilled,  so  that  we  will  be  compelled  to  have  litiga- 
tion over  it.     With  regards,  T  am, 

'^ours,  etc., 

"Antoxio  Joseph.'' 

Plaintiff  being  recalled  testified  that  his  impression 
at  the  time  of  his  transaction  with  Ellison,  relating  to 
the  instrument  in  question  was,  that  the  grant  in  ques- 
tion had  not  been  confirmed  by  Congress,  althousrh  plain- 
tiff at  that  time  understood  that  it  had  been  approved  by 
the  surveyor  general.  With  this  testimony  plaintiff  rested 
his  case,  and  defendant  thereupon  moved  the  court  for 
judgment  in  his  favor  upon  the  grounds,  first,  that  plain- 
had  failed  to  show  any  valid  contract  under  which  the  de- 
fendant could  be  held  liable,  second,  that  the  plaintiff  had 
failed  to  show  that  any  consideration  was  paid  or  deliv- 
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ered  to  the  defendant  or  moved  in  any  way  from  the  plain- 
tiff or  his  alleged  assignor  for  the  making  of  the  alleged 
contract  introduced  in  evidence,  third,  that  plaintiff  had 
failed  to  show  that  the  contingency,  to-wit,  the  confirma- 
tion by  Congress  of  the  Canon  the  Cham  a  grant  has  ever 
occurred.  This  motion  being  denied,  defendant  proceed- 
ed to  his  proof.  Plaintiff  being  called  as  a  witness  on  be- 
half of  the  defendant,  testified  that  the  original  petition 
for  the  approval  of  the  Canon  de  Chama  grant  by  the 
surveyor  general  of  New  Mexico  had  been  written  by 
plaintiff  and  the  name  of  Ellison  signed  thereto  by  plain- 
tiff upon  Mr.  EUison^s  request,  but  not  under  any  employ- 
ment, and  that  the  petition  was  drawn  between  the  years 
1869  and  1871.  Defendant  further  tendered  in  evidence 
the  decision  of  the  surveyor  general  approving  this  grant, 
dated  December  17,  1872,  and  transmitted  to  Congress 
January  29,  1873,  and  the  supplemental  report  of  the  sur- 
veyor general  dated  June  28,  1886,  and  transmitted  to 
Congress,  June  30,  1886,  which  documents  were,  upon 
objection  of  plaintiff,  held  to  be  immaterial  and  irrele- 
vant. The  defendant  called  as  a  witness  testified,  that 
the  document  in  question  was  given  to  Ellison  in  consid- 
eration of  his  securing  the  confirmation  of  the  Canon  de 
Chama  grant,  as  approved  by  the  surveyor  general,  within 
the  term  of  office  of  Mr.  Elkins  in  Congress;  that  said 
Ellison  represented  that  he  could  secure  the  confirmation 
of  said  grant,  as  thus  approved,  through  Mr.  Elkins,  and 
within  the  term  of  the  latter  as  Delegate  in  Congress,  and 
til  at  defendant  having  in  the  meantime  entered  into  an 
agreement  with  one  Henry  Blackmore  to  secure  the  con- 
firmation of  this  grant  for  a  consideration,  and  being  in- 
fluenced by  the  representation  of  Ellison,  that  he  could 
secure  the  confirmation  of  this  grant  through  Mr.  Elkins, 
defendant  gave  Ellison  this  note  or  document,  it  being  un- 
derstood between  them  that  the  note  was  a  conditional  one 
upon  the  confirmation  by  Congress  of  this  grant  within 
the  time  stipulated,  and  if  not  confirmed  within  that  time 
then  this  document  was  to  be  null  and  void.  Defendant 
denies  ever  having  employed  Ellison  at  any  time  to  appear 
on  his  behalf  before  the  surveyor  general  for  the  approval 
of  said  grant,  or  that  he  ever  had  any  conversation  with 
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Ellison  to  that  effect,  but  that  on  the  contrary,  defendant 
never  had  any  interest  whatever  in  said  grant  until  the 
16th  day  of  December,  1873,  up  to  which  time  Ellison  had 
already  rendered  services  in  that  matter,  but  for  other 
parties,  to- wit,  one  (Jeorgus  Pope,  commonly  called  Prank 
Pope;  that  said  Prank  Pope  paid  said  Ellison  for  such 
services  before  the  surveyor  general  in  the  approval  of  said 
grant  the  sum  of  $333.00,  said  amount  having  been  paid 
upon  the  sale  of  the  property  by  defendant  himself  to  Elli- 
son pursuant  to  defendant's  arrangement  with  said  Georgus 
Pope,  this  payment  being  made  al)Out  the  year  1873  or 
1874.  Defendant  further  testified  that  he  never  at  any 
time,  either  prior  or  subsequent  to  Xovember  22,  1873» 
agreed  to  pay  Ellison  anything  or  any  sum  of  money  for 
any  services  to  be  performed  by  him  l)efore  the  surveyor 
general  with  reference  to  the  Canon  de  Chama  grant,  ex- 
cept the  sum  of  $333.00  which  was  paid  him  out  of  money 
ir  the  possession  of  the  defendant,  recoivod  by  him  from 
William  Blackmore  for  the  interest  in  the  grant  that  he 
transferred  at  that  time,  which  money  was  due  Georgus 
Pope  and  was  paid  to  Ellison  on  Pope's  accoimt.  Defend- 
ant admitted  on  cross-examination  having  written  the  fol- 
lowing letter  to  the  widow  of  Samuel  Ellison : 

"House  of  Representatives, 
'Washington,  D.  C,  Dec.  15,  1891. 
"Mrs.  P.  S.  Ellison,  Santa  Ye,  X.  M. 

"Dear  Madam: — I  acknowlods^e  the  receipt  of  your 
very  esteemed  letter  dated  the  10th  irist.,  and,  advised  of 
its  contents,  proceed  to  inform  you,  that  if  you  have  the 
obligation  mentioned,  T  will  ])ay  you  the  sum  of  two  hun- 
flred  dollars  for  it:  but  a  receipt  does  not  annul  the  origi- 
nal obligation:  there  has  already  happon(Hl  to  me  one  diffi- 
culty of  this  nature  in  the  courts  and  T  do  not  wish  to 
have  it  occur  again.  Get  the  o])ligation  and  it  will  be 
])aid.    With  great  ros])oct,  T  am  your  friend  and  servant. 

"A.    JOREPTI." 

Defendant  explained  that  this  letter  was  written,  how- 
over,  by  way  of  compromise,  althomrh  denying  the  liability, 
in  order  that  he  uiijiht  secure  and  destroy  the  paper,  that 
was  out  airainst  him,  but  that  the  amount  mentioned  in 
that   letter  was  never  ]iaid   for  the  reason   that  plaintifT 
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who  had  possession  of  the  note  declined  to  give  it  up. 
Defendant  also  presented  testimony  showing  that  the  area 
included  in  the  Canon  de  Chama  grant,  was  finally  con- 
firmed by  the  court  of  private  land  claims,  was  1,422.62 
acres,  and  that  said  grant  so  confirmed  was,  about  the  year 
1900  sold  for  $625.00.  There  was  also  offered  in  evidence 
the  complaint,  answer  and  decree  in  a  certain  proceeding 
in  the  district  court  affecting  this  grant,  a  recital  of  the 
contents  of  which  does  not  seem  here  material.  Defendant 
also  tendered  in  evidence,  in  connection  with  his  testimony, 
a  receipt  signed  by  Georgus  Pope,  dated  September,  1873, . 
in  which  it  is  stipulated  that  the  defendant  is  "to  pay 
to  Mr.  S.  Ellison  $333.00;"  also  a  statement  of  account 
relating  to  the  sale  of  this  grant  about  1873,  made  by  or 
in  the  presence  of  the  defendant,  whereupon  is  an  endorse- 
ment $333.00  S.  E.  Fees"  and  which  it  was  explained  re- 
ferred to  the  amount  defendant  was  fo  pay,  being  the 
amount  due  him  by  Pope  and  which  defendant  assumed 
under  the  receipt  last  referred  to.  Defendant  also  pre- 
sented a  letter  written  by  said  Blackmore,  dated  Novem- 
ber 25,  1873,  in  which  there  is  a  direction  to  defendant 
to  "obtain  the  release  of  Mr.  Ellisons'  claim ;"  and  also 
an  agreement  of  June  14,  1873,  between  defendant  and 
William  Blackmore,  relating  to  the  terms  of  the  sale  of 
said  grant,  which  last,  however,  contains  no  reference  to 
the  Ellison  matter.  This  was  all  the  testimony  present- 
ed on  behalf  of  the  defendant. 

At  the  conclusion  of  the  testimony  plaintiff  moved 
to  strike  out  all  of  the  documentary  evidence  introduced 
by  the  defendant  as  being  immaterial,  irrelevant,  and  in- 
competent and  as  being  res  inter  alios  acta,  and  hearsay 
and  also  moved  to  strike  out  all  the  testimony  of  the  de- 
fend  ant  as  being  irrelevant,  incompetent  and  improper, 
and  as  incapable  of  varying,  modifying  or  affecting  the 
instrument,  sued  on,  and  because  the  same  is  not  corrobo- 
rated, and  because  the  same  is  offered  against  the  assignee 
of  a  deceased  person,  and  because  the  same  seeks  to  vary 
the  written  instrument  herein  sued  on;  and  plaintiff  fur- 
ther moved  to  strike  out  all  of  the  testimony  presented 
on  behalf  of  the  defendant  as  being  likewise  immaterial, 
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irrelevant  and  incompetent,  which  motions  and  objections 
were  sustained. 

The  effect  of  this  holding  of  the  court  was  to  leave 
the  case  for  determination  upon  the  testimony  presented 
by  the  plaintiff,  os  above  outlined,  and  the  court  there- 
upon entered  its  findings  in  favor  of  the  plaintiff,  holding 
the  instrument  sued  on  to  be  a  negotiable  instrument  in 
the  hands  of  a  bona  fide  purchaser,  for  value,  without  no- 
tice of  any  defense  which  might  have  existed  thereto  in 
the  hands  of  the  said  Ellison;  that  the  same  imported  a 
consideration  upon  its  face  and  was  made  for  a  valuable 
consideration;  that  the  period  of  maturity  mentioned 
therein  was  morally  certain  to  happen,  and  that  said  in- 
strument was  certain  to  mature;  that  the  confirmation  bv 
the  Congress  of  the  United  States  of  said  grant  was 
within  the  meaning  of  said  contract,  a  confirmation  of  the 
same  by  the  court  of  private  land  claims  created  by  Con- 
gress as  its  agency  in  the  premises,  and  that  by  the  con- 
firmation of  said  grant  on  December  11,  1900,  said  obli- 
gation matured,  the  same  being  a  confirmation  in  law  by 
the  Congress  of  the  United  States. 

A  motion  for  a  new  trial  was  made  and  overruled, 
and  judgment  was  accordingly  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  in  the  sum  of  $615.00; 
whereupon  defendant  sued  out  a  writ  of  error  from  this 
court. 

OPINION  OF  THE  COURT. 

POPE,  J. — The  assignments  of  error  filed  by  the  de- 
fondant  sot  forth  that  the  court  erred  in  finding  for  the 
plaintiff  on  the  testimony  presented,  and  in  sustaining 
the  objection  to  the  testimony  presented  for  the  defense, 
and  also  in  its  rulings  upon  the  admissibility  of  the  testi- 
mony presented  on  the  hearing. 

The  first  question  which  it  becomes  necessary  to  de- 
trrniino  is.  whether  upon  the  testimony  presented,  plain- 
tiff was  entitled  to  recover,  and  this  in  turn  involves 
1      a  number  of  subsidiary  questions,  among  others,  the 
construction  of  the  contract  here  sued  on.    This  con- 
tract is  as  follows: 

"Fernando  do  Taos,  Xew  Mexico,  November  22,  1873. 
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^Upon  the  confirmation  by  the  Congress  of  the  Uni- 
ted States  of  that  certain  land  grant  known  as  the  Canon 
de  Chama,  otherwise  called  San  Joaquin  del  Rio  de  Chama 
grant,  I  promise  to  pay  Mr.  Samuel  Ellison  or  order  the 
siun  of  five  hundred  dollars  in  current  funds  of  the  United 
States. 

"Antonio  Joseph^ 
"Frederick  Muller/' 
It  is  alleged  on  behalf  of  the  defendant  that  the  time 
of  maturity  upon  which  this  contract  is  based  has  never 
arrived  for  the  reason,  first,  that  that  grant  has  never 
been  confirmed  by  the  court  of  private  land  claims,  but 
that  only  certain  allottments  therein  contained  have  been 
confirmed,  and  second,  that  even  if  confirmed  by  the 
court  of  private  land  claims  such  a  confirmation  was  not 
a  confirmation  by  the  Congress  of  the  United  States  as 
provided  in  the  instrument  sued  on.  We  are  of  the  opin- 
ion that  neither  of  these  positions  is  well  taken.  As  to 
the  first,  while  it  is  true  that  the  confirmation  by  the 
court  of  private  land  claims  restricted  the  area  of  the 
grant  to  about  1,420  acres  composed  of  agricultural  allot- 
ments as  against  almost  a  half  million  acres  claimed,  com- 
posed of  these  allotments  and  a*'vast  outlying  tract  suit- 
able only  for  pasturage  and  similar  ])urposes,  still  the 
action  of  the  court  of  private  land  claims,  as  embodied  in 
its  decree,  was  no  less  for  that  reason  a  confirmation  of 
the  grant.  The  grant  as  confirmed  by  the  court  of  private 
land  claims  must  be  assumed  to  be  the  grant  as  it  always 
existed,  and  even  if  confirmed  by  the  court,  with  an  ex- 
tremely reduced  area,  was  none  the  less  confirmerl.  We 
are  of  the  opinion  further  that  a  confirmation  by  that 
court  was  within  the  terms  of  this  contract  as  being  a 
confirmation  by  Congress.  The  United  States  has  adopted 
at  various  times  different  methods  of  dealing  with  private 
land  claims:  in  some  instances  as  in  California  confiding 
the  determination  of  such  matters  to  a  commission  vested 
with  more  or  loss  restricted  powers;  in  other  cases,  as  in 
tlie  grant  hero  under  consideration,  confiding  the  matter 
to  a  court  vested,  as  was  the  court  of  private  land  claims, 
with  power  to  hear  and  determine  cases  upon  the  princi- 
ples of  equity:  and  in  still  other  cases.  Congress  dealt  direct 
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with  the  matter,  confirming  a  claim  bv  direct  Congres- 
sional act  u|)on  the  report  of  its  own  committees,  instead 
of  l)v  delegating  that  power  to  courts  sixK^ially  designated 
for  that  purpose.  But  whether  the  one  method  or  the 
other  was  adopted,  tlie  confirmation  after  all  was  by  Con- 
gress, in  that  the  power  to  deal  with  the  subject  matter 
came  directly  by  act  of  Congress,  and  without  such  act 
no  power  would  have  existed.  The  adjustment  of  these 
claims  upon  the  national  conscience  was  essentially  a  po- 
litical act  and  that  Congress  in  the  performance  of  such 
act  may  have  enlisted  the  assistance  of  a  judicial  tribunal 
especially  created  by  it  for  that  purjwse  cannot  be  taken 
an  detracting  to  any  extent  from  the  fact  that  such  a  con- 
firmation was  due  to  the  act  of  Congress  and  directly 
flowed  from  such  Congressional  action.  The  determina- 
tion of  such  matters  by  the  court  of  private  land  claims 
was  simply  a  determination  of  the  issues  of  law  and  fact 
which  would  otherwise  have  been  dealt  with  and  reported 
upon  by  proper  committees  of  Congress:  and  after  the 
determination  of  the  matter  by  the  court  of  private  land 
claims  the  patent  evidencing  the  quit  claim  of  tbe  govern- 
ment was  issued  under  the  direction  of  the  land  depart- 
ment just  as  in  cases  of  Congressional  confirmation.  We 
are  of  opinion  that  the  fact  that  Congress  mav  have  been 
in  some  instances  more  liberal  in  dealins:  with  these  pri- 
vate land  claims  than  commissions  or  courts  created  bv  it, 
cannot  be  considered  as  a  circumstance  afFecting  the  con- 
struction of  this  contract.  Tt  cannot  be  assumed  that  iu 
making  this  contract  the  parties  were  stipulating  to  secure 
from  Congress  more  than  they  were  justly  entitled  to.  It 
must  be  assumed  that  the  decree  of  confirmation  rendered 
by  the  court  of  private  land  claims,  and  aflfirmed  bv  the 
supreme  court  of  the  TTnited  States,  gave  the  owners  all 
they  were  justly  entitled  to.  As  presumably  all  the  claim- 
ants sought  was  what  was  due  them,  and  as  presumably 
that  is  all  thev  would  obtain  whether  the  matter  was 
dealt  with  by  Congress  or  by  one  of  its  courts,  the  differ- 
ence in  tribunal  cannot  be  assumed  to  have  entered  into 
the  making  of  the  contract.  We  accordinglv  hold  that 
the  purpose  of  this  contract  was  the  payment  of  the  amount 
named  upon  the  confirmation   of  the  grant,  whether  bv 
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act  of  Congress  specially  applicable  to  this  grant,  or  by 
act  of  Congress  providing  for  th€  submission  of  this  and 
other  grants  to  a  competent  tribunal,  which  after  due  in- 
vestigation might  grant  a  confirmation. 

We  come  now  to  consider  the  tliird  proposition  to 
Avhich  the  briefs  of  counsel  and  the  oral  argument  have 
been  mainlv  directed.  Is  the  instrument  here  sued 
2  on  a  negotiable  instrument?  If  it  is  such  an  instru- 
ment then  it  is  presumed  to  have  been  given  upon  val- 
uable consideration,  and  having  been  acquired  before 
maturity  by  a  bona  fide  purchaser,  for  value,  and  could  not 
be  subject  to  any  defences  existing  between  the  original 
parties,  of  which  plaintiff  had  no  notice.  If  on  the  other 
hand  the  instrument  was  not  negotiable,  very  different 
questions  supervene. 

The  rule  is  recognized  by  each  of  the  parties  that  in 
order  to  constitute  a  negotiable  instrument  the  fact  of  the 
maturity  of  the  instrument  at  some  time  must  be  morally 
assured,  it  must  be  certain  to  accrue.  It  is  contended  by 
the  defendant  on  the  one  hand,  that  the  wording  of  the  in- 
strument "upon  the  confirmation  by  the  Congress  of  the 
Fnited  States"  of  the  grant  in  question,  was  plainly  a 
condition  which  might  or  might  not  be  attained,  and  that 
thus  the  maturity  of  the  instrument  in  question  was  based 
upon  a  condition  which  might  or  might  not  finally  accrue ; 
and  that  thus  whatever  mav  be  the  dis^nitv  of  this  instru- 
ment  as  a  contract,  it  lacks  an  essential  element  of  nego- 
tiability, to- wit,  certainty  of  maturity.  On  the  other  hand, 
it  is  contended  by  the  plaintiff  that  the  confirmation  of 
this  grant  by  Congress  was  morally  certain,  in  that  it 
de])ended  upon  the  performance  of  a  governmental  duty, 
and  that  while  the  time  of  such  confirmation  was  indefinite, 
there  was  at  the  time  of  the  making  of  this  contract  and 
at  every  moment  subsequent  a  moral  certainty  that  Conr 
gress  would  at  some  time  perform  this  duty  of  confirming 
to  one  of  its  citizens  the  title  to  this  grant.  The  cases 
bearing  upon  this  precise  point  are  not  numerous,  and 
those  cited  by  the  parties  in  their  briefs  are,  as  a  rule,  not 
in  point.  Thus  the  line  of  cases  holding  that  notes  pay- 
able "at  the  maker's  death^'  are  negotiable,  are  not  in 
point  for  the  obvious  reason  that  death  is  an  absolute  cer- 
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tainty  and  a  note  contingent  upon  a  death  h  thus  contin- 
gent upon  something  which  is  bound  to  occur.  Equally 
as  apart  from  this  proposition  are  the  cases  relied  upon 
by  plaintiff  known  as  the  "Southern  War  cases/'  involving 
questions  as  to  the  negotiability  of  notes  payable  within 
a  certain  time  after  the  cessation  of  war  between  the  Con- 
federate States  and  the  United  States  of  America,  or  the 
establishment  of  peace  between  those  then  contending  por- 
tions of  our  re-united  nation.  Such  obligations  were  like- 
wise contingent  upon  an  event  which  was  morally  certain 
to  happen.  In  human  experience  no  war  has  ever  existed 
which  has  not  come  to  an  end,  and  none  can  be  conceived 
of  that  will  not  have  at  some  time  a  termination.  The 
limitations  of  human  endurance,  physical  and  financial, 
absolutely  negative  the  idea  that  there  can  be  any  war 
which  shall  not  cease.  Tn  each  of  these  two  classes  of 
cases  cited  by  counsel,  there  existed,  therefore,  a  moral 
certaintv'  of  the  maturity'  of  notes.  But  does  the  confirma- 
tion of  a  land  grant  by  Congress  stand  upon  the  same 
bai^is?  It  is  urged  by  the  plaintiff  that  it  does  for  the 
reason  pointed  out  in  one  or  two  English  cases  of  great 
antiquity.  The  first  of  these  is  the  case  of  Andrews  v. 
Franklin,  1  Strange,  22,  wherein  the  condition  of  the 
note  was  "payable  two  months  after  a  certain  ship  of  His 
Majesty's  service  should  be  paid  off."  This  note  was  ob- 
jected to  as  depending  upon  a  contingency  which  might 
never  happen,  but  the  court  held  otherwise  upon  the 
ground  that  the  "paying  off  of  a  shi])"  is  a  thing  of  pub- 
lic nature.  Also  there  is  cited  the  case  of  Evans  v.  Fn- 
rlorwood,  1  Wils.  262,  wherein  a  note  was  held  negotiable, 
the  terms  of  which  were  '^  promise  to  pay  to  George  Pratt 
or  order,  eight  pounds,  upon  the  receipt  of  his,  the  said 
George  Pratt's  wages  due  from  his  Majesty's  ship,  the 
Suffolk."  In  that  case  the  court  contented  itself  with  cit- 
ing and  following  the  case  of  Andrews  v.  Franklin.  Wp 
have  been  referred  to  no  American  cases  in  which  the  doc- 
trine of  Andrews  v.  Franklin  has  been  followed  or  indeed 
coimtonanced.  The  case  of  Chicago,  etc..  Co.  v.  Merchants 
National  Bank,  13fi  F.  S.  268,  it  is  true,  cites  this  case 
but  the  question  there  involved  was  a  very  different  one 
from  that  ruled  in   Andrews  v.  Franklin.     On  the  other 
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hand,  wherever  these  two  eases  have  been  cited  by  the 
text  writers  or  the  reports,  it  has  been  to  question  their 
soundness.  Indeed,  doubts  have  even  been  expressed  as 
to  whether  Andrews  v.  Franklin  was  ever  actually  decided, 
and  Evans  v.  Underwood  has  been  particularly  criticized 
upon  the  ground  that  while  the  paying  oflE  of  a  public 
ship  may  be  a  moral  certainty  it  is  by  no  means  to  be  con- 
sidered equally  certain  that  a  particular  person  will  re- 
ceive wages  thereupon.  For  reference  to  these  cases  see 
1  Dan.  Neg.  Inst.  Sec.  46;  Story  on  Prom.  Notes,  Sec. 
27;  Chitty  on  Bills,  p.  137;  Bayley  on  Bills,  p.  26;  Weid- 
ler  V.  Kauffman  14  0.  S.  456.^ 

We  need  not  here  discuss  the  fact  that  the  English 
cases  were  decided  under  a  system  of  government,  one 
of  whose  fundamental  principles  is  that  the  King  can  do 
no  wrong,  and  we  would  be  slow  to  hold  that  republics, 
however  proverbially  ungrateful,  are  less  mindful  of  the 
fulfillment  of  their  obligations  than  monarchies.     We  do 
not  understand,  however,  that  the  two  cases  cited  turn  up- 
on the  presumption  that  every  nation  performs  its  duty, 
because  it  should  do  so,  for  that  presumption  in  a  certain 
sense  exists  as  well  in  the  case  of  the  individual  as  the 
nation,  and  if  considered  as  explanatory  of  the  holding 
in  these  cases  would  make  all  obligations  contingent  upon 
the  performance  by  any  one  of  a  just  obligation,  a  nego- 
tiable instrument.    We  conceive  these  cases,  however,  to  be 
founded  upon  the  fact  that  the  very  operation  of  govern- 
ment leads  automatically  to  the  payment  of  its  ships  from 
time  to  time.     This  is  a  custom  which  if  not  as  fixed  as 
the  recurrence  of  the  seasons  is  at  least  as  stable  as  the 
existence  of  the  government  itself.     The  pavment  of  its 
sailors  is  a  matter  of  such  national  and   imperative  con- 
cern and  so  invariable  in  the  past  that  a  promise  contin- 
gent upon  such  a  payment  in  the  future  may  well  be  con- 
sidered based  upon  a  moral  certainty.    This  at  least  is  ex- 
planatory of  Andrews  v.  Franklin.    We  find  ourselves  am- 
ply justified  by  the  authorities  above  cited  in  saying  that 
Evans  v.  Underwood  does  not  follow  from   Andrews  v. 
Franklin,  in  that  the  latter  refers  to  a  general  and  uni- 
versal custom  and  the  other  to  the  pa^Tuent  of  an  indi- 
vidual, which  for  various  reasons  might  never  occur.    But 
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indulging  to  these  two  cases  the  high  respect  which  must 
be  accorded  them,  both  because  of  their  age  and  the  high 
character  of  the  English  tribunal  enunciating  them,  we 
arc  of  opinion  that  they  do  not  lead  to  the  conclusion  that 
the  confirrnation  of  a  land  grant  by  Congress  is  a  moral 
certainty.  The  United  States  has  never  become  bound  bv 
treaty  nor  bv  international  law  to  the  confirmation  of  all 
private  land  claims  in  the  Territory'  of  Xew  Mexico  nor 
for  the  confirmation  of  all  claims,  which  may  be  asserted 
by  interested  parties  to  be  land  grants.  The  extent  to 
which  the  nation  went  in  the  treaty  of  Guadalupe  Hidalgo, 
was  to  pledge  itself  that  in  the  territories  conveved  by  the 
treaty,  property  of  every  kind  should  be  inviolably  re- 
spected. This  was  simply  a  declaration  of  international 
morals.  But  the  manner  of  that  recognition  in  the  case 
of  an  imperfect  grant — and  plaintiffs  in  their  brief  con- 
code  and.  contend  that  this  was  such — ^was  exclusively  for 
Congress  to  detennine.  Tn  Territory  v.  Delinquent  Tax 
List,  etc.,  76  Pac.  316,  this  court  has  heretofore  had  occa- 
sion to  consider  the  subject  of  imperfect  grants  and  to 
point  out  upon  a  full  citation  of  authorities  that  an  im- 
perfect grant  is  one  "the  title  to  which  was  at  the  date 
of  the  treaty  rested  in  the  United  States,*'  it  is  one  "which 
does  not  convey  full  and  absolute  dominion,^'  it  is  one 
which  requires  "a  further  exercise  of  the  crranting  power 
t()  pass  the  fee  in  the  land,"  it  is  one  "which  may  be 
confirmed  or  disallowed  by  the  political  or  granting  pow- 
ers," it  is  one  "depending  for  its  completion  and  sanction 
upon  the  sovereign  power  and  to  this  course  claimant  had 
no  just  cause  to  object  as  their  condition  was  the  same 
under  the  Spanish  government."  An  imperfect  grant 
thus  depends  for  its  rocoernition  solely  upon  the  grace  of 
the  new  sovereign  and  the  manner  of  its  recognition  by 
the  sovereign  is  purely  conjectural.  Congress  is  not  bound 
either  by  treaty  or  bv  morals  to  confirm  it.     Other  meth- 

>  ■  • 

ods  of  satisfying  the  national  obligation  may  be  employed. 
The  freedom  of  Congress  to  deal  with  imperfect  grants, 
as  its  pleases,  is  illustrated  in  the  act  of  March  3,  1891 
(26  Stat.  854)  establishing  the  court  of  private  land 
claims  wherein  it  provided  that  no  imperfect  grant  no  mat- 
tor  what  may  be  its  area  by  natural  boundaries,  shall  be 
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confirmed  for  more  than  eleven  square  leagues ;  and  where- 
in it  is  further  provided  (Sec.  12)  that  any  imperfect 
grant  not  presented  within  two  years  shall  be  taken  and 
deemed  in  all  courts  and  elsewhere  to  be  abandoned  and 
shall  be  forever  barred.  The  power  thus  given  to  restrict 
the  area  of  the  grant,  indeed  to  declare  the  grant  of  no 
effect  unless  presented  within  a  given  time,  is  illustrative 
of  the  power  to  deny  confirmation  entirely,  of  the  power 
to  provide  by  other  means  for  the  satisfaction  of  the  claim 
upon  the  national  conscience.  And  that  is  exactly  what 
was  done  in  the  case  of  the  well  known  Luis  Maria  Cabeza  de 
Baca  grant  in  this  Territory  which  was  satisfied  by  Con- 
gress, not  by  giving  the  claimants  the  land  covered  by  the 
grant,  but  by  providing  (12  Stat,  at  Large  71;  13  St.  at 
Large  125)  for  an  equivalent  amoimt  of  land  located  in 
other  sections  of  the  West  and  now  familiarly  known  as 
the  Baca  floats.  It  is  entirely  conceivable  that  Congress 
might  in  other  instances  satisfy,  might  indeed  in  the  case 
of  this  very  grant,  have  satisfied  the  claim  upon  the  na- 
tional conscience  by  the  retention  of  the  land  by  the  gov- 
ernment and  the  payment  of  an  adequate  amount  of  money 
tj  satisfy  what  Congress  might  deem  to  be  the  equities  of 
the  case.  This  likewise  is  illustrated  by  the  land  court 
act  wherein  it  is  provided  that  where  portions  of  the  grant 
have*  been  taken  up  imder  the  public  land  laws,  claimants 
shall  have  no  confirmation  for  the  particular  land  but  must 
accept  in  lieu  thereof  a  dollar  and  a  quarter  an  acre.  It 
follows  from  the  foregoing  therefore,  that  at  the  time 
the  contract  was  made  it  was  not  morallv  certain  that 
this  grant  would  ever  be  confirmed.  Indulging  in  its  bo- 
half  all  that  has  been  said  by  plaintiff  as  to  its  merits 
as  a  private  land  claim,  contentions  to  a  limited  extent 
recognized  by  the  court  of  private  land  claims,  it  was  with- 
in the  right  of  the  nation,  it  was  entirely  possible  for  Cour 
gress  to  decline  to  confirm,  it  was  entirely  possible  that  it 
would  settle  the  claim  by  the  assignment  of  liou  lands  or 
the  appropriation  of  a  stated  sum.     The  presence  of  these 

possibilities  establish  that  at  the  time  this  obligation 
3      was  made,  a  confirm aton  was  not  bound  to  occur,  it 

was  not  a  moral  certainty,  the  instrument  was  not 
payable  at  a  time  fixed  beyond  peradventure,  the  instru- 
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ment  was  not  negotiable.  The  conclusion  here  reached  is 
readily  vindicated  by  another  line  of  reasoning.  Assum- 
ing as  we  must  a  readiness  upon  the  part  of  the  govern- 
ment to  satisfy  its  obligation  when  known,  there  is  a 
certain  class  of  these  that  it  cannot  know  or  provide  for 
unless  they  be  presented  by  those  who  hold  them.  To  this 
class  belong  what  are  known  as  private  land  claims,  In- 
dian depredation  claims,  pension  claims,  customs  refunds, 
and  a  score  of  other  classes  of  obligations  which  unless 
presented  would  never  be  known  to  the  governmental  au- 
thorities. For  these,  unlike  the  payment  of  English  sail- 
ors or  our  own  sailors  for  that  matter,  there  is  no  monthly 
or  quarterly  pay  day.  Theoretically,  the  government  has 
in  mind  and  intent  the  ultimate  settlement  of  all  its  obli- 
gations, liquidated  and  unliquidated,  contractual  and  non- 
contractual. Practically  until  those  of  the  description 
above  enumerated  are  presented  and  prosecuted  there  is 
no  possibility  of  pa^inent  and  in  a  machinery'  as  vast  as 
a  government,  this  must  necessarily  be  so.  In  matters  such 
as  private. land  claims,  it  cannot  undertake  to  hunt  out  the 
claimants.  It  simply  helps  those  who  help  themselves. 
As  to  the  confirmation  in  recosrnition  of  these  there  is 
from  a  human  standpoint  no  element  of  predestination. 
The  principle  of  free  agency  on  the  part  of  the  claimant 
has  full  sway.  If  he  proceed  on  the  assumption  that  what 
ic  to  be  will  be,  whether. he  assist  to  that  end  or  not,  he 
will  soon  find  that  little  headway  is  made.  Applying  this 
statement  of  truisms  to  the  case  at  bar,  if  at  the  making 
of  the  instrument  of  "NTov.  22,  1873,  the  condition  therein 
expressed  was  morally  certain  to  accrue,  it  was  morally 
certain  for  all  purposes  and  as  to  all  persons.'  Suppose 
now  the  claimants  of  the  Canon  de  Chama  grant  relying 
upon  this  "moral  certainty'**  and  refusing  to  take  any  steps 
in  the  matter  had  simply  allowed  the  matter  of  the  con- 
firmation to  await  tbe  fruition  of  that  certaint>%  the  out- 
come of  that  predestined  fate,  what  would  have  been  the 
status  of  this  oblisration  at  the  present  time,  what  its 
status  when  sued  on  in  1903?  The  answer  is,  that  the 
grant  not  having  been  presented  to  the  court  of  nrivate 
land  claims  on  or  before  March  3,  1R93,  would  under  the 
provisions  of  Soction   12   of  the  land  court  act,  already 
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referred  to,  be  ''deemed  and  taken  in  all  courts  and  else- 
where to  be  abandoned  and  forever  barred/'  and  the 
condition  named  in  the  note  would  thus  have  become  for- 
ever impossible  of  fulfillment  and  the  note  itself  forever 
incapable  of  maturity.  But  if  this  condition  could  result 
from  a  default  by  th^  owners  of  the  grant  what  becomes 
of  the  moral  certainty  of  maturity  which  inheres  in  and 
constitutes  a  negotialjle  instrument?  If  maturitv  mav 
as  in  this  case  be  rendered  impossible  of  fulfillment,  the 
fundamental  idea  of  a  negotiable  instrument,  that  its 
time  of  payment  must  be  fixed  and  beyond  the  control  of 
the  parties  or  any  third  party,  fails.  When  it  is  reflected  . 
further  that  even  if  the  arrant  owner  had  waived  the  al- 
leged moral  certainty  which'  attached  to  the  confirmation 
of  his  claim  and  had  filed  it  seasonably  before  the  land 
court,  its  confimiation  still  depended  *  upon  the  presenta- 
tion of  proper  proofs,  the  vigilance  of  counsel  and  the 
other  elements  always  entering  into  the  success  of  matters 
in  litigation,  it  will  be  seen  that  the  instrument  when 
made  in  1873  depending  upon  a  confirmation  bv  Con- 
gress, was  confronted  bv  a  number  of  continsrencies,  anv 
one  of  which  might  have  prevented  the  realization  of  the 
condition  upon  which  maturity  was  predicated,  and  was 
accordingly  not  negotiable.  It  is  no  answer  to  these  posi- 
tions to  show  that  the  grant  in  question  has  as  a  matter 
of  fact  been  confirmed  by  the  court  of  private  land  claims, 
The  fact  that  Congress  may  have  decided  to  confirm  the 
grant  through  the  instrumentality  of  the  land  court 
instead  of  to  satisfy  its  equities  in  some 
other  way,  does  not  detract  by  relation  from  the  fact 
that  when  the  instrument  was  signed  it  was  possible  that 
Congress  might  provide  otherwise.  The  fact  that  the 
claim  may  when  presented  to  the  land  court,  have  suc- 
cessfully run  the  gauntlet  and  emerged,  clothed  in  a  three 
hundredth  of  its  claimed  area,  does  not  detract  from  the 
fact  that  in  1873  it  was  entirely  possible  that  it  might 
never  have  been  presented  to  and  prosecuted  in  that  or 
any  other  court  and  might  thus  within  the  discretion  of 
Congress  have  become  ^^abandoned  and  forever  barred." 
The  question  is  what  were  the  conditions  when  the  con- 
tract was  made.    Negotiability  is. to  be  judged  by  the  front 
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sight ;  not  by  the  back  sight.    The  moral  certainty  must  be 

present  at  the  time  of  its  execution  and  not  be  a  matter 

of  relation  accruing  by  reason  of  subsequent  events. 

4  If  it  be  not  a  bill  or  note  ah  initio,  no  subsequent 
event  can  make  it  so.     Bayling  on  Bills   (5th  Ed.) 

C.  1,  Sec.  6,  p.  16.  The  character  of  an  instrument  a$ 
a  promissory  note  cannot  depend  upon  future  events,  but 
solely  upon  its  character  when  created.  Ernest  v.  Stock- 
man* 74  Pa.  St.  15 ;  Eldred  v.  Maley,  2  Colo.  320 ;  Ston- 
on  Prom.  Notes,  Sec.  22. 

For  the  reasons  stated  we  are  of  opinion  that  the  in- 
strument sued  on  was  not  a  negotiable  instrument  but  was 
simply  a  contract  to  pay  upon  a  contingency  which  might 
or  might  not  happen. 

It  follows  from  tliis  conclusion  that  the  burden  was 
upon  the  plaintiff  especially  in  view    of  the    pleadings 

which  make  an  issue  upon  the  subject  of  considera- 

5  tion,  to  prove  a  consideration  for  the  contract  made  by 
defendant   and    Muller    with     Ellison.      A    written 

agreement  such  as  this  does  not  import  a  consideration. 
A  valid  consideration  must  be  alleged  and  proved.  Chit- 
ty  on  Bills  pp.  8,  9 ;  Daniels  on  Neg.  Inst.  Sec.  160,  et  seq. : 
Shelton  v.  Burer,  8  Yerg.  24;  Jerome  v.  Whitney,  7 
John,  322 ;  Edgerton  v.  Edgerton,  8  Conn.  6. 

We  have  carefully  examined    the  record  upon    this 
point  and  fail  to  find  any  testimony  to  sustain  the  find- 
ing of  the  court,  that  there  was  a  sufficient  consid- 

6  eration   for  the   note   in   question.      Plaintiff  in   his 
brief  argues  that  the  letter  of  June  18,  1895,  from 

defendant  to  plaintiff,  above  quoted,  admits  the  giving 
of  the  note,  and  that  the  same  was  for  a  sufficient  con- 
sideration. We  do  not  so  construe  that  letter.  It  in 
terms  denies  the  validity  of  the  intrument  upon  the 
ground  that  the  express  condition,  to-wit,  confirmation 
by  Congress,  has  never  been  fulfilled,  and  asserts  that 
there  will  have  to  be  litigation  over  it.  We  do  not  think 
that  the  denial  of  liability  on  this  one  groimd  is  in  effect 
an  admission  of  a  valuable  consideration  for  the  instru- 
ment in  question.  It  is  further  urged  by  plaintiff  that 
the  letter  heretofore  referred  to  from  the  defendant  t"> 
Mrs.  Ellison,  offering  to  pay  $200.00  is  likewise  an  ad- 
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mission  of  a  suflBcient  consideration.    That  letter  was  in 
terms  admitted  as  a  part  of  defendant's  case,  and  was 
under  the  objection  of  counsel  for  plaintiff,  to  go  out, 
should  the  rest  of  defendant's  testimony  be  stricken  out. 
This  having  been  done  the  letter  is  not  evidence  before 
us.    If  this  letter,  however,  is  to  be  considered  a  part  of 
the  record,  the  explanation  accompanying  it  must  likewise 
be  considered  and  defendant  testified  explicitly  that  tiie 
letter  was  an  oflfer  by  way  of  compromise  in  order  to  se- 
cure and  retire  an  outstanding  paper  bearing  his  name. 
It  is  finally  contended  by  plaintiff  that  defendant's  an- 
swer admits  a  valid  consideration,  to-wit,  the  retainer  of 
the  services  of  said  Ellison.     Even  if  this  allegation  of 
the  answer  can  for  this  purpose  be  segregated  from  the 
remaining  allegations  which  are  designed  to  establish  an 
entire  failure  of  the  consideration  alleged,  the  considera- 
tion which  it  avers  cannot  avail  plaintiff  for  the  reason 
that  it  does  not  accord  with  the  allegations  of  his  com- 
plaint, which  are  to  the  effect  that  the  document  in  ques- 
tion was  given  in  consideration  of  past  services  rendered 
by  Ellison  before  the  surveyor  general,  whereas  defend- 
ant's allegation  is  that  it  was  in  consideration  of  services 
thereafter  to  be   rendered,  presumably  before   Congress, 
since  the  surveyor  general  had  in  the  January  proceeding 
disposed  of  the  grant  by  a  favorable  report  to  the  Depart- 
ment of  the  Interior.     In  addition  these  very  averments 
of  the  answer,  upon  which  plaintiff  now  relies  to  estab- 
lish consideration  are  put  in  issue  by  his  reply.    He  can- 
not recover  upon  a  theory  which  is  entirely  different  from 
that  which  he  alleges  and  which  is  denied  by  his    own 
pleadings.    We  therefore,  conclude  that  there  is  no  proof 
in  the  record  establishing  a  consideration  fo^  this  con- 
tract, that  in  this  respect  plaintiff  failed  to  make  out  his 
case,  and  the  court  erred  in  giving  judgment  in  his  favor 
upon  the  proofs. 

Holding  as  we  do,  that  the  plaintiff  is  not  entitled 
to  a  recovery  upon  his  testimony,  and  reversing  the  case 
upon  that  groimd,  we  do  not  find  it  necessary  to  determine 
to  what  extent  the  testimony  presented  on  behalf  of  the 
defendant  was  admissible.  The  case  having  been  tried 
by  the  court  below  upon  the  theory  that  the  instrument 
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sued  on  was  a  negotiable  instrument,  it  naturally  resulted 
that  the  same  weight  was  not  given  to  the  testimony  for 
the  defense  that  would  have  been  given  otherwise.  Hold- 
ing as  we  do,  that  the  instrument  sued  on  was  not  nego- 
tiable, the  ease  is  open  for  all  defenses  that  would  have 
been  available  between  the  original  parties,  and  we  deem  it 
fairer  to  remand  the  case  for  the  purpose  of  admitting 
such  proof  as  may  be  offered  by  either  side.  Of  course, 
no  testimony  can  be  received  upon  the  new  trial  as  to 
oral  agreements  contemporaneous  with  or  prior  to  the 
instrument  here  sued  on,  contradictory  of  the  terms  there- 
of ;  and,  of  course,  in  the  further  trial  of  this  case,  no  tes- 
timony of  the  defendant  *4n  respect  of  any  matter  oc- 
curring before  the  death  of  the  deceased  person*'  can  jus- 
tify a  decision  in  his  favor  "unless  such  evidence  is  cor- 
roborated by  some  other  material  evidence."  (C.  L.  Sec- 
tion 3021),  and,  of  course,  further,  such  corroboration 
must  be  upon  the  point  or  points  in  issue  in  the  case  nec- 
essary to  a  recovery.  Qillett  v.  Chaves,  (T*T.  M.)  78  Pac. 
68  and  cases  cited. 

The  case  will  be  reversed  and  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

William  J.  Mills,  C.  J.,  Frank  W.  Parker,  A.  J.,  Ira 
X.  Abbott,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

McFie,  A.  J.,  havinsf  decided  the  case  in  the  court 
below  took  no  part  in  this  decision. 


[No.  1026,  August  31.  1905.] 

RICHARD  DT  PALMA.  and  B.  RFPPE,  Plaintiffs  in 
Error,  v.  JACOB  WEINMAN,  and  JOSEPH  BAR- 
NET,  Defendants  in  Error. 

SYLLABUS. 

1.    Upon  the  testimony  disclosed  by  the  record  the  court 
erred  in  directing  a  verdict  for  the  defendants. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Benjamin  S.  Baker,  Associate  Justice.    Reversed. 

0.  N.  Marron  and  McMillen  &    Raynolds,    for 
plaintifPs  in  error. 
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An  unauthorized  trespass  upon  the  lands  of  another^ 
or  unauthorized  intermeddling  with  the  goods  of  another 
i?  an  actionable  trespass. 

1  Sutherland  on  Damages,  p.  12,  Ca.  Ci. ; 

3   Stuherland   on   Damages,  p.   364;    Bishop 

Non-Contract  Law,  Sec.  819;  Wood,  Landlord 

and  Tenant,  p.  917. 

There  are  no  accessories  in  trespass;  all  are  jointly 

and  severally  liable. 

Whitney  v.  Turner,  1  Scam.  253;  North- 
em  Trust  Co.  V.  Palmer,  49  N.  E.  (111.)  555; 
Bishop  on  Non-Contract  Law,  Sec.   522  and 
Ca.  Ci. ;  1  Sutherland  on  Damages,  p.  211; 
Love  joy  v.   Murray,   3   Wall.    11. 
When  one  makes  a  contract  with  another  to  do  some 
act  which  when  done  necessarily  invades  the  right  of  a 
third  person,  or  injures  his  property,  each  of  the  contract- 
ing parties  becomes  liable  to  the  one  injured  the  same  as 
though  both  had  performed  the  act. 

Bishop  Non-Contract  Law,  Sees.  522-604 :  ' 
Whitney  v.  Turner,  1  Scam.  253 ;  Olsen  v. 
Upsohl',  69  111.  273;  City  of  Joliet  v.  Har- 
wood,  86  111.  110;  Florsheim  v.  Dullaphan, 
58  111.  App.  593;  Jefferson  v.  Chapman,  27 
111.  App.  44 ;  Water  Co.  v.  Ware,  16  Wall.  566- 
576;  Robins  v.  Chicago,  4  Wall.  679;  Love- 
joy  V.  Murray,  3  Wall.  11 ;  Carman  v.  Stuben- 
viile,  etc.,  4  6.  St.  399-418;  Palmer  v.  Lincoln, 
5  Neb.  136;  Gorham  v.  Gross,  125  Mass.  234; 
Sturges  V.  Educational  Society,  130  Mass. 
414-415 ;  Ellis  v.  Sheffield,  etc.,  2  Ellis  &  B. 
767. 
The  doctrine  of  independent  contractor  does  not  pro- 
tect the  defendant. 

Bishop  on  Non-Contract  Law,  Sec.  604; 
Cooley  on  Torts  (2nd  Ed.)  p.  644,  &  Ca.  Ci.; 
Bower  v.  Peate,  L.  B.  T.  Q.  B-  ^.  321 ;  Stev- 
enson V.  Wallace,  27  Grat.  77;  Wertheimer  v. 
Saunders  (Wis.)  37  L.  R.  A.  146;  Chicago  v. 
Robins,  2  Black,  426-427 ;  Cristler  v.  Ott,  16 
So.  416;  Lawrence  v.  Shipmau,  39  Conn.  586; 
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Dalton  V.  Angus,  L.  B.  6  App.  Cas.  829 ;  Snow 

V.  Pulitzer,  (N.  Y.)  36  N.  E.  1059. 
Our  code  provides  two  kinds  of  answers,  viz.:  1st.  A 
general  or  specific  denial.  2nd.  New  Matter.  Code,  Sec. 
40.  All  matters  not  coming  within  these  two  heads  are 
redundant  and  irrelevant  and  mav  be  stricken  out  on 
motion.    Code,  Sec.  51. 

Bliss  on  Code  Pleadings,  Sees.  316,  333 

and  340;  Pomero/s  Eemedies,  etc..  Sec.  687, 

673. 

W.  B.  Childers,  for  Weinman. 

Neill  B.  Field,  for  Bamett. 

From  the  doctrine  that  the  landlord  is  not  liable  to 
repair  the  demised  premises,  it  follows  that  he  owes  to  the 
tenant  no  obligation  to  protect,  by  reason  of  excavation 
upon  an  adjoining  lot. 

18  Am.  &  Eng.  Ency.  of  Law  217. 
In  the  absence  of  a  covenant  to  that  effect  the  lessees 
were  not  bound  to  repair  or  keep  the  premises  in  a  habit- 
able condition. 

Howard  v.  Doolittle,  3  Duer,  464;  Brew- 
ster V.  De  Fremory,  33  Calif.  345;  Ward  v. 
Fagin,  101  Mo.  669 ;  14  S.  W.  738. 
The  duty  of  the  party  who  avails  himself  of  the  right 
to  build  the  wall,  to  exercise  due  care  in  building  it,  so 
as  not  to  injure  the  buildings  and  property  already  upon 
his  neighbor's  estate,  is  not  regulated  by  any  agreement^ 
and  does  not  rest  in  contract,  it  is  governed  by  the  com- 
mon law,  and  redress  for  any  injury  suffered  by  a  failure 
in  the  performance  of  this  duty,  must  be  sought  by  action 
of  iort. 

Gorham      v.       Gross,       (3      Lathorp) ; 
Glover  v.  Mensman,  4  Mo.  Appeals  90 ;  Orman 
V.  Day,  5  Fla.  385 ;  Klauder  v.  McGrath,  35 
Pa.  St..  128;  Ketcham  v.  Newman,  141  N.  Y. 
205 ;  24  L.  R.  A.  102. 
Barnett  was  not  responsible  for  the  loss.     His  con- 
tract was  with  an  independent  contractor.     As  to  who  is 
an  independent  contractor  see. 
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Casement  v.  Brown,  148  U.  S.,  615  and 
622;  Steubenville  &  Indiana  E.  E.  Company, 
.  4  0.  St.  399-414;  Carbin  v.  American  Mills, 
27  Conn.  274;  Wood  on  Master  and  Servant, 
p.  610  Par.  314;  16  Am.  &  Eng.  Ency.  of 
Law  (2nd  Ed.)  p.  192;  seq  also  Eobbins  v. 
Chicago,  4  Wall.  557;  Water  Co.  v.  Ware,  16 
Wall.  5G6;  Chicago  v.  Bobbins,  2  Black,  458; 
Morton  v.  Thnrber,  85  N.  Y.  Court  of  Appeals 

556-559. 
NOTE. — This  case  was  reversed,  and  on  motion  for  re- 
hearing counsel  for  defendant  in  error  cited  the  foUowing  ad- 
dKional  authorities. — ^Reporter. 

Ency.  PI.  &  Pr.  p.  372,    Par.  4  and  cases 

cited;   Turner  v.    Fendall,   1     Cranch,    117; 

Gregg  V.  Moss.  14  Wall.  564 ;  Cannon  v.  Pratt, 

99  IT.  S.  516 ;  Lancaster  v.  Collins,  155  TJ.  S. 

227;  Lancaster  v.  Collins,  155  TJ.  S.  227. 

Where  the  finding  of  a  trial  court  depends  on  the 

construction  of  a  written  instrument,  the  appellate  court 

may  review  it. 

2  Ency.  PI.  &  Pr.  p.  407 ;  United  States  v. 
Hodge;  6  How.  279;  Sweeney  v.  Easter,  1 
Wall.  166 ;  Bell  v.  Bruen,  1  How.  169 ;  Steele 
V.  Spencer,  1  Pet.  552;  Travelers'  Tns.  Co.  v. 
Seaver,  19  Wall.  531. 

STATEMENT  OP  FACTS. 

This  is  a  suit  for  damages  instituted  in  the  district 
conrt  of  Bernalillo  county  by  Di  Palma  and  Euppe,  the 
plaintiflPs  in  error,  against  Weinman  and  Bamett  to  re- 
cover damages  in  the  sum  of  ten  thousand  dollars  arising 
out  of  the  destruction  of  a  certain  store  building  occu- 
pied by  the  plaintiffs  as  a  drug  store.  The  complaint 
alleges  that  the  defendant  Weinman  was,  on  !N"ovember 
9,  1901,  the  owner  in  fee  of  the  premises  in  question,  and 
that  on  this  date  he  leased  said  premises  to  the  plaintiffs 
for  a  two  years'  term,  beginning  December  15,  1901;  that 
at  the  time  of  the  making  of  the  lease  and  thereafter  up 
to  June  30,  1902,  there  was  upon  said  premises  a  sub- 
stantial   store   building,   possession   of  which   was   given 
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plaintiffs  by  defendant,  Weinman,  on  December  15,  1901, 
the  first  day  of  the  lease,  and  was  thereafter,  up  to  June 
30,  1902,  occupied  or  used  by  the  plaintiffs  in  their  busi- 
ness of  prescription  and  retail  druggists;  that  on  June 
30,  1902,  or  thereabout,  the  defendants  with  full  knowl- 
edge of  the  facts  and  "contriving  to  injure  and  destroy 
the  property  of  the  plaintiffs  unlawfully  entered  upon 
said  premises  and  with  force  and  arms  tore  down  and  de- 
stroyed a  large  portion  of  the  walls  and  roof  of  said  store 
building  so  that  the  same  fell  upon,  injured,  broke  and  de- 
stroyed'^ personal  property  of  the  plaintiffs  of  the  value 
of  three  thousand  dollars  and  "so  injured,  wrecked  and 
destroyed  said  building  as  to  make  it  wholly  unfit  for 
plaintiffs*  business  f  and  since  said  June  30,  1902,  "  said 
defendants  have  continued  to  occupy  said  premises  and 
have  wholly  destroyed  and  torn  down  the  rest  of  said 
building/'  Items  of  damages,  illustrated  by  a  bill  of  par- 
ticulars, are  alleged,  aggregating  ten  thousand  dollars,  for 
which  judgment  is  prayed.  The  defendants  answered 
separately.  The  answer  of  defendant  Barnett  put  in  issue 
the  alleged  trespass  by  the  defendants  and  the  allegations 
of  damages,  and  sets  up  that  the  falling  of  the  wall  of 
the  building  was  by  reason  of  the  fact  that  said  wall  was 
old  and  of  defective  construction.  He  further  alleges  cer- 
tain facts  not  material  to  this  decision,  which,  it  is  urged, 
estop  plaintiffs  from  maintaining  the  present  suit.  The 
answer  of  Weinman  likewise  puts  in  issue  the  material 
allefirations  of  the  complaint,  except  as  to  the  destruction 
of  the  building,  and  avers  that  the  lease  in  question  be- 
came terminatod  on  or  about  July  1.  1902,  by  the  failure 
and  refusal  of  plaintiffs  to  pay  the  rent  stipulated.  The 
reply  traverses  the  new  matter  allesred.  The  cause  was 
tried  to  a  jury,  and  at  the  conclusion  of  plaintiff's  case, 
upon  motion  of  the  defendants,  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendants,  which  was 
done.  Plaintiffs  moved  for  a  new  trial  upon  the  grounds, 
prat,  of  certain  alleged  errors  of  the  court  in  refusing  to 
admit  evidence  presented  by  the  plaintiffs;  second^  for  re- 
fusing to  admit  evidence  as  to  the  articles  destroyed  and 
their  value,  and  third,  in  instructing  the  jury  to  find  for 
the   defendants.     The   motion    was   overruled,   judgment 
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entered  for  the  defendants,  and  plaintiffs  bring  the  case 
here  by  writ  of  error. 

OPINION  OF  THE  COURT. 

POPE,  J. — (After  stating  the  facts.) — ^The  principal 
assignment  of  error  is  that  based  upon  the  action  of  the 
conri;  in  instructing  the  jury  to  find  for  the  defendant.  In 
determining  this  matter  we  do  not  find  it  necessary  to 
enter  into  a  discussion  in  detail  of  all  the  testimony  given 
on  the  trial,  but  bearing  in  mind  the  rule  as  to  directing 
a  verdict  laid  down  by  this  couri;  in  Armstrong,  v.  Aragon, 
70  Pac.  291,  and  cases  there  cited,  we  think  there  was 
a  case  for  the  jury  on  the  record  here  presented  and  that 
the  court  erred  in  withdrawing  the  case  from  the  jury. 
The  testimony  in  brief  shows  that  the  plaintiffs  were  in 
the  quiet  possession  of  the  premises  under  a  lease  from 
the  defendant  Weinman,  when,  on  June  30,  1902,  the  east 
wall  of  the  building  fell,  the  building  thereon  situated 
was  untenantable  and  the  stock  and  fixtures  of  the  plain- 
tiffs were  damaged.  It  is  further  shown  that  some  weeks 
prior  to  the  casualty  the  defendant  Bamett,  who  was  the 
owner  of  lot  one,  adjoining  the  leased  premises  on  the 
east,  had  entered  into  an  agreement  with  Weinman  (to 
which  plaintiffs  were  not  parties)  wherobv  it  was  asrreed, 
that  Bamett  in  the  construction  of  a  building  on  lot  one 
might  construct  a  party  wall  on  the  west  side  thereof,  to 
be  located  half  upon  his  lot  and  half  upon  lot  two  occu- 
pied by  the  plaintiffs.  This  party  wall  contract  was  ten- 
dered in  evidence  by  plaintiffs,  but  upon  obiection  was 
held  inadmissible  by  the  court.  This  action  of  the  court 
constitutes  the  baw^s  for  one  of  the  assignments  of  error. 
It  was  further  shown  by  the  evidence,  that  pursuant  to 
the  party  wall  contract  between  himself  and  Weinman, 
Bamett  on  June  5,  1902,  entered  into  a  contract  with  one 
Grande,  wherebv  the  latter  was  to  excavate  for  and  com- 
plete  the  stone  work  required  in  the  basement  on  lot  one, 
including  said  party  wall,  in  accordance  with  the  plans 
and  specifications  of  a  certain  Tjc  Briere,  the  architect. 
This  contract  is  in  evidence,  as  are  also  the  plans  and 
specifications.  From  the  latter  it  appears  that  the  exca- 
vation was  to  be  eight  feet  below  the  sidewalk  grade  and 
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the  footing  course  of  the  party  wall  was  to  be  forty  inches 
wide,  one-half  of  which,  or  twenty  inches,  was  to  be  on 
lot  two.  The  destroyed  building  came  within  two  and  a 
half  inches  of  the  east  side  of  the  lot,  so  that  the  contract 
was  for  an  excavation  of  17%  inches  under  the  drug  store 
building.  As  a  safe  guard  against  the  fall  of  the  build- 
ing by  reason  of  such  undermining,  there  was  a  provision 
that  the  excavating  should  be  done  in  sections,  not  over 
five  feet  long,  and  there  was  also  provision  for  the  use  of 
timber  props  where  necessary  to  protect  properly  the  old 
wall  from  settlement.  It  was  under  the  contract,  plans 
and  specifications  thus  outlined,  that  the  contractor  pro- 
ceeded to  excavate.  Apparently  the  only  excavation  made 
under  the  wall  of  the  destroyed  building  was  at  the  north 
end  of  the  east  wall  next  to  the  sidewalk,  where  for  a 
depth  of  about  eight  feet  and  extending  back  southward 
a  distance  of  five  feet  an  excavation  was  made  under  the 
drug  store  wall,  a  distance  variously  estimated  at  from 
three  to  eighteen  inches.  There  was  testimony  to  the  ef- 
fect that  work  was  being  done  at  this  point  on  the  very 
day  the  building  fell.  The  building  fell  about  five  o^clock 
in  the  afternoon.  The  evidence  seems  to  show  that  the 
first  indication  of  trouble  was  a  vertical  breach  on  the 
top  of  the  wall  two  or  three  feet  long,  about  two  inches 
wide  at  the  top  and  smaller  as  it  extended  downward, 
this  breach  being  about  55  feet  south  from  the  gftreet  and 
this,  fifty  foot  south  of  the  most  southerly  point  at  which 
the  wall  was  undermined.  Within  ten  minutes  of  the  ap- 
pearance of  this  breach  the  whole  fifty-five  feet  of  wall 
northward  had  fallen,  that  to  the  south  remaining  stand- 
ing. One  of  the  eye  witnesses,  Sandoval,  testifies,  that 
during  the  ten  minutes  interval  some  dirt  and  stones  fell 
from  the  top  of  the  wall,  the  front  part  also  cracked 
and  the  stone  foundation  on  the  comer  toward  the  north 
side  (being  the  comer  of  the  undermining)  fell  in  and 
"the  whole  thing  fell  at  once."  Ruppe,  the  other  eye 
witness,  testifies  that  during  that  interval  he  noticed  the 
sand  trickling  through  the  show  window  (at  the  north 
front)  from  above  and  the  show  windows  were  pushed  to 
the  front  and  five  or  six  feet  of  the  front  of  the  wall 
broke  off  and  toppled  over  into  the  street  with  the  front. 
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and  the  foundation  fell  in  at  this  northeast  comer.  There 
is  a  difference  between  the  witnesses  as  to  just  how  the 
wall  fell.  Perhaps  the  more  intelligent  testimony  was 
to  the  effect  that  the  top  of  the  wall  fell  inward  and 
westward  without  shifting  north  or  south  and  the  bottom 
outward,  but  the  testimony  is  contradictory  upon  this 
point.  The  proof  shows,  that  at  the  northeast  comer  of 
the  building,  where  the  foundation  had  been  undermined 
and  subsequently  fell  in,  there  was  located  and  destroyed 
an  electric  piano,  which  according  to  the  bill  of  particu- 
lars filed,  was  worth  $600,  and  there  were  a  number  of 
additional  articles,  at  that  point,  of  more  or  less  value, 
also  destroyed.  The  evidence  also  showed  that  the  wall  in 
question  was  not  plumb  but  bagged  westward  as  much  as 
nine  inches.  One  of  the  witnesses,  Sandoval,  a  stone  and 
adobe  mason  of  fifteen  years^  experience,  testified  upon 
cross-examination,  that  the  cause  of  the  falling  of  the 
wall  was  the  fact  of  its  being  undemtiined  at  the  sidewalk. 
Plaintiffs  attempted  to  present  further  testimony  upon 
this  line  from  one  Hyden,  who  testified  that  he  had  been 
for  eight  years  a  contractor  and  builder,  familiar  with 
the  construction  of  buildings,  walls  and  foundations  gen- 
erally, and  of  this  building  in  particular,  and  from  one 
Pitt  Eoss,  who  testified  that  he  had  been  a  civil  engineer 
for  twenty  years,  familiar  with  the  premises;  but  the 
court  sustained  the  objection  to  this  testimony,  upon 
which  action  there  is  likewise  an  assignment  of  error.  The 
theory  upon  which  the  defendants  moved  for  and  secured 
an  instruction  in  their  favor  apparently  was,  that  the 
physical  facts  as  above  outlined,  rendered  it  impossible 
that  the  fall  of  the  walls  or  any  part  thereof,  could  have 
resulted  from  the  five  foot  undermining  at  the  north  end 
of  the  east  wall.  It  is  urged  that  the  fact  that  the  first 
breach  in  the  wall  appeared  fifty  feet  back  from  the  un- 
dermined section,  and  the  manner  in  which  the  wall  top- 
pled and  fell,  exclude  the  idea  that  it  could  have  resulted 
from  the  undermining,  but  established  that  it  must  neces- 
sarily have  been  caused  by  the  removal  of  the  lateral  sup- 
port formerly  afforded  by  the  wall  of  the  building  on 
lot  number  one,  taken  in  connection  with  the  fact  that 
the  east  wall  of  the  drug  store  was  some  inches  out  of 
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plumb.  The  wall  on  lot  one,  it  may  be  remarked,  had  been 
taken  down  some  three  or  four  weeks  before  the  fall  of 
the  building. 

We  are  unable  to  concur  in  the  view  of  the  matter 
taken  by  the  court  below.  We  cannot  say,  as  a  matter  of 
law,  that  the  building  could  not  have  fallen  for  the  reasons 
testified  to  by  the  witness  Sandoval,  to-wit,  the  excavation 
at  its  northeast  comer,  nor  do  we  believe  that  it  was 
within  the  province  of  the  court  below  to  withdraw  the 
determination  of  the  question  of  why  it  fell,  from  the 
jury.  The  facts  of  the  case,  in  our  judgment,  bring  it 
within  the  rule  laid  down  in  the  much  cited  case  of  Mil- 
waukee, etc.,  Railway  Co.  v.  Kellogg,  94  TJ.  S.  469,  where 
it  is  said  that  "what  is  the  proximate  cause  of  an  injury, 
is  ordinarily  a  question  for  the  jury,'*  using  their  experi- 
ence as  business  men,  aided  by  expert  opinion  properly 
presented,  it  was  for  the  jury  to  determine  whether,  from 
all  the  facts  and  circumstances  disclosed  in  evidence,  the 
theory  of  the  plaintiffs  was  correct :  or  whether,  as  argued 
by  the  defendants,  the  first  indication  of  trouble  at  a 
point  in  the  wall  fifty  feet  from  the  excavation  was  proof 
positive  that  the  undermining  had  nothing  to  do  with 
the  fall  of  the  wall.  One  of  the  witnesses  for  the  plain- 
tiff, a  builder  of  experience  with  adobe  walls,  in  effect 
testified,  without  objection,  that  such  an  excavation  in  a 
wall  of  this  character  could  and  did  produce  such  a  breach 
followed,  hv  such  a  fall.  We  are  unable  to  sav,  as  a  mat- 
ter  of  law,  that  this  theory  was  incorrect.  That  was  a 
question  peculiarly  for  the  jury.  Tt  was  for  the  jury  to 
determine  whether,  under  all  the  proofs  in  the  case,  when 
tested  by  the  charge  of  the  court,  the  excavation  under  the 
northeast  corner  was  the  proximate  cause  of  this  damage 
to  plaintiffs.  We  are  further  of  the  opinion  that,  while 
the  court  should  have  permitted  the  whole  range  of  facts 
to  go  to  the  jun%  it  is  even  clearer  that  there  were  ques- 
tions for  the  jury  as  to  a  portion  of  it,  to-wit,  that  con- 
nected with  the  damage  to  the  articles  in  the  northeast 
corner  of  the  building.  The  testimony  shows  that  while 
a  large  portion  of  the  articles  along  the  east  wall  remained 
in  place  and  were  simply  crushed  down,  the  floor  at 
the  northeast  comer,  following  the  stone  foundation,  fell 
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into  the  excavation  which  had  been  made  under  the  five 
feet  of  foundation  at  that  corner.  The  result  was  dftm- 
age  to  some  very  expensive  articles  at  that  point  in  the 
store,  among  others,  as  we  have  seen,  a  piano  of  very  con- 
siderable value.  Even  assuming  that  the  breach  at  the 
fifty  foot  point  on  the  wall  was  the  result  of  the  removal 
of  lateral  support,  that  cannot  be  invoked  in  entire  expla- 
nation of  the  falling  in  of  the  foundation  at  the  northeast 
comer,  and  the  very  considerable  damage  resulting  there- 
from. As  to  this  the  jury  would  have  been  justified  on 
the  record  here  presented,  in  concluding  that  it  flowed 
directly  and  proximately  from  the  trespass  upon  the  plain- 
tiffs' leasehold  in  the  undermining  of  their  east  wall.  The 
fact  that  an  element  such  as  the  removal  of  lateral  sup- 
port, with  which  defendants  had  no  concern,  co-operated 
with  an  element  such  as  the  unauthorized  destruction  of 
a  foundation — with  which  tho  def en  slants  bad  every  con- 
cern— cannot  rdieve  them  from  responsibility  for  the 
latter.  The  court  below,  considering  the  facts  of  tbe  case 
to  render  unnecessary  a  consideration  of  tbe  extent  of 
damages,  did  not  permit  inquiry  into  tho  various  articles 
destroyed,  but  enough  is  developed  from  this  record  to 
show  prima  facie  a  very  substantial  iniury  to  plaintiffs 
by  reason  of  the  northeast  comer  excavation  itself,  and  at 
the  very  least,  that  feature  of  the  case  should  have  gone 
to  the  jury  imder  appropriate  instructions.  Tn  the  con- 
sideration of  the  case  we  have  made  no  distinction  be- 
tween tho  defendant  Bamett,  the  alleged  active  trespasser, 
and  the  lessor,  Weinman,  under  whose  authority  and  by 
whos  consent  it  is  alleged  Bamett  contracted  for  the  al- 
leged invasion  of  plaintiffs'  leasehold.  The  extent  to 
which  Weinman  stands  upon  the  same  footing  as  Bamett, 
depends  upon  the  terms  of  his  partv  wall  contract.  The 
latter  was  tendered  in  evidence  and  ruled  out  by  the  court, 
upon  what  theorv  we  are  unable  to  determine.  Counsel 
for  defendant  Weinman,  apparentlv  abandoning  any  de- 
fense of  this  ruling,  treats  this  contract  as  in  evidence  and 
argues  quite  fully  upon  its  legral  effect.  We  decline  to 
follow  this  discussion  or  to  hold  at  this  time  what  the 
legal  effect  of  that  instrument  is  for  the  reason  that  these 
questions  were  not  considered  by  the  court  below.     The 
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trial  court  held  simply,  that  the  contract  was  inadmissi- 
ble for  any  purpose  and  ruled  it  out,  and  so  holding,  pre- 
sumably declined  to  consider  its  effect.  We  likewise  con- 
tent ourselves  with  passing  upon  its  admissibility  and  re- 
serve to  the  court  below,  upon  a  new  trial,  the-  determina- 
tion of  its  weight.  Holding,  as  we  do,  that  this  contract 
was  highly  relevant  as  showing  the  connection  of  the  de- 
fendant, Weinman,  with  the  alleged  trespass,  we  are  of 
the  opinion  that  the  trial  court  erred  in  excluding  it  from 
the  jury. 

The  cause  is  accordingly  reversed  as  to  both  defoad- 
ants  and  remanded  for  a  new  trial. 

William  J.  Mills,  C.  J.,  John  R.  McFie,  A.  J.,  Prank 
W.  Parker,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Abbott,  A.  J.,  not  having  heard  the  argument  took 
no  part  in  this  opinion. 


(No.  1083,  August  31,  1905.) 


GEORGE  W.  CHAMPION,  Appellant,  v.  ALFRED  W. 

RTCE.  Appellee. 

SYLLABUS. 

An  order  of  the  District  Court  made  In  obedience  to  a 
mandate  Issued  out  of  this  court  is  not  reviewable  by  appeal; 
and  this  court  will  not  consider  such  an  appeal  only  so  far 
as  is  necessary  to  determine  whether  the  order  of  the  Dis* 
trict  Court  follows  the  mandate,  and  if  it  is  found  to  do  flo, 
the  appeal  will  be  dismissed. 

Appeal  from  the  district  court  of  Bernalillo  coimty. 
before  B.  S.  Baker,  Associate  Justice.     Affirmed. 

F.  W.  Clakcy.  for  Appellant. 

All  that  this  court  decided  on  the  former  appeal  as  to 
Champion's  rights,  was  that  his  intervening  petition  was 
insufficient. 

In  equity  cases  petitions  of  intervention  should  con- 
tain all  the  material  farts  relied  upon,  and  should  show 
a  right  to  the  particular  relief  askod  by  the  petitioner, 
and  must  show  a  case  of  substantial  equity. 
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Empire  Distilling  Company  v.  McNnlty, 
77  Fed.  703 ;  French  v.  Grapen,  105  U.  S.  519 ; 
Kobinson  v.  Allen,  85  Va.  729-730;  Black  v. 
Bush,  7  B.  Mon.  211;  Hanover  Bank  v.  Klein, 
64  Miss.  149-150;  Olson  v.  Morrison,  29  Mich. 
397;  Washburn  v.  Goodman,  17  Pick.  527- 
530;  Innes  v.  Lansing,  7  Paige  Ch.  583;  Up- 
dike V.  Doyle,  7  E.  I.  458. 
Champion's  new  petition  sets  forth  substantial  equi- 
ties and  conforms  to  the  views  of  this  court. 

Book  V.  Justice  Co.,  38  Fed.  828;  Insur- 
ance Co.  V.  Lathrop,  63  Fed.  510;  Davison  v. 
Associates,  71  N.  Y.  340;  Baird  v.  Mayor,  74 
N.  Y.  385-6 ;  Walsh  v.  Tyler,  47  S.  W.,  310 ; 
Jones  V.   Keen,   115   Mass.   180;  Preeland  v. 
Wright,  28  N.  E.  678;  Parker  v.  Nickerson, 
137  Mass.  489,  493;  Brown  v.  Iron  Co.  134, 
U.  S.  534;  Keynes  v.  Dumont,  130  U.  S.  395. 
Simple  contract  creditors  have  equities  as  to  assets 
of  a  partnership  in  the  custody  of  a  court  of.  equity,  and 
can  assert  them  in  that  court. 

Parsons  on  Partnership,  344  to  347  and 
note;  Harmon  v.  Clark,  13  Gray,  121;  Allen 
V.  Center  Valley  Co.  21  Conn.,  134-138;  Case 
v.  Beauregard,  99  U.  S.  124-5;  Robinson  v. 
Allen,  85  Va.  729-30;  Black  v.  Bush  7  B. 
Mon.  211;  Arnold  v.  Hagerman,  45  N.  J.  Eq. 
203-4;  Case  v.  Beauregard,  101  U.  S.  690; 
Turner  v.  Adams,  46  Mo.  95 ;  Olson  v.  Morri- 
son, 29  Mich.  397;  Washburn  v.  Goodman, 
17  Pick  527-30;  Tillinghast  v.  Champlin,  4 
R.  I.  189-90;  Innes  v.  Lansing,  7  Paige^s  Ch. 
583;  Warring  v.  Robinson — Hoffmanns  Chan- 
cery, 524 ;  Williamson  v.  Wilson,  1  Bland  430 ; 
Holoway  v.  Turner,  61  Md.  220;  Updike  v. 
Doyle,  7  R.  I.  458;  Jackson  v.  Lahee,  114  111. 
287. 

W.  B.  CiiiLDERS,  for  Appellee. 

The  action  of  the  lower  court  in  dismissing  the  cause 
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Id  accordance  with  the  mandate  of  the  Supreme  Court  is 
not  appealable. 

United  States  v.  Fremont,  18  How.  36  ; 
Stewart  v.  Salomon,  97  U.  S.  362 ;  Humphries 
V.  Baker,  103  U.  S.  536;  Mackell  v.  Richards^ 
116  U.  S.  46;  Aspen  Mining  Co.  v.  Billings, 
150  U.  S.  31 :  Ex-Parte  Story,  12  Peters  339  • 
3  Notes  740. 
When  the  direction  contained  in  the  mandate  is  pre- 
cise and  unambiguous,  it  is  the  duty  of  the  circuit  court 
to  carry  it  into  execution,  and  not  to  look  elsewhere  for* 
authority  to  change  its  meaning. 

West  V.  Brashear,  14  Peters  54. 
It  is  too  late  to  question  the  jurisdiction  of  the  cir- 
cuit court  after  the  return  of  a  mandate  from  the  circui't 
court  of  appeals. 

Billings  V.   Aspen   Mining  Company,  53 
Fed.  561;  Skillem  v.  Mays,  Exec.  6  Cranch 
267 ;  Sibball  v.  United  States,  12  Peters  488  : 
United  States  v.  Xew  York  Indians,  173  I^- 
S.  473. 
A  simple  contract  creditor  of  a  co-partnership  can- 
not intervene  in  a  suit  to  settle  partnership  affairs  in  a 
territory. 

Bice  V.  Schofield,  9  N.  M.  314;  Floumoy 
V.  Bullock,  66  Pac.  547;  Crary  v.  Field,  61 
Pac.  118;  19  Encv.  PI.  &  Pr.  53;  The  Wash- 
ington  Bridge  Co.  v.  Stewart,  3  How.  424-5; 
Browdcr  v.  Mc Arthur,  7  Wheat.  58;  Peck  v. 
Sanderson,  18  How.  41 ;  Himley  and  Rase, 
15  Cranch,  413;  Great  Western  Tel.  Co.  v. 
Burnham,  162  U.  S.  342. 
After  a  mandate,  no  sehearing  will  be  granted. 

Logg  V.  Overbaugh,  4  Wend.  188;  21  Am. 
Dec.  118. 
The  dismissal  of  the  main  case  before  this  appeal  was 
perfected  finally  and  effectually  disposed  of  this  caso. 

A  court  of  equity  cannot  make  a  stranger  a  party 
to  a  suit  without  the  consent  of  the  plaintiff  in  the  absence 
if  a  statute  authorizing  it. 
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11  Ency.   PI.  &   Pr.   151;  66  Pac.  549; 
Lauz  V.  Gordon   (C.  C.)  28  Fed.  264;  Alder 
V.  Fenton,  24  How.  407,  16  L.  Ed.  696 ;  Scott 
V.   Neeley,   140  U.   S.   106;  Tube    Works  v. 
Ballon,  146  U.  S.  517;  Hollins  v.  Iron  Co., 
150  U.  S.  731;  Gates,  v.  Allen,  149  U.  S.  451. 
The  intervening  petition  asked  for  a  personal  judg- 
ment against  the  complainant,  Eice,  and  that  was  what 
the  court  gave.    In  such  a  case  it  is  the  duty  of  the  court 
to  dismiss  the  bill. 

Lewis  V.  Cocks,  23  Wall  470;  Morris  v. 
Gilver,  129  U.  S.  324;  Shreveport  v.  Cole, 
Id.  37;  Snow  v.  U.  S.,  118  U.  S.  354;  Can- 
non V.  United  States  Id.  355. 

OPINION  OF  THE  COURT. 

MANN,  J. — This  cause  has  been  before  this  court 
twice  before  in  different  forms  (Rice  v.  Schofiold,  9  N. 
M.  314;  Flournoy,  et  al.,  v.  Bullock,  et  al.,  G6  Pac.  547.) 
In  the  latter  case  a  mandate  was  issued  out  of  this  court 
to  the  district  court  of  Bernalillo  county,  the  command 
of  which  said  mandate  is  as  follows: 

"Now,  therefore,  you  are  hereby  commanded  to  re- 
instate said  cause  upon  your  docket  and  sustain  the  first 
exception  of  Appellant  Rice,  to  the  report  of  the  referee, 
and  dismiss  the  intervention/' 

The  mandate  was  filed  in  the  office  of  the  district 
clerk  of  said  Bernalillo  county,  on  March  1,  1902,  and 
on  said  day  an  order  was  entered  and  filed  reinstating 
said  cause  on  the  docket  of  said  court,  sustaining  the  first 
exception  of  said  Alfred  W.  Rice,  to  the  report  of  the 
referee  in  said  cause  of  Rice  v.  Schofield,  et  al.,  and  dis- 
missing the  intervention.  Proceeding,  the  order  of  the 
court  below,  after  dismissing  the  intervention,  says :  "And 
thereupon  the  said  Champion,  by  his  said  attorney,  pravs 
the  court  for  leave  to  file  a  petition  herein,  to  conform  to 
the  views  of  said  Supreme  Court  as  set  forth  in  its  opinion 
in  pursuance  of  which  judgment  was  entered  in  that 
court  directs  that  notice  of  such  application  be  served  on 
counsel  for  said  Alfred  W^  Rice  for  the  time  proscribed 
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by  the  rules  of  the  court,  together  with  a  copy  of  the 
proposed  petition  which  said  Champion  desires  to  file." 

On  November  5,  1902,  the  court  granted  appellant 
leave  to  file  an  amended  petition  of  intervention,  conform- 
ing, as  was  claimed  by  the  appellant,  to  the  views  of  the 
Supreme  Court  in  the  opinion  in  Kice  v.  Schofield,  66 
Pac.  547. 

On  February  29,  1904,  the  district  court  entered  an 
onler  dismissing  the  amended  petition  of  intervention 
filed  under  the  order  of  Xovember  5,  1902,  and  from 
said  order  dismissing  the  amended  petition  of  interven- 
tion, appellant  appeals  to  this  court. 

We  are  of  the  opinion  that  the  order  of  the  district 
court  dismissing  the  intervention,  being  in  the  exact  words 
of  the  mandate  of  this  court,  was  final,  and  to  all  intents 
and  purposes  the  same  as  though  it  had  been  made  directly 
by  this  court.  Stewart  v.  Salamon,  97  U.  S.,  362 ;  U.  S. 
V.  Fremont,  18  How.  36;  Humphrey  v.  Baker,  103  tJ.  S. 
736;  MacKall  v.  Richards,  116  F*  S.  47. 

In  Stewart  v.  Salamon,  supra,  the  supreme  court  of 
the  United  States,  speaking  through  Mr.  Chief  Justice 
Waite,  says:  "This  is  an  appeal  from  a  decree  entered 
upon  our  mandate.  No  complaint  is  made  as  to  its  form, 
and  it  seems  to  be  in  all  respects  according  to  our  direc- 
tions. The  effort  of  the  appellant  was  to  open  the  case 
below  and  to  obtain  leave  to  file  new  pleadings,  introdu- 
cing new  defenses.  This  he  could  not  do.  The  rights 
of  the  parties  in  the  subject  matter  of  the  suit  were  finallv 
determined  upon  the  original  appeal,  and  all  that  remained 
for  the  circuit  court  to  do  was  to  enter  a  decree  in  accord- 
ance with  our  instructions  and  carry  it  into  effect." 

The  above  quotation  appears  to  fit  the  case  at  bar, 
exactly. 

The  mandate  in  this  cause  was  clear  and  unambigu- 
ous. Champion's  status  was  established  by  the  judgment 
of  this  court  on  the  former  appeal,  and  his  effort  was  "to 
open  the  case  below  and  obtain  leave  to  file  new  pleadings 
introducing  new  defenses."  The  order  of  the  lower  court 
followed  the  mandate  verbatim;  and  we  think  that  when 
the  intervention  was  so  dismissed  the  lower  court  was 
powerless  to  act  further  in  the  case. 
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That  an  appeal  will  not  lie  from  an  order  of  the  low- 
er court  in  accordance  with  the  mandate  from  the  appel- 
late conrt  seems  to  be  the  uniyersal  role  and  supported  by 
numerous  authorities.  Ex-parte  Story  12  Peters,  339; 
Aapen  Min.  Co.,  v.  Billings,  150  U.  S.  31;  West  v.  Bra- 
sheor,  14  Peters  54;  Clark  v.  Keith,  106  U.  S.  464;  and 
many  others. 

The  judgment  of  the  lower  court  dismissing  IJie  in- 
tervention is  affirmed. 

William  J.  Mills,  C.  J.,  Prank  W.  Parker,  A.  J., 
John  R.  McFie,  A.  J.,  Wm.  H.  Pope,  A.  J.,  concur. 

Abbott,  A.  J.,  took  no  part  in  this  decision. 


(Nos.  957,  958,  959,  960,  961,  962,  963,  964,  965,  Consolidated.) 

(September  1,  1905. 

THE  PALATINE  INSUEACNE  CO.,  LYd  of  Man- 
Chester,  England,  et  al.,  Plaintiffs  in  Error,  v.  THE 
SANTA  FE  MEECANTILE  CO.,  et  al. 

SYLLABUS. 

1.  EVIDENCE— HEARSAY. 

In  an  action  on  a  fire  policy,  in  which  defendant  claimed 
that  plaintiff  had  caused  the  fire,  and  plaintiff  attempted 
to  discredit  one  of  defendants'  witnesses  by  showing  that  he 
had  sought  out  a  detective  employed  by  defendant  and  made 
certain  statements  to  him  with  a  view  to  obtaining  a  reward, 
a  question  to  this  witness  as  to  whether  the  matters  he  told 
the  detective  were  common  talk  about  the  town  after  the  lire, 
was  both  Irrelevant  and  called  for  hearsay. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20,  Gent.  Dig. 
Evidence,  Sec.  1175.] 

2.  APPEAL— ADMITTED    FACTS— HARMLESS    ERROR. 

Where  certain  evidence  is  admitted  without  objection, 
and  is  uncontradicted,  the  exclusion  of  other  evidence  to 
the  same  effect  is  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3,  Cent.  Dig. 
Appeal  and  Error,  Sees.  4194-4199.] 
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3.  SAME. 

Where,  in  an  action  on  a  fire  policy,  plalntifE  admitted 
that  no  attempt  was  made  to  remove  certain  of  the  goods 
at  a  time  when  they  could  have  been  removed,  the  exclu- 
sion of  evidence  as  to  the  feasibility  of  removing  these  goods 
before  the  fire  reached   them  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3,  Cent.  Dig.  Ap- 
peal ^d  Error,  Sees.  4194-4199.] 

4.  SECONDARY   EVIDENCE. 

In  an  action  on  a  fire  policy,  evidence  of  the  contents  of 
a  printed  offer,  of  reward  for  the  apprehension  and  convic- 
tion of  the  person  who  set  the  fire  was  not  admissible.  In 
the  absence  of  any  showing  as  to  why  the  original  offer  was 
not  produced.  n 

5.  INSURANCE— ACTION       ON        POLICY— FRAUD— EVI- 

DENCE. 
In  an  action  on  a  fire  policy,  in  which  defendant  claimed 
that  plaintifT  caused  the  fire,  evidence  that  the  president  and 
manager  of  the  plaintiff  corporation  had,  some  2vl»  years 
before,  told  his,  then  partner,  that  they  could  never  get  out 
of  their  financial  difficulties  and  had  better  put  several  thou- 
sand dollars  more  insurance  on  their  goods,  and  that  there- 
after plain tifrs  president  bought  his  partner's  interest,  after 
which,  and  about  1%  years  before  the  fire  causing  the  loss 
on  which  the  suit  was  founded,  the  goods  of  the  former  part- 
nershii)  were  destroyed  by  fire,  was  irrelevant. 

6.  TRIAL— EXCLUSION      OF      EVIDENCE— OBJECT      OF 

QUESTION. 
In  an  action  on  a  fire  policv,  plaintiff  introduced  evidence 
that  certain  witnesses,  who  had  testified  for  defendant  to 
having  seen  plaintiff's  president  and  general  manager  set  the 
fire,  had  been  at  a  dance  and  were  so  drunk  that  they  were 
not  allowed  to  dance.  Thereafter  defendant  asked  a  witness 
if  he  had  seen  these  persons  at  the  dance,  and  stated  that 
the  i)urpose  of  the  question  was  to  rebut  the  evidence  of  the 
witnesses  who  had  testified  as  to  the  drunkenness  of  de- 
fendants' witnesses,  Vut  did  not  state  tbit  it  was  proposed 
to  show  by  the  witness  on  the  stand  that  he  had  seen  the 
other  witnesses  referred  to  and  that  they  were  not  drunk. 


VOL.    13,    JANUARY    TERM,    1905.  243 


Insurance  Ck).  v.  Mercantile  Co. 


Held,  that  the  statement  as  to  the  object  of  the  testimony 
was  not  sufficient  to  show  that  it  had  any  relevancy,  and 
hence  its  exclusion  was  not  error, 

7.  DEPOSITIONS— OBJECTION        TO        PROCEEDINGS- 

WAIVER. 
Where  a  party  flies  cross-interrogatories  and  participates 
•in  the  taking  of  a  deposition,  he  thereby  waives  objection  to 
the  commission  un^er  which  the  deposition  was  taken. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16,  Cent.  Dig. 
Depositions,  Sees.  331,  332.] 

8.  INSURANCE—ACTION  ON  POLICY— VALUE  OF  PROP- 

ERTY. 
In  an  action  on  a  fire  policy,  in  which  defendants'  claimed 
that  plaintiff's  president  and  general  manager  set  the  fire, 
and  introduced  evidence  as  to  plaintiff's  financial  condition, 
evidence  by  plaintiff  as  to  the  value  of  its  assets  at  the  time 
of  the  fire  was  admissible  to  rebut  the  presumption  of  fraud. 

9.  WITNESS— CROSS-EXAMINATION. 

Testimony  elicited  in  cross-examination  for  the  purpose 
merely  of  testing  the  witness*  sincerity  and  honesty  is  not 
objectionable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50,  Cent.  Dig. 
Witnesses,  Sees.  1104,  1105.] 

10.  TRIALr— BURDEN  OF  PROOF— RIGHT  TO  OPEN  AND 

CLOSE. 
Under  Comp.  Laws  1897,  Sec.  2990,  providing  that  the 
right  to  open  and  close  belongs  to  the  party  against  whom 
judgment  would  be  rendered  if  no  evidence  were  introduced, 
the  admission  of  facts  by  defendant  during  the  progress  of 
the  trial  does  not  shift  the  burden  of  proof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46,  Cent.  Dig. 
Trial,  Sees.  47,  50,  51.] 

11.  CORPORATIONS— EXISTENCE— ESTOPPEL. 

One  dealing  with  a  corporation  as  such  is  estopped  to  deny 
its  legal  existence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12,  Cent.  Dig. 
Corporations,  Sec.  84.] 
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12.  PARTIES— WANT   OF     INTEREST   IN     PLAINTIFP— 

OBJECTIONS. 
The  objection  that  plaintiff  Ib  not  the  real  party  In  in- 
terest must  be  raised  by  demurrer  or  answer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37,  Cent.  Dig. 
Parties,  Sec.  118.] 

13.  TRIAL— INCOMPLETE  INSTRUCTIONS. 

Under  Comp.  Laws  1897,  Sec.  2685,  subsec.  128,  the  court 
Is  under  no  obligation  to  instruct  the  jury,  unless  requested 
so  to  do;  and  hence  the  fact  that  an  instruction  is  insufficient 
IS  not  ayallable  error,  unless  a  sufficient  instruction  was  re- 
quested. 

[Ed.  Note. — For  cases  in  point,  see  yol.  46,  Cent  Dig. 
Trial,  Sees.  627,  629.] 

Error  to  district  court  of  San  Miguel  county,  change 
of  venue  from  Santa  Fe  county,  before  William  J.  Mills, 
Chief  Justice.    AflSrmed. 

W.  B.  Childers,  and  N.  B.  Laughlin,  for  plaintiffs 
in  error. 

The  declarations  and  conduct  of  third  persons  at  the 
very  time  of  the  accident  or  injury  which  they  witness  are 
admissible. 

Jones  on   Evidence,    Sees.    874-875-876; 
Galena  &  Co.  R.  R.  Co.  v.  Pay,  63  Am.  Dec. 
324,  16  111.  558;  State  v.  Walker,  78  ]^o.  380; 
Kleiber  v.  Peoples  Ry.  Co.,  107  Mo.  240. 
A  party  producing  a  witness  may  interrogate  snch 
witness  in  respect  to  previous  statements  inconsistent  with 
the  present  testimony,  for  the  purpose  of  probing  his  recol- 
lection. 

3  Jones  on  Evidence,  Sec.  858  and  note 

7 ;  1  Greenleaf  on  Evidence,  Sec.  444  and  note. 

Opinion  evidence  as  to  whether  or  not  the  insured 

used  reasonable  diligence  at  and  after  the  fire  to  protect 

and  save  the  property  may  be  used. 

2nd  Jones  on  Evidence,  Sec.  362;  Taylor 
V.  Town  of  Monroe,  43  Conn.  66;  Jessup  v. 
Osceola  County,  92  Iowa,  178 ;  60  N.  W.  486 ; 
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Baltimore  &  Co.  v.  Cassell,  66  Md.  419 ;  7  Atl. 
805;  Brink  v.  Ins.  Co.  49  Vt.  442;  Colo.  M. 
&  I.  Co.  V.  Hies;  31  Colo.  435,  42  Pac.  42. 
On  the  charge  of  burning  a  house  for  the  insurance 
money,  it  is  relevant  to  show  that  the  accused  had  pre- 
viously lived  in  several  houses  in  which  fires  occurred,  for 
which  he  received  insurance  money. 

1  Jones  on  Evidence,  Sec.  143-146;  3  E. 
V.  Gray,  4  Frost  &  F.  1102;  N.  Y.  M.  Life 
Ins.  Co.  V.  Armstrong,  117  U.  S.  598;  Butler 
V.  Watkins,  13  Wall.  456;  U.  S.  v.  Fleming, 
18  Fed.  911;  Continental  Ins.  Co.  v.  Ins, 
Co.  51  U.  S.  838 ;  West  Florida  v.  Studebaker, 
37  Fla.  36,  19  Southern  197 ;  Cook  v.  Perry, 
43  Mich.  627;  15  N.  W.  Hep.  1057;  Wilkin- 
son  V.  Dodd,  42  N.  J.  Eq.  249;  9  Atl.  234; 
Piedmont  Bank  v.  Hatcher,  94  Vt.  231;  20 
S.  B.  506 ;  Seedom  v.  Furniture  Co.  12  Utah, 
179 ;  42  Pac.  209. 
As  to  the  refusal  of  the  court  to  suppress  the  deposi- 
tion of  Mathew  Raynolds. 

Comp.   Laws  of   New  Mexico   for   1897, 

Sec.  3037. 
An  order  of  a  court  changing  the  venue  of  a  cause, 
removes  it  from  the  jurisdiction  of  that  court. 

Am.  &  Eng.  Ency.  (1  Ed.)  105;  4  Ency. 
PI.  &  Pr.  487 ;  6  Ency.  PI.  &  Pr.  489. 
In  the  argument,  the  party  having  the  burden  of  the 
issue,  shajl  have  the  benefit  of  closing. 

1  Thompson  on  Trials,  Sees.  221,  223,  and 

228. 

The  requirement  that  the  articles  of  incorporation 

be  filed  in  the  recorder's  oflSce  is  held  to  be  a  condition 

precedent,  and  the  question  cannot  be  collaterally  raised. 

1  Thomp.  on  Corporations,  Sees. 
226,  227  and  239;  Attorney  General  v.  Han- 
chett,  42  Mich.  436;  Heinz  v.  Adams,  etc., 
Mfg.  Co.  81  Ky.  300 ;  Abbott  v.  Omaha  Smelt. 
Co.  4  Neb.  416. 
As  to  de  facto  corporations. 

Jones  V.   Aspen  Hard  Co.  21   Colo.;  40 
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Pac.  457;  Dawson  v.  McCleary,  87  Tex.  24; 
29  S.  W.  1044. 
It  was  not  necessary  that  the  assignment  of  the  right 
of  the  assured  should  be  attested  by  a  stamp. 

dnssidy  V.    St.   Germaine,    46    Atl.    35; 

Wingert   v.   Zeigler,   46   Atl.   1074;    see    also 

Carpenter  v.   Snelling,  97  Mass.  452;  Green 

V.  Holoway,  101  Mass.  243;  Moore  v.  Quirk, 

105  Mass.'  49;  Campbell  v.  Wilcox,  10  Wall. 

161 ;  Bernard  v.  Maryland   Fire  Ins.   Co.  14 

Blach.  434;  3  Fed.  cases  No.  1321;  Spratley 

V.  Hartford  Ins.  Co.;  1  Dillon,  302;  22  Fed. 

cases  No.  13256:  13  Am.  &  Eng.  Encv.  (2nd 

Ed.)  201. 

It  is  the  dutv  of  the  court  to  determine  what  are  the 

issues,  and  to  state  them  to  the  jury,  and  it  is  error  to 

refer  them  to  the  pleadings  to  determine  the  issues  in 

whole  or  in  part. 

2  Thompson  on  Trials,  Sec.  2314;  Bryan 
V.  Chicago,  etc..  By  Co.,  63  Iowa  764;  Fitz- 
gerald V.  McCarthy,  55  Iowa  762;  Porter  v. 
Knight,  63  Iowa,  365 ;  Dassler  v.  Wisley,  32 
Mo.  498 ;  Bradshaw  v.  Mayfield,  24  Tex.  481. 
As  to  the  burden  of  proof,  see 

1  Jones  on  Evidence,  Sees.  177  &  195. 

A.  B.  Bexkitvn.  Catron  &  Gortnek,  and  Chas.  A. 
Spiess,  for  defendant  in  error,  EroEXE  A.  Fiske.  of  coun- 
sel. 

Testimony  of  witnesses  Brozier  and  Lacome  was 
properly  excluded  as  not  being  a  part  of  the  res-srestae. 

Insurance   Co.   v.   Mosley,   8  Wall.   409; 
Beaver  v.  Taylor,  1  Wall.  637;  6  Rose's  Notes 
352 ;  Mima  Queen  v.  Hepburn,  7  Cranch.  295 ; 
Hopt.  V.  Wah.  110  F.  S.  581 ;  3  Jones  on  Evi- 
dence,  Sec.   899. 
Where  the  same  facts  are  proved  by  the    objecting 
party,  the   improper   exclusion   of   equivalent  testimony, 
if  error,  is  harmless. 

Doll  V.  People,  145  111.  263,  at  bottom ; 
3  Cent.  Dig.  Sees.  4194-97. 


VOL.    13,   JANUARY   TERM,    lt05.  247 


Insurance  Ck).  v.  Mercantile  Co. 


It  is  not  error  to  exclude  the  contents  of  a  paper,  al- 
though material  where  no  attempt  has  been  made  to  pro- 
cure it,  and  inability  to  do  so  has  not  been  shown. 

Lombardo  v.     Ferguson,    15     Cal.     372; 
Farmers  and  Mechanics  Bank  v.  Chapman,  etc. 
Co.  23  Vt.  186;  Dunning  v.  Rankin,  19  Cal. 
643. 
Where  fraud  in  the  sale  or  purchase  of  property  is 
in  issue,  evidence  of  other  frauds  of  like  character  com- 
mitted by   the   same   parties   at  or  near  the  same  time 
is  admissible. 

Bank  v.  Hatcher,  94  Va.  231. 
Jurisdiction  is  not  vested  in  the  court  to  which  the 
venue  is  changed,  until  the  deposit  with  the  clerk  of  origi- 
nal papers  and  the  transcript. 

Ser\'atius  v.  Pickle,  30  Wis.  510;  Ball  v. 
State,  48  Ark.  1064;  People  v.  Zane,  105  Til. 
762;  Atlantic  Coal  Co.  v.  Maryland  Coal  Co., 
64  Md.  302;  App.  v.  State,  90'lnd.  73;  Swep- 
son  v.  Call,  13  Fla.  338 ;  Dial  v.  Olson,  36  Pac. 
175. 
Such  is  the  rule  in  Indiana. 

Johnson  v.  State,  11  Ind.  481 ;  Rogers  v. 

Stevens,  8  Ind.  464;  G^ftver  v.  Howe,  20  Ind. 

396;   Railway   Co.   v.   Wright,   68   Tnd.    586; 

Cooper  V.  The  Arctic  Ditches,  56  Ind.  233; 

Railway  Co.  v.  Grubb,  88  Ind.  85 ;  Snider  v. 

Bonneli,  64  Ind.  403 ;  Sincreniian  v.  State,  23 

Ind.  326 ;  Dooley  v.  Martin,  28  Ind.  189. 

If  the  opposite  party  submits  cross  interrogatories  as 

in  this  case,  ho  joins  in  the  deposition  and  makes  it  his, 

and  thereby  waives  defects. 

Ryan   v.    People,    10   Pac.   775;   Beahane 
V.  Purdy,  48  Wis.  99;  Bibb  v.  Allen,  149  F. 
S.  481;"Shutte  v.  Thompson,  15  Wall.  158. 
Tlie  objection  to  the  introduction  in  evidence  of  Mr. 
Raynolds'  deposition  went  to  the  manner  of  taking  it. 

Panska  v.   Dans,  31    Tex.     72 ;    Missouri 
Pac.  Rv.  Co.  V.  Smith,  84  Tex.  350. 
But  objection  to  the  form  of  the  commission  and  to 
the  manner  of  taking  the  fley)osition.  must  be  made  be- 
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fore  the  trial  is    begun  or  they    will    be    considered    as 
waived. 

Howard  v.  Stillwell,  etc.,  139  U.  S.  199; 

Doane  v.  Glenn,  21  Wall.  33;  Ash  v.  Marlow, 

*^0   0.   St.    119;   3   Jones  on   Evidence,   899; 

Koiiiero  v.  Desmarais,  5  N.  M.  142. 

The  erroneous   reception  of  cumulative  evidence  is 

harmless   where   the   facts   proven   are   otherwise   legally 

shown. 

Cooper  V.  Coates,  21  Wall.  Ill;  Chase  v. 
Caryl.  (N.  J.  L.) ;  31  Atl.  1024;  McLendon  v. 
Frost,  57  Ga.  444;  3  Cent.  Dig.  4161;  India- 
napolis Rv.   Co.  V.  Anthony,  43  Ind.  195;  3 
Jones  on  Evidence,  899 ;  Jones  v.  Love,  9  Cal. 
68 ;  Treadaway  v.  Richards,  02  Ga.  264 ;  Per- 
kins V.  Johnson,  19  Pa.  St.  510. 
Objections  to  the  deposition  on  the  ground  of  incom- 
petency of  the  commissioner  to  act  as  such,  should  be  tak- 
en and  reserved  at  the  time  of  filing  cross  interrogations. 
It  is  too  late  at  the  trial. 

Rich  V.  Lambert,  53  F.  S.  347 ;  Shutte  v. 
Thompson,  15  Wall.  158;  Cblgin  v.  Redman, 
30  Ala.  650;  Edmunds  v.  Griffin,  41  X.  H. 
529;  Davidson  v.  West  Oxford,  etc.,  118  X. 
C.  368;  Scott  v.  Barber,  13  Ala.  182;  Potter 
V.  Barclay,  15  Ala.  439 ;  Jordan  v.  Jordan,  17 
Ala.  446*;  Sewell  v.  Gardner,  48  Md.  178; 
Whicher  v.  Whicher,  11  N.  H.  348;  Newton 
V.  Porter,  69  N.  Y.  133;  Bracken  v.  Neill, 
15  Tex.  109;  Crother  v.  Rolandson,  27  Cal. 
376;  3  Jones  on  Evidence,  690. 
And  so  with  reference  to  competency  of  witnesses. 

Hudson  V.  Crow,  26  Ala.  515;  Hair  v. 
Little,  28  Ala.  236;  Hasey  v.  Pigeon  Beet 
Sugar  Co.  1  Doug.  193 ;  Mohawk  Bank  v.  At^ 
water,  3  Paige  54;  Town  v.  Xeedham,  3 
Paige,  545,  24  Am.  Dec.  246. 
"In  the  argument  the  party  having  the  burden  of 
the  issue,  shall  have  the  opening  and  closing." 

Comp.  Laws  N.  M.  1897,  Sec.  2990;  Lan- 
caster V.  Collins,  115  IT.  S.  222. 
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It  was  not  erroneous  to  admit  in  evidence  the  articles 
of  incorporation  of  the  Santa  Fe  Mercantile  Company, 
because  the  defendant  below  in  its  answer  admits  the  cor- 
porate capacity  of  the  plaintiflE  as  alleged. 

Andes  v.  Ely,  158  TJ.  S.  322 ;  Commission- 
ers V.  Bolles,  94  U.  S.  10^;  2nd  Thompson 
on  corporations,  Sec.  1863  &  Ca.  Ci. ;  4  id. 
Sec.  5275  &  Ca.  Ci.;  6  id.  7647  &  Ca.  Ci.;  5 
Ency.  PL  &  Pr.  pp.  87  and  88  &  Ca.  Ci.;  1 
Rapalje  &  L.  Law  Diet.  p.  650;  Bashford- 
Burmister  Co.  v.  Agua  Pria  Co.  (Ariz.)  36 
Pac.  983 ;  Carver  Merc.  Co.  v.  Hulme,  7 
Mont.  666 ;  Wells  v.  X.  Pac.  Ey.  Co.  23  Fed. 
Fed.  469. 
The  objection  that  the  plaintiflE  is  not  the  real  party 
in  interest  must  be  raised  by  demurrer  or  answer. 

Mercantile  Bank  v.  Gilpin,  106  Mo.  21; 
Loan  &  Trust  Co.  v.  Brown,  59  Mo.  App.  466 ; 
Wolf  V.  Beming,  74  Mo.  99 ;  Spooner  v.  Dela- 
ware, etc.,  Ry.  Co.,  116  N.  Y.  30;  State  v. 
Sappington,  68  Mo.  457;  Wallman  v.  Norton, 
49  Pac.  283 ;  1  McQuillin^s  PI.  &  Pr.  Sec.  360 ; 
Estes  Pleading,  Sec.  423. 
Assignees  of  claims  for  collection  may  sue  in  their 
own  names. 

Curtis  V.  Sprague,  51  Cal.  239;  Hays  v. 
Hathom,  74  N".  Y.  486. 
A  statute  borrowed  from  another  state  takes  with  it 
the  decisions  of  the  highest  courts  of  the  state  from  which 
it  was  borrowed. 

Armijo  v.   Armijo,  4  N.   M.   65;  Willis 
V.  Trust  Co.  169  U.  S.  296 ;  Cathcart  v.  Rob- 
inson, 5  Pet.  264;  McDonald  v.  Hovey,  110  IT. 
S.  619;  Metropolitan  I.  Co.  v.  Moore,  121  TT. 
S.  558 ;  Brown  v.  Walker,  161  TJ.  S.  691. 
The  court  is  not  bound,  in  civil  actions,  to  instruct 
upon  propositions  of  law  unless  requested  at  the  time  by 
the  parties  or  their  counsel. 

Tetherow  v.  St.  Joseph,  etc.,  Ry.  Co.  98 
Mo.  85;  Hunter  v.  McEihaney,  48  Mo.  App. 
2.34;  Coleman  v.   Drane,  22   S.  W.  801;  Si- 
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mends  v.  Oliver,  23  Mo.  33;  De  Lanreal  v. 

Kemper,  9  Mo.  App.  77. 

If  counsel  have  not  tendered,  in  the  trial  court,  suoh 

instructions  as  tliev  deem  pertinc^nt,  it  is  not  reversible 

error  if  such  instructions  are  not  given  by  the  court  on  its 

motion. 

Territory  v.  Gonzales,  (58  Pac.  913  and  Ca. 
Ci.;  U.  8.  V.  De  Amador,  6  N.  M.  178:  Terri- 
tory V.  O'Donnell,  4  N.  M.  196. 
The  New  York  courts  under  a  similar  statute  hold 
to  the  same  rule. 

ITaupt  V.  Pohhnan,  !(>  Abb.  'M)\:  Parsons 
V.  Brown,  15  Barb.  590 ;  Grazier  v.  Stillwa.sren, 
25  N.  Y.  316;  Atlantic  Dock  Co.  v.  City,  3 
Keys,  444;  Abbott's  Dec.  24;  S.  (\  3  Trans. 
App.  305;  Fisher  v.  Monroe,  12  X.  Y.  Sup. 
276. 
Other  states  do  likewise. 

Kennedy  v.  "Roberts,  75  N.  W.  363 :  Mis- 
souri  etc.  Ry.  Co.  v.  Withers])oon,  45  S.  W. 
424  (Tex.) ;  Walker  v.  Pittman,  46  S.  W.  117 ; 
Denver  Tramwav  Co.  v.  Crumbau^rh,  48  Pac. 
503 ;  Lons:  v.  SoutheiTi  Ky.  Co.  27  S.  E.  531 ; 
Lindheim  V.  Days,  31  X.Y.  Sup.  870;  Texas 
etc.,  T?v.  Co.  V.  Robinson.  4  Te\.,  Civ.  App. 
121 ;  Tiucck  v.  Heisler,  58  X.  W.  1101.  (WiO  : 
State  Rank  v.  Bennett,  :U\  X.  E.  551 ;  Wein- 
burof  y.  Somps,  33  Pac.  341  ;  Mills  v.  Haas, 
27  S.  W.  263;  Wilkinson 'v.  Johnson.  83  Tox. 
395;  Ronsbeim  v.  Brimberrv,  80  Ga.  97;  Du- 
rant  v.  Durant,  14  S.  E.  920;  Ry.  Co.  v. 
Wynn,  88  Tenn.  320;  Mackey  v.  Brisrirs,  26 
Pac.  131. 
Even  if  the  court  i^iored  an  issue  of  fact  in  bis 
charge,  the  error  is  harmless,  when  it  appears  that  sub- 
stantial justice  has  been  done. 

Rodev  V.  Travelers  Ins.  Co.  3  "N".  M.  543 ; 
Early  v.  Valley  Mut.  Life  Assn.,  21  S.  E.  235; 
Liberty  Ins.  Co.  v.  Ehrlich,  42  Xeb.  553;  Ry. 
Co.  V.'  Corley,  29  S.  W.  231  ;  Ry.  Co.  v.  Nei'll, 
30  S.  W.  369 ;  Williams  v.  Jobn  Davis  Co.  54 


VOL.    13,   JANUARY    TERM,    1905.  251 


Insurance  Co.  v.  Mercantile  Co. 


111.  App.  198;  Crawford  v.  Armstrong,  58  Mo. 
App.  214;  St.  Louis,  etc.,  R.  Co.  v.  Holman, 
53  111.  App,  617,  155  111.  21;  Stratton  v.  Dole, 
63  X.  W.  875;  Robinson  v.  Hyer,  17  So.  745; 
Turner  v.  Ft.  Worth,  etc.,  Ey.  Co.  30  S.  W. 
253 ;  Lon^:  Bros.  v.  liolon  Coal  Co.  56  Mo.  App. 
605. 

OPINION  OF  THE  COURT. 

PARKER.  J. — Defendant  in  error,  plaintiff  below, 
suffered  a  loss  by  fire  in  the  city  of  Santa  Fe.  It  was 
insured  by.  the  several  plaintiffs  in  error  and  in  due  time 
the  extent  of  the  loss  was  adjusted  by  representatives  of 
the  several  insurance  companies.  Plaintiffs  in  error  fail- 
ing  to  pay  the  loss,  defendant  in  error  brought  suit  in 
the  county  of  Santa  Fe  against  the  several  plaintiffs  in 
error  to  recover  the  sann*.  Thereafter  the  causes  were 
consolidated  and  the  venue  changed  to  San  Miguel  county. 
Trial  was  had  resulting  in  a  verdict  and  judgment  for  de- 
fendant in  error-  Thereupon  plaintiffs  in  error  bring  the 
cause  here. 

Defendants  below  complain  of  the  exclusion  by  the 
court  of  the  question :  "State  whether  or  not  it  was  com- 
mon talk  in  Santa  Fe,  after  the  fire,  about  what  you 
1  and  these  other  boys  had  seen  that  night."  The  wit- 
ness had  been  asked  on  cross-examination  as  to  his 
connection  with  a  detective  or  representative  of  the  in- 
surance companies  who  was  investigatnig  the  origin  of 
the  fire  with  a  view  to  establishing  its  incendian^  char- 
acter, and  whether  or  not  he  had  sought  out  this  repre- 
sentative and  offered  his  testimonv  and  assistance  to  ob- 
tain  other  evidence  in  defendant's  favor,  in  view  of  a 
certain  reward  offered  bv  or  in  the  interest  of  defendants, 
all  as  reflecting  on  the  witness'  credibility.  He  denied 
all  knowledge  of  the  reward  and  denied  that  he  had 
sought  the  detective,  and  admitted  he  had  communicated 
his  knowledge  of  the  facts.  Then  the  above  question  was 
asked  in  rebuttal  and  excluded.  The  ultimate  question  was 
a.*'  to  the  bias  or  interest  and  consequent  credibility  of  the 
witness ;  the  evidentiary  fact  in  support  thereof  was  that 
the  witness  had  sought  the  detective,  or  had  been  sought 
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by  him.  The  witness  denied  that  he  had  so  sought  the 
detective  and  in  support  of  his  denial  the  foregoing  ques- 
tion was  asked. 

The  most  that  can  be  said  for  this  proposed  proof 
is  that  it  tended  to  establish  a  source  of  information  upon 
which  the  detective  may  or  may  not  have  acted.  Whether 
the  detective  knew  of  the  rumor  and  did  or  did  not  act 
upon  it,  is  left  as  a  matter  of  mere  conjecture.  The  proof, 
therefore,  is  not  logically  or  legally  relevant  to  the  fact 
sought  to  be  established,  and  was  properly  excluded.  It 
is  also  hearsay  and  does  not  fall  within  the  exception 
p^ttnitting  hearsay  in  matters  of  a  public  and  general  in- 
terest. 

A  witness  for  defendants  below  testified  that  another 
witness,  both  bystanders,  had  cried  out  at  the  beginning 

of  the  fire:     'Tjook  the is  trying  to  get 

2  out  of  the  store.*^    He  referred  to  a  supposed  person 
within  the  building,  believed  to  be  setting  the  same 

on  fire.  The  fact  of  the  outcry  being  made  by  this  by- 
stander went  imchallenged  by  the  plaintiflfs  below  through- 
out the  trial.  This  renders  it  unnecessary  to  discuss  the 
admissibility  of  exclamations  of  bystanders  and  the  proper 
limitation  upon  the  same,  and  renders  harmless,  even  if 
erroneous,  the  ruling  of  the  court  in  excluding  other  proof 
of  such  exclamations. 

The  president  of  the  plaintiff  corporation  testified, 
as  other  witnesses  had,  that  the  fire  started  in  a  rear  room 

of  the  store  called  the  Millinery  Room;  that  in  his 

3  judgment  it  was  not  necessary  or  proper  to  remove 
the  goods  from  the  front  part  of  the  store   at  that 

time,  believing  the  fire  could  be  kept  within  the  millinery 
room,  and  that  ho,  consequently,  made  no  attempt  to  re- 
move the  goods;  that  afterwards  .when*  the  so-called 
second  fire  broke  out  in  the  front  part  of  the  store  it  was 
so  fierce  as  to  prevent  the  removal  and  none  was  attempt-" 
ed.  This  was  an  admission  that  at  the  time  when  the 
goods  could  have  been  removed  the  plaintifiE  made  no  at- 
tempt to  do  so  for  reasons  satisfactory  to  it.  This  admis- 
sion renders  harmless  the  exclusion  of  the  proof  oflfered 
as  to  the  feasibilty  of  the  removal  of  the  goods  in  the 
front  part  of  the  store  before  the  fire  reached  them. 
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Defendants  below  offered  in  proof  the  contents  of  a 

printed  and  posted  offer  of  reward  for  the  apprehension 

and  conviction  of  the  person  who  set  fire  to  the  store, 

4  which  offer  was  excluded  as  not  the  best  evidence. 
The  notice  was  defendants  notice  and  no  fact  waa 

offered  to  show  why  an  original  of  the  same  could  not 
be  produced.  This  rendered  secondary  evidence  of  its 
contents  incompetent  and  the  proof  was  properly  excluded. 

Defendants  below  offered  to  prove  on  cross-examina- 
tion of  one  Gusdorf,  the  president  and  manager  of  the 

plaintiff  corporation,  that  in  1897  he  stated  to  one 

5  Dolan,  his  then  partner,  that  they  could  never  get  ott 
of  their  then  financial  difficulties  and  they  had  better 

put  several  thousand  dollars. more  insurance  on  their  stock 
of  goods;  that  thereafter  Dolan  sold  out  his  interest  in 
the  business  to  Gusdorf  and  thereafter  in  December,  1898, 
the  goods  were  destroyed  by  fire;  and  by  the  witness  Akers^ 
that  at  the  time  of  said  fire  Gusdorf  was  engaged  in  a 
game  of  cards,  as  he  also  was  on  the  occasion  of  the  fire  in 
question  in  this  case.  The  proof  was  excluded  as  too  re- 
mote and  irrelevant.  This  raises  the  question  as  to  how 
far  the  proof  of  other  fraudulent  or  criminal  acts  of  » 
person  may  be  shown,  within  the  limits  of  relevancy,  as 
tending  to  establish  the  principal  fact  charged  against 
him.' 

It  is  of  course  generally  inadmissible  to  prove  the 
commission  of  a  similar  but  distinct  crime,  for  the  purpose 
of  raising  the  inference  that  the  accused  committed  the 
act  charged.  But  where  such  evidence  tends  to  establish 
motive,  intent,  the  absence  of  mistake  or  accident,  a  com- 
mon scheme  or  plan  embracing  the  commission  of  two  or 
more  crimes  so  related  to  each  other  that  the  proof  of  one 
tends. to  establish  the  other  or  tends  to  identify  the  persons? 
charged,  it  becomes  admissible  for  such  purpose.  If  the 
proof  offered  in  this  case  be  admissible  it  must  be  because 
it  tends  to  establish  a  common  plan  or  scheme 
to  commit  frauds  upon  the  insurance  companies. 
It  is  to  be  noticed  that  the  alleged  conversation 
with  Dolan  occurred  two  and  one-half  years, 
after  the  former  fire  one  and  one-half  vears,  before 
the  fire  in  question ;  that  no  proof  was  tendered  that  the 
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former  fire  was  in  fact  incendiary  in  character,  or  that 
the  proposed  increased  insurance  was  in  excess  of  the  in- 
surable value  of  the  goods.     How  then  can   it  be  said 
that  tliose  extraneous   facts   tend   to  establish   a  general 
plan  or  scheme  to  defraud  the  insurance  companies?  The 
transactions  were  entirely  separate  in  time,  place  and  cir- 
cumstances.   The  proof  of  the  incendiary  character  of  the 
former  fire,  entirely  lacking  here,  would  in  no  way  tend 
t    show  the  fire  in  question  here  was  a  part  of  the  plain- 
tiff's scheme  or  plan  at  that  time.    It  might  show  a  vicious 
disposition  on  the  part  of  Gusdorf,  but  this  is  not  admis- 
sible in  proof  of  guilt.     "There  must  appear  between  the 
extraneous  crimes  olfered  in  evidence  and  the  crimes  of 
which  defendant  is  accused  some  real  connection  bevond 
tlie  allegation  that  they  have  both  sprung  from  the  same 
vicious  disposition.'^    State  v.  Raymond,  53  X.  J.  L.  260; 
see  also  Mutual  Life  Ins.  Co.  v.  Armstrong,  117  TJ.  S. 
591 :  Bank  v.  Hatcher,  94  Va.  231 ;  People  v.  Molineux 
160  X.  Y.  264;  62  L.  R.  A.  193,  and  note:  State  v.  Gra- 
ham  121   X.   C.   623;  Com.  v.  Bradford,  126  Mass.  42. 
We  have  not  sought  to  draw  any  distinction  ])etween  crimi- 
inal  and  civil  cases  in  the  discussion  of  this  point,  for,  if 
the  evidence  is  relevant,  it  must  be  equally  admissible  in 
either.     The  action  of  the  court  below  was  correct.   • 

Plaintiff  below  in  reply  to  defendant's  case  in  chief 
])roved  that  three  of  the  witnesses  for  the  defendant  to 

seeing  the  setting  of  the  fire  by  Gusdorf,  were  at  a 
6  ^  dance  about  ten  o'clock  p.  m.,  and  remained  twenty 

to  thirtv  minutes,  and  were  somewhat  drimk,    and 

ft* 

for  that  reason  plaintiffs'  witness  would  not  permit  them 
to  dance.  In  rebuttal  defendants  offered  to  prove  that 
these  three  witnesses  were  at  a  dance  and  were  not  drunk. 
The  fire  started  at  11 :30  p.  m.,  about  one  hour  after  the 
three  witnesses  left  the  dance.  The  proof  of  drunkenness 
was  offered  for  the  evident  purpose  of  impairin<r  the  cred- 
ibilitv  of  the  three  witnesses,  who  were  the  most  imjiortant 
witnesses  for  the  defendants  as  to  the  character  of  the 
fire.  The  question  excluded  was  as  follows :  "Did  you  se'' 
Benij^o  ^funiz,  Ascenoion  Eacl  and  Pedro  Ort^z  at  that 
dnnee?'*  After  ohjiH'tioTi  sustained,  counsel  stated*. 
*'(N)unsel  for  defendants  states  the  ])urpose  of  the  question 
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directed  to  this  witness  is  to  rebut  the  evidence  of  the 
witness  Pacheco  and  other  witnesses  who  have  attempted 
to  testify  that  these  men  were  drunk  that  night,  and  espe- 
cially the  witness  Henry  Pacheco  who  stated  that  they  were 
at  the  dance  and  too  drunk  to  dance."  It  is  to  be  seen 
that  the  ([uostion  asked  was  probably  a  mev^  proliniinary 
one  and  in  itself  can  not  be  sairl  to  call  for  evidence  which 
would  throw  any  lig^ht  on  fhe  question  of  the  drunken- 
ness of  the  witnesses.  Counsel  in  his  statement  of  tWo  ob- 
ject of  the  examination  did  not  state  that  he  proposed  to 
show  by  the  witness  that  the  three  persons  wore  at  the 
dance  and  were  no*-  drunk.  Nor  di  I  be  follow  up  the 
ruling  by  another  question  showing  that  intention.  He 
merely  stated  that  the  specific  question  asked  was  relied 
on  to  rebut  the  evidence  of  drunkenness,  which  it  clearlv 
did  not  do.  He  thus  failed  to  put  the  court  in  tlie  wrong 
so  that  the  ruling  can  be  reviewed  here.  It  is  necessary 
to  prevent  any  question  on  appeal,  to  state  specifically 
the  facts  which  counsel  expects  to  show  in  answer  to  the 
question  proyjounded.  2  Elliott  on  Evidence  Sec.  8SG.  The 
error,  therefore,  if  it  was  error,  is  not  reviowable. 

What  may  be  called  an  alibi,  so  far  as  being  personally 
present  and  instrumental  in  setting  the  firo  in  question, 

was  established  for  Gusdorf  by  several  witne^sses  who 
7      were  engagefl  in  a  card  game  prior  to  and  at  the  time 

of  the  alarm.  In  addition  thereto  *tb(^  de])Osition  of 
one  Kaynolds  was  read  to  the  same  effect  over  the  objec- 
tion of  defendants.  The  ol)ject'on  was  based  on  the  fact 
that  between  the  time  of  the  order  of  the  district  court  of 
Santa  Fe  county  changing  the  venue  of  the  causes,  and  the 
time  of  the  filing  of  the  transcript  and  papers  in  the  dis- 
trict court  of  San  Miguel  coimty,  the  commission  to  take 
the  deposition  was  sued  out  in  the  former  court.  Xo  ob- 
jection was  made  at  the  time  and  the  defendant«i  filed 
cross-interrogatories  which  went  out  with  the  commission. 
The  commission  was  duly  returned  and  filed  more  than  one 
day  before  the  trial  begun.  Section  3047  C.  L.  1897. 
seems  to  be  a  sufficient  answer  to  the  obiection.  Tlie  tak- 
ing of  the  deposition  includes  all  of  the  steps  ue-e^sary  to 
obtain  the  testimo^iv  of  t)ie  witness  and  includes  the  issu- 
ance of  the  commission.     Besides,  the  joinder  in  the  pro- 
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ceeding  and  the  submission  of  cross-interrogatories 
amounts  to  a  waiver  of  the  objection.  13  Cyc.  1025. 

Defendants  below  complain  of  the  admission  of  evi- 
dence concerning  the  value  of  the  assets  of  plaintiff  at 

the  time  of  the  fire,  the  loss  having  been    adjusted 

8  prior  to  the  suit.    But  this  was  only  in  reply  to  proof 
offered  by  defendants  as  to  the  financial  condition  of 

the  concern.  This  was  evidently  offered  by  defendants 
as  reflecting  upon  the  probable  character  of  the  fire  and 
it  was  proper  for  plaintiff  to  show  its  solvent  condition, 
not  as  affecting  the  amount  of  recovery,  but  as  rebutting 
the  inference  of  the  fraudulent  character  of  the  loss. 

There  is  no  merit  in  the  13th.  assignment  of  error, 
an  the  objectionable  testimony  was  elicited  in  cross-exami- 
nation for  the  purpose  merely  of  testing  the  witness- 

9  es  sincerity  and  honesty.  He  had  testified  to  the  harm- 
lessness  of  certain  substances  used  in  a  chemical  en- 
gine^ and  was  then  asked  if  he  had  heard  Doctor  Sloan 
state  there  at  the  fire,  or  some  one  in  his  presence,  that 
the  same  was  dangerous  to  the  persons  in  the  building, 
and  if  so  why  he  did  not  correct  such  statement  or  opin- 
ion at  the  time. 

The  14th,  15th  and  16th,  assignments,  raise  ques- 
tions as  to  some  ruling,  perhaps  involving  technical  error, 
still  the  testimony  elicited  was  of  a  trivial  character,  and 
could  not  have  changed  the  result.  They  do  not  seem  to 
be  relied  upon  in  the  brief. 

The  17th  and  18th  assignments  relate  to  the  denial 
by  the  court  of  the  right  to  defendants  to  open  and  close 

the  case  to  the  jury,  as  is  granted  by  Section  2990, 

10  C.  L.  1897.     The  test  is  that  the  right  belongs  to 
the  party  against  whom  judgment  would  be  rendered 

i:^  no  evidence  were  introduced  on  either  side.  15  Ency. 
P.  &  Pr.  184.  L.  0.  X;  Bank  v.  Judson,  122  N".  Y.  278; 
1  Thomp.  on  Trials,  Sec.  229.  Applying  this  test  it  is 
clear  from  the  record  that  plaintiff  below  had  the  right 
to  open  and  close.  The  admission  of  facts  during  the 
progress  of  the  trial  by  defendants  was  merely  evidence 
and  did  not  shift  the  right  to  open  and  close  to  them. 
Objection  was  made  to  the  introduction  of  the  articles 
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of  incorporatioii  of  plaintifE  below,  first,  because  the  same 
was  not  a  corporation  authorized  by  Section  1889, 

11  R.  S.  TJ.  S.,  authorizing  corporations  for  'fining, 
manufacture  or  other  industrial  pursuits,'^  and,  sec- 
ond, because  the  articles  of  incorporation  were  not  filed 
with  the  Recorder  of  Santa  Fe  county.  As  to  the  first 
ground,  counsel  concedes  that  a  mercantile  business  has 
been  held  to  be  an  "industrial  pursuit  and  does  not  in- 
sist on  the  objection.  A  sufficient  aniswer  to  the  second 
objection  is  found  in  the  fact  that  the  defendants  dealt 
with  plaintiff  as  such  corporation  and  are  estopped  to  deny 
its  legal  existence.    Andes  v.  Ely,  168,  XJ.  S.  312,  322. 

Objection  was  made  to  the  introduction  of  the  policies 

of  insurance  on  the  ground  that  it  appeared  that  they  had 

been  assigned  to  various  creditors  of  the  plaintiff  be- 

12  low,  before  action  was  brought  and,  consequently, 
plaintiff  was  not  the  real  party  in  interest.  This  ob- 
jection was  not  available,  it  not  having  been  raised  by  de- 
murrer or  answer.  15  Ency.  P.  and  Pr.  713;  Bank  v. 
Gilpin,  105  Mo.  21 ;  Loan  and  Trust  Co.  v.  Brown,  29  Mo. 
Ap.  466;  Spooner  v.  R.  R.  Co.  115  N.  Y.  30;  Wakeman 
V.  Norton  (Col.)  49  Pac.  283;  Pomeroy  Rem.  &  Rem. 
Rights,  Sec.  711. 

For  the  same  reason  the  request  to  instruct  the  jury 
to  find  for  the  defendants  below  on  the  ground  that  plain- 
tiff was  not  the  real  party  in  interest  was  properly  denied. 

Objection  is  made  to  the  7th  instruction  given  by  the 
court  on  the  theory  that  it  directed  the  jury  that  the  bur- 
den of  proof  shifted  to  defendants  below  on  the  whole 

13  case.    An  examination  of  the  instructions  shows,  how- 
ever, that  the  court  informed  the  jury  that  the  bur- 
den was  on  the  defendants  onlv  as  to  their  affirmative  de- 
fense  of  the  fraudulent  burning  by  the  plaintiff. 

Objection  is  also  made  to  the  third  and  eighth  in- 
struction for  the  reason  that  they  fail  to  define  the  issues 
in  the  case,  and,  in  the  third  instruction  the  plead- 

14  ings  are  submitted  to  the  jury  with  direction  to  as- 
certain from  them  what  allegations  are  admitted  and 

what  denied. 

Where  any  obligation  rests  upon  the  court  to  instruct 
the  jury  as  to  the  law  of  the  case  it  is  probably  true  that 
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the  jury  may  not  be  referred  to  the  pleadings  to  ascertain 
the  issues.  It  is  the  duty  of  the  court  to  state  them.  But 
Tinder  our  Code  of  Civil  Procedure  no  obligation  rests 
upon  the  court  to  instruct  the  jury  unless  requested.  Sub- 
Sec.128  of  Sec.  2685,  C.  L.  1897.  This  section  is  copied 
from  the  Missouri  Code,  Sec.  2188,  R.  S.  Mo.  1889,  where 
it  has  been  likewise  held  that  no  obligation  rests  upon 
the  court  in  a  civil  case  to  instruct  the  jury  unless  re- 
quested. Farmer  v.  Farmer,  129  Mo.  530.  No  complaint 
is  made  that  the  instructions  are  erroneous  but  rather  that 
they  are  incomplete.  It  was  non-direction  and  not  mis- 
direction. See  also  on  this  subject  1  Blashfield  Ins.  to 
Juries,  Sec.  127 ;  2  Thomp.  on  Trials,  Sec.  2341.  In  the 
latter  it  is  said :  ^Ti  is,  then,  a  general  rule  of  procedure, 
subject,  in  this  country,  to  a  few  statutory  innovations, 
that,  mere  non-direction,  partial  or  total,  is  not  ground 
of  new  trial  unless  specific  instructions,  good  in  point  of 
law  and  appropriate  to  the  evidence,  were  requested  andL 
refused."  See  also  Stuckey  v.  Fritsche,  77  Wis.  329,  Wo- 
mack  V.  Circle,  29  Gratt.  (Va.)  208. 

It  may  be  well  to  notice  that  this  is  a  departure  froin 
the  requirements  of  the  former  statute,  section  2992,  C.  / 

L.  1897,  and  the  decisions  of  this  court  thereunder  the 
same  being  no  longer  operative  in  this  regard  since  the 
adoption  of  the  Code. 

Defendants  below,  therefore,  should  have  requested 
such  further  instructions  as  would  present  the  case  moTe 
fully,  and  to  their  satisfaction. 

This  disposes  of  all  of  the  assign^nents  of  error  and 
as  we  find  no  reversible  error  in  the  record  the  judgraexit 
of  the  court  below  will  be  affirmed,  and  it  is  .so  ordered - 

Ira  A.  Abbott,  A.  J.,  Edward  A.  Mann,  A.  J.,  concTiy- 

Mills,  C.  J.,  having  tried  the  case  below  and  McFi^" 
and  Pope,  A.  J.,  did  not  participate  in  this  decision;  Pop^^ 
A.  tT..  having  been  of  counsel. 
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(No.  1021,  September  1,  1905.) 

JOSEPH  M.  CUNNINGHAM,  Trustee,  et  als.,  Plain- 
tiffs  in  Error,  v.  CHAELES  SPRINGER,  et  al..  De- 
fendants in  Error. 

SYLLABUS. 

1      APPEAL— VERDICT— CONCLUSIVENESS— NATURE  OF 
QUESTIONS  INVOLVED. 

Where  the  questions  at  issue  were  whether  a  patrol  con- 
tract provided  that  plaintiff  should  receive  a  reasonable  com- 
pensation or  a  definite  amount  for  certain  legal  services, 
and,  if  the  latter,  whether  the  contract  was  afterward  modi- 
fled,  and,  if  not,  whether  plaintiff  had  been  paid  in  full,  the 
verdict  of  the  jury  for  defendants  was  a  determination  of 
these  issues,  which  was  conclusive  on  appeal. 

2.  SAME>— RECORD—  INSTRUCTIONS—  MODIFICATION 
—FAILURE  TO  SEND  TO  JURY  ROOM. 
After  giving  the  charge,  the  court  modified  one  of  the 
paragraphs  by  striking  out  certain  words  and  inserting  others 
in  a  carbon  copy  of  the  instructions.  The  paragraph  as 
modified  was  read  to  the  jury.  As  to  subsequent  proceed- 
ings, the  record  recited  that  the  amendment  to  the  lnstruc> 
tion  was  also  taken  down  by  the  stenographer,  transcribed 
from  his  notes  of  the  proceedings,  "and  attached  to  the  orig- 
inal charge  on  file  after  the  verdict  had  been  returned." 
Held,  that  it  did  not  appear  from  the  record  that  the  modified 
ihstruction  was  not  taken  to  the  jury  room. 

3;    NEW  TRIAL— FAILURE  TO  OBJECT. 

Under  Code,  Sec.  128  (Comp.  Laws,  1897,  Sec.  2685), 
providing  that  all  instructions  shall  be  carried  by  the  jury 
to  their  room,  failure  to  send  the  instructions  to  the  jury 
room  is  not  cause  for  a  new  trial,  where  there  is  no  objec- 
tion to  such  failihre. 

4      CONTRACTS— ACTION— BURDEN   OF  PROOF. 

Where,  in  an  action  in  contract,  defendants  pleaded  a 
general  denial  and  payment,  the  burden  of  proof  was  on 
plaintiffs  to  prove  the  contract  alleged. 
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5.  SAME— PLEADING— GENERAL  DENIAL—PAYMENT. 
In  an  action  in  contract,  payment  may  be  proven  under 

the  general  issue. 

6.  TRIAL— DUPUCATE— INSTRUCTIONS. 

Refusal  of  a  requested  instruction  is  not  error,  where  its 
substance  has  already  been  given. 

7      SAME)— CREDIBILITY  OP  WITNESSES. 

Where  the  testimony  of  several  witnesses  is  before  the 
Jury,  it  is  not  error  to  refuse  to  limit  an  instruction  on  the 
weight  and  credibility  of  witnesses  to  two  particular  witness- 
es who  have  contradicted  each  other. 

8.  APPEAL— HARMLESS  ERROR. 

Where,  in  an  action  for  the  value  of  an  attorney's  ser- 
vices, the  Jury  found  that  there  was  a  special  contract  as  to 
plaintiff's  compensation  and  that  he  had  been  paid  In  full, 
the  exclusion  of  evidence  as  to  the  value  of  the  services  and 
the  value  of  the  property  involved  in  the  litigation  in  which 
they  were  rendered  was  harmless. 

9.  SAME— FORM     OP     QUESTION— INSUFFICIENCY     OP 

RECORD. 
An  objection  that  hypothetical  questions  in  improper  form 
were  allowed  cannot  be  sustained,  where  the  questions  are 
not  contained  in  the  record. 

Error  to  the  district  court  of  San  Miguel  county,  be- 
fore William  J.  Mills,  Chief  Justice.     Affirmed. 

Neill  B.  Field,  and  E.  A.  Fiskb,  for  plaintiffs  in 
error. 

Even  in  cases  where  experts  are  called  upon  to  give 
an  opinion  based  upon  their  own  personal  observation  or 
examination,  the  facts  upon  which  the  opinion  is  founded 
must  all  be  stated ;  otherwise  the  witness  might  be  giving 
an  opinion  which  would  have  great  weight  with  the  jury 
upon  a  state  of  facts  very  different  from  those  found  by 
them  in  the  case  on  trial. 

Tlitchcock   V.    Bur.irett,    38     Mich.,    507; 

Kempsoy   v.   McOinniss,   21     Mich.     137-139; 

IVoplo  V.  Au-rsbury,  97  X.  Y.  502. 
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It  is  important  in  any  case  tliat  the  jury  should  dis- 
tinctly understand  what  are  the  exact  facts  upon  which 
the  expert  has  based  his  opinion. 

Eog.  Exp.  Test.  pp.  70  &  82;  Bums  v. 

Barrenfield,  84  Ind.  48;  Raub  v.  Carpenter, 

187  TJ.  S.  161;  Thompson  v.  Knickerbocker 

Ice  Co.  6  N.  Y.  Supp.  9;  Williams  v.  Brown, 

28  Ohio  St.  647;  Covey  v.  Campbell,  52  Ind. 

158 ;  Randall  v.  Packard,  142  N.  Y.  47 ;  Fuller 

V.  Tolman,  36  N".  Y.  Supp.  639;  Bramwell  v. 

Hunt,  22  N.  Y.  841;  In-re  Mason,  60  Hun. 

46;  Clussman  v.  Markel,  3   Bosworth,    402; 

Louisville,  etc.,  E.  R.  Co.  v.  Folvey,  104  Ind. 

409,  419. 

In  suits  upon  unconscionable  agreements,  the  courts 

of  law  will  take  the  matter  in  their  own  control,  and  will 

without  the  intervention  of  courts  of  equity,  protect  the 

parties  against  their  enforcement.     How  much  more  in 

suits  where  the  United  States  is  a  party  and  is  compelled 

to  act  through  government  oflScials. 

Hume  V.  United  States,  132  U.  S.  414- 
415;  Stoiys  Eq.  Juries,  par.  188;  James  v. 
Morgan,  1  Ijevins,  111 ;  Baxter  v.  Wales,  12 
Mass.  365 ;  Leland  v.  Stone,  10  Mass.  459 ;  and 
see  Harrison  v.  Perea,  618  U.  S.  325. 
Where  a  plaintiff  in  an  action  to  recover  for  services 
rendered,  claims  that  the  defendant  made  a  special  agree- 
ment to  pay  him  a  certain  sum  for  such  services,  the  de- 
fendant denying  such  agreement,  not  only  has  the  right 
to  give  evidence  directly  disproving  it,  and  contradicting 
the  plaintiff's  evidence  in  reference  thereto,  but  he  has 
also  the  right  to  give  evidence  showing  that  it  is  extremely 
improbable  that  such  a  contract  was  made. 

Barney  v.  Fuller,  30  N.  E.  1008;  Flagg 
V.  Reilly,  et  al.,  48  N.  Y.  Supp.  644;  Whitney 
Co.  V.  Stevenson,  48  N.  Y.  Supp.  552 :  Walker 
V.  Johnson,  46  N".  Y.  Supp.  864;  Allison  v. 
Homing,  22  0.  St.  146;  Swain  v.  Cheney,  41 
N.  H.  232 ;  Roberts  v.  Roberts,  91  Iowa,  231 ; 
Puddelford,  et  al.,  v.  Cook,  74  Iowa,  433; 
Johnson  v.  Harder  et  al.,  45  Iowa,  677;  Kid- 
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der  V.  Smith,  34  Vt,  291 ;  Bradbury  v.  Dwight, 
44  Mass.,  31. 
Attorneys  and  solicitors  are  entitled  to  have  allowed 
to  them,  for  their  professional  services,  what  they  reason- 
ably deserve  to  have  for  the  same,  having  due  reference 
to  the  nature  of  the  services  and  their  own  standing  in  the 
profession  for  learning,  skill  and  proficiency. 

Stanton,  et  al.,  v.  Emerey,  93  TJ.  S.  567; 

Eggleston  v.  Boardman,  37  Mich.  17;  Phelps 

V.  Hunt,  40  Conn.  109-101 ;  Rogers  Exp.  Test. 

Sec.  158  p.  380;  Lawson  Exp.  Ev.  p.  96;  Weeks 

Attys.  at  Law,  Sec  338  p.  562 ;  Ward  v.  Kohn, 

58  Fed.  462 ;  Sandys  v.  Graves,  105  Fed.  849. 

The  burden  of  proof  may  shift  during  the  trial,  and 

where  the  defendant  pleads  specially  an  affirmative  fact  in 

avoidance  of  the  plaintiff's  case,  he  has  the  burden  of  proof 

to  make  out  the  fact  which  he  pleads. 

Benton  v.  Burbank,  54  N.  H.  689-590; 
Kendall  v.  Brownson,  47  N.  H.  194-195;  Pow- 
ers V.  Russell,  13  Pick.  76-77;  Bell  v.  Skilli- 
com,  6  N.  M.  399 ;  Greenleaf  v.  Berth,  6  Pet 
302;  Williams  v.  Peyton,  4  Wheat.  77;  Ran- 
som V.  Williams,  2  Wall.  313-5  Am.  &  Eng. 
Ency.  of  Law,  (2nd  Ed.)  p.  26;  Steeyes  v. 
Foxwell,  23  N.  Brims,  476 ;  1  Whart.  Ev.  Sec. 
357 ;  1  Greenl.  Ev.  Sec.  74 ;  Wilder  v.  Cowles, 
100  Mass.  487;  Raynolds  v.  Staab,  4  N.  M. 
603 ;  Chittim  v.  Martinez,  58  S.  W.  948 ;  Whip- 
pie  V.  Price,  et  al.,  56  Pac.  296 ;  Alms.  v.  Con- 
way, 78  Mo.  App.  490 ;  Voris  v.  Shotts,  50  ^. 
E.  484 ;  Cullen  v.  Traders  M.  Co.  83  111.  App. 
40;  Phoenix  M.  Co.  v.  Gray,  107  Ga.  110; 
Mortensen  v.  Arnold,  78  111.  App.  336;  Stev- 
ens V.  Stevens,  et  al.,  47  Pac.  76. 
Concerning  the  matter  of  instructions  to  the  jury  in 
writing. 

Crawford  v.  Brown,  40  Pac.  692;  State 
V.  Miles,  46  Pac.  1047;  Rich  v.  Lappin,  23 
Pac.  1038;  Feriter  v.  State,  33  Ind.  283; 
State  of  Mo.  v.  Cooper,  45  Mo.  64;  People  v. 
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Sanford,  43  Cal.  29;  Gile  v.  People,  1  Colo. 
60;  State  v.  Potter,  15  Kas.  302. 
Any  change  in  the  mstnictions  after  they  have  been 
once  read  to  the  jury  should  be  especially  directed  to  their 
attention. 

'  New  Albany  Woolen  Mills  v.  Myers  & 
Co.  43  Mo.  App.  128-129 ;  Rich  v.  Lappin,  23 
Pac.  1038;  Friter  v.  State,  33  Ind.  283;  State 
of  Mo.  V.  Cooper,  45  Mo.  64;  Shafer  v.  Stin- 
son,  76  Ind.  374 ;  BottorfE  v.  Shelton,  79  Ind. 
98;  Smurg  v.  State,  88  Ind.  504;  Provines 
V.  Heasten,  67  Ind.  482;  Bradway  v.  Wapdell. 
95  Ind.  170;  Bowden  v.  Achor,  95  6a.  243; 
Currie  v.  Clark,  90  N.  Car.  355 ;  Ellis  v.  Peo- 
ple, 159  111.  337;  Terr.  v.  Perea,  1  N.  M.  631- 
2-3 ;  Ry.  Co.  v.  Fox,  77 ;  N.  W.  656 ;  R.  R.  Co. 
V.  Johnson,  81  Fed.  679. 
The  refusal  of  the  instruction  based  upon  Jones^  ver- 
sion of  the  contract  and  modification  was  erroneons. 

Thorwegan  v.  King,  111  U.  S.  554-556; 
Tryon  v.  Pingree,  112  Mich.  346-7r8;  Deser- 
ant  V.  Cerrillos,  etc.,  Co.  178  U.  S.  409 ;  Mc- 
6ee  V.  Wineholdt,  63  Pac.  571,  23  Wash.  748; 
Ry.  Co.  V.  Bond,  36  S.  E.  299,  11  6a.  13;  Tut- 
tle  V.  Finnegan,  86  111.  App.  423;  Burkley  v. 
Deyall,  58  Pac.  1028;  Redfem  v.  McNauf,  53 
N.  E.  569 ;  Bryce  v.  Palmer,  75  N.  W.  .849 ; 
Sjackett  Inst.  Juries  36;  Miller  v.  Bal- 
thasser,  78  111.  302;  Durant  v.  Rogers,  87 
111.  508 ;  Lawrence  v.  Maxwell,  58  Barb.  501 ; 
Delvee  v.  Boardman,  21  Iowa,  446;  Johnson 
V.  Whidden,  32  Me.  230;  Cursner  v.  Collins, 
53  S.  W.  1081. 
The  denial  of  the  motion  for  a  new  trial  in  this  case 
was  error  of  law. 

U.  S.  V.  Biena,  8  N.  M.  105;  Deserant  v. 

R.  R.  Co.,  9  N.  M.  495 ;  Territory  v.  Edie,  6 

X.  M.   555,   7  N.  M.   183;   Hume  v.  United 

States,  132  U.  S.  414. 

If  on  the  evidence  a  vorclict  of  a  jury  discloses  injus- 
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tice,  whether  from  ignorance  or  malice  or  corruption,  the 

court  cannot  permit  it  to  be  enforced. 

(rrahani  v.  Cons.  Traction  Co.  ()4  X.  J. 
L.  lo;  Kuhe  v.  Abreu,  1  N.  M.  "^53-254;  East- 
man V.  Miller,  113  Iowa,  409-410;  Voge  v. 
Penny,  74  Minn.  525,  77  X.'W.  423;  Mes- 
senger V.  Ry.  Co.  77  Minn.  42;  Jourdan  v. 
Keed,  1  Cole,  138  (Iowa) ;  Oliver  v.  State,  34 
Ark.  632;  Calvert  v.  Stone,  10  Ark.  492; 
Wanderlick  v.  Ins.  Co.,  104  Wis.  386 ;  Ranner- 
Alton  Merc.  Co.  v.  Hanes,  69  Pac.  289-290 
•  (Okl.) ;  Field  v.  Shorb,  99  Cal,  66G;  Artz  v. 
R.  R.  34  Iowa,  159 ;  Payne  v.  R.  R.  39  Iowa, 
526 ;  Thompson  v.  Pioneer  Press  Co.,  37  Minn. 
285 ;  Singer  Mfg.  Co.  v.  Rogers,  26  Pac.  295 ; 
Dickey  v.  Davis,  39  Cal.  568;  R.  R.  Co.  v. 
Wagner,  7  Pac  209  (Kan.)  Bumham  v.  R.  R. 
Co.  30  Atl.  468  (R.  I.)  ;  Jeffrey  v.  Golden 
Cross,  97  Me.  184;  Miller  v.  White,  33  S. 
E.  332 ;  Jones  v.  Farmer,  10  S.  E.  626 ;  Bo- 
logna V.  Rv.  Co.  64  N.  Y.  Supp.  559;  Ry. 
Co.  V.  Clay,  19  So.  312  (Ala.)  Teague  v. 
Bass.  31  So.  5-6  (Ala.) 
The  motion  to  strike  Bill  of  Exce])tion8  from  the  files 

should  be  overruled. 

Jung  V.  Meyer,  68  Pac.  933;  PomeroVs 
T^see  V.  Bank,  1  Wall.  599-601;  Hickman  v. 
Jones,  9* Wall.  199-200;  Lees  v.  JJ.  S.  150  TJ. 
S.  482-3;  Uanna  v.  Maas.  122  XT.  S.  24;  The 
Francis  Wright,  105  U.  S.  381 ;  (Joodkin  v. 
Monahan,  83  Fed.  123 ;  Scaife  v.  Land  Co.  87 
Fed.  308;  Pritchard  v.  Budd,  76  Fed.  716-717; 
Rwy.  Co.  V.  Ives,  144  TJ.  S.  408;  Cornell  v. 
O'Neill,  154  Pa.  St.  582 ;  Comm.  ex-rel.  Pow- 
er Co.  V.  Arnold,  161  Pa.  St.  320;  Taylor 
V.  Preston,  79  Pa.  St.  442-443. 

C.  A.  Spibss  and  Catron  fr  Gortnek,  for  defendants 
in  error. 

The  court  in  presennng  the  orderly  conduct    of   the 
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trial  has  a  perfect  right  to  confine  the  witness  in  his  an- 
swers to  the  questions  propounded  to  him. 

Tliompson  v.  Schuster,  4  Dag.  163 ;  Ejiapp 
V.  Sioux  Falls,  Nat.  Bank,  5  Dak.  378;  Par- 
rott  V.  Swain,  29  111.  App.  266;  Carruthers  v. 
McMurray,  75  Iowa,  173;  Poland  v.  Brown- 
well,    131   Mass.   138. 
It  would  be  reversible  error  to  admit  the  answers  of 
expert  witnesses  to  hypothetical  questions,  which  assume 
the  existence  of  facts,  upon  which  no  evidence  is  offered, 
but  it  is  well  settled  that  a  hypothetical  question  is  not 
improper  simply  because  it  includes  only  a  part  of  the 
facts  in  the  record. 

Denver  &  Rio  Grande  Ry.  Co.  v.  Roller, 
100  Fed.  p.   738,  54;  Davidson  v.   State,  34 
N.  E.  972-74;  Goodwin  v.  State,  96  Ind.  57- 
550;  Rogers  Exp.    Test.  p.    39;    Steams    ▼. 
Field,  90  N.  Y.  640 ;  Brooks  v.  City,  87  N.  W. 
682-83  ;  Cole  v.  Fall  Brook  Coal  Co.,  159  N.  Y. 
59,  53  N.  E.  670;  Horn  v.  N.  J.  Steamboat 
Co.,  48  N.  Y.  Supp.  348-351 ;  Morrill  v.  Hersh- 
field,  47  Pac.  997-8 ;  R.  R.  Co.  v.  Compton,  75 
Tex.  667;  Mercer    v.     Voss,    67    N.    Y.    56; 
Thompson  on  Trials,  Sec.  625. 
If  an  erroneous  rule  was  given,  or  if  erroneous  evi- 
dence was  admitted  for  fixing  the  value  of  Mr.  Jones' 
services,  and  the  jury  found  that  he  had  no  cause  of  action 
at  all  it  is  obvious  that  it  did  not  apply  the  erroneous 
rule  or  the  erroneous  evidence  in  measuring  the  value  of 
the  services. 

Drysdall  v.  Smith,  44  Mich.  119;  Consoli- 
dated Coal  Company  v.  Maehl,  22  N.  E.  716 ; 
Manning  v.  Bresnahan,  63  Mich.  584-87 ;  Alex- 
ander y.  Town  of  Oshkosh,  33  Wis.,  277-80; 
Coleman  v.  Reel  39  N.  W.  610 ;  Blair  v.  The 
C.  &  N.  R.  Co.,  43  Iowa  662;  Baumgardner 
V.  Willett,  66  Pac.  1001 ;  A.  T.  &  S.  P.  R.  R.  v. 
Sly,  21  Pac.  780 ;  Yaegar  v.  S.  P.  Ry.  51  Pac. 
190 :  K.  C.  etc.,  R.  R.  v.  Chamberlain,  60  Pac. 
15;  Kendall  v.  Davenport,  65  Pac.  688;  Fow- 
ler V.   Phoenix,   57   Pac.   421;  Thompson    v. 
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Schuster,  28   N.  W.   858 ;  Burnett  v.  LuttreU, 
52  111.  App.  19 ;  Carruthers  v.  Murray,  75  Iowa 
173;  Norton  v.  Foster,  12  Kas.  44;  Moody  v. 
Camden,  61   Me.   264;    Pollan    v.    Brownell, 
131  Mass,  138;  Head  v.  Bichols,   118  N.  Y. 
224 ;  Nonis  v.  Northouee,  46  V.  T.  587 ;  Ful- 
ham  V.  Howe,  60  Vt.  351;  Schnebbe  v.  Con- 
nell,  69  Wis.  476. 
The  judge  in  charging  the  jury   may  exercise  his 
discretion  as  to  the  form  in  which  he  expounds  the  law 
and  comments  on  the  case.     It  is  a  rule  of  universal  ap- 
plication that  the  court  is  not  bound  to  instruct  the  jury 
in  the  exact  language  of  the  request,  but  may  instruct  in 
such  terms  and  in  such  manner  as  shall  comport  with  the 
real  merit  of  the  case. 

Continental    Improvement   Co.   v.    Stead, 
95  U.  S.  165;  Boyce  v*  California  Stage  Co. 
25   Cal.   960;   Birmingham   Fire   Ins.   Co.  v. 
Pulveri,  126  111.  329;  White  v.  Oregon-,  126 
Ind.  95;  Larsh  v.  Des  Moines,  74  Iowa,  512; 
Missouri  Pac.  R.  R.  Co.  v.  Cassidy,  44  Kas., 
207 ;  Naples  v.  Raymond,  72  Me.  213 ;  Kersh- 
ner  v.   Kersham,   36  Md.   334;   Champion  v. 
Detroit  Lampling  Co.  68  Mich.  238 ;  Norwood 
V.  Sommerville,  159  Mass.  105 ;  Law  v.  Grimes 
Dry  Goods  Co.  38  Neb.  215 ;  Ayers  v.  Watson, 
•    137,  U.   S.   584;  Kelley  v.   Schupp,  60  Wis. 
76-86. 
It  is  fundamental  that  errors  complained  of  must  be 
objected  to  and  exceptions  saved  or  they  will  be  disregard- 
ed in  an  appellate  court. 

Neher  v.  Armijo,  66  Pac.  pp.  518-9;  Chav- 
ez V.  Myers,  68  Pac.  917;  Jung  v.  Myers,  68 
Pac.  933. 
Under  a  general  issue  or  a  general  denial  the  plaintiff 
has  the  burden  of  proving  his  claim.  And  in  case  the  de- 
fendant denies  merely,  or  answers  so  as  not  to  admit, 
the  plaintiff  has  the  burden  throughout  the  trial  as  to 
every  part  of  the  case. 

Selnia  etc.,  Rv  .  Co.  v.  TT.  S.  139  U.  S. 
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560 ;  Huneman  v.  Hurd,  62  N.  Y.  456 ;  Mur- 
phy V.  Harris,  77  Cal.  104. 
The  general  rule  is,  that  the  one  who  makes  a  claim 
which  is  denied  has  the  burden  of  establishing  the  claim. 

McEvoy  V.  Swayne,  34  Neb.  315. 
And  in  fixing  the  burden  of  proof  a  pleading  or  evi- 
dence that  amounts  to  a  denial,  has  the  effect  of  a  denial 
although  cast  in  the  form  of  an  assertion. 

Union  Nafl.  Bank  v.  Baldenwick,  45  111. 
375;  Bumham  v.  Noyes,  125  Mass.  85;  Ber- 
ringer  v.  Lake,  S.  I.  Co.  41,  Mich.  205 ;  East- 
man V.  Gould,  63  N.  H.  89. 
One  common  test  to  determine  upon  which  side-  the 
burden  of  proof  rests,  is  to  ask  which  would  be  entitled 
to  a  verdict  if  no  evidence  were  offered  on  either  side. 

Scott  V.  Wood,   81   Cal.   398;  Wetherall 
V.  Hollister,  73  Conn.  622;  Veiths  v.  Hogge, 
8  Iowa,  163;  McKenzie  v.  Oregon,  Imp.  Co. 
31  Pac.  748. 
Another  test  is  to  consider  which  party  would  fail 
if  the  allegation  in  question  were  stricken  from  the  plead- 
ing. 

Porter  v.  Still,  63  Miss.  357. 
Hence  a  defendant  who  simply  denies  should  never 
have  the  burden  of  proof. 

Turner  v.  Wells  64  N.  J.  Law,  269 ;  Scars 

V.  DaJy,  73  Pac.  5 ;  Benton  v.  Burbank,  54  N". 

H.  583. 

And  if  the  evidence,  or  pleading,  amounts  to  a  denial 

although  either  may  take  the  form  of  an  allegation,  the 

rule  is  the  same. 

Cook  V.  Malone,  128  Ala.  662;  East  v. 

Crow,  70  111.  91;  Denver  Fire  Brick  Co.  v. 

Piatt,  11  Colo.  509;  Coffin  v.  President,  etc. 

136  N.  Y.  655;  Perley  v.  Periey,  144  Mass. 

104. 

Under  a  general  denial  the  defending  pariy  is  always 

at  liberiy  to  disprove  and  overiihrow  the  contract  asseri^d 

against  him,  by  proving  that  it  was  materially  different 

from  the  one  so  asseri^d. 

National  Cash  Register  v.  Biggs,  50  N". 
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Y.  35 ;  Young  v.  Jones^  8  Iowa,  219 ;  Marsh  v. 
Dodge,  66  N.  Y.  533;  McGill  v.  Hall,  26  S. 
W.  132;  Stewart  v.  Thayer,  170  Mass.  560; 
Paris  V.  Strong,  51  Ind.  339;  Chicago,  etc., 
By.  V.  West,  37  Ind.  215;  Wheeler  v.  Billings, 

38  N.  Y.  263 ;  Goddard  v.  Fulton,  21  Cal.  430 ; 
Wilkerson  v.  Faraham,  82  Mo.  672. 

The  burden  is  upon  the  plaintiif  to  establish  his  cause 
of  action  when  it  is  in  proper  form  denied  by  the  other 
party. 

Trust  Compaoy  v.  Sefke,  144  N.  Y.  364, 

39  N.  E.  358;  Davis  v.  Jenney,  1  Met.  221; 
Simpson  v.  Davis,  119  Mass.  269;  Scott  v. 
Wood,  81  Cal.  398-400;  Homire  v.  Bogers, 
37  N.  W.  972-74 ;  Mott  v.  Baxter,  68  Pac.  220 
(Colo.) ;  1  Qreenleaf  Ev.  74,  5  Am.  &  Eng. 
Enc.  Law,  (2nd.  Ed.)  23;  Bliss  Code  Plead- 
ing (2nd.  Ed,)  333 ;  Sylvis  v.  Sylvis,  11  Colo. 
319,  17  Pac.  912 ;  Pom.  Bem.  &  Bem.  Bights 
691 ;  Stewart  v.  Goodrich,  9  Mo.  App.  125 ;  1 
Ency.  PI.  &  Pr.  817;  Phipps  v.  Mahon,  141 
Mass.  471. 

A  ruling  in  the  court  below  in  refusing  a  new  trial 
will  not  be  disturbed,  where  the  testimony  is  conflicting 
and  the  verdict  not  cleariy  against  the  weight  of  the  evi- 
dence. 

Beynolds  v.  Lincoln,   73   Cal.   191;  Bri- 

dier  v.  Gulee,  9  Fla.  481 ;  Bichmond  D.  B.  Co. 

V.  Merritt,  92  Ga.  486;  Chapman  v.  Stewart, 

63  111.  332 ;  Kent  v.  Green,  43  Neb.  673. 

The  refusal  of  the  couri:  to  set  aside  the  verdict  on 

the  ground  that  it  was  against  the  weight  of  the  evidence 

cannot  be  reviewed  on  appeal. 

Home  Ins.  Co.  v.  Bari»n,  13  Wall.  603. 
A  verdict  rendered  on  facts  which  it  is  the  province 
of  the  jury  to  decide  is  conclusive  on  appeal. 

Anderson  v.   New  York  &  I.  S.  Co.  47 
Fed-  38. 
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REPLY  BRIEF  OF  PLAINTIFF  IN  ERROR,  BY  NEILL  B. 

FIELD. 

An  affirmative  defense  throws  the  burden  npon  the 
defendant  to  establish  it. 

Thomas  v.  Carey,  58  Pac,  1097 ;  Parot  v. 

Cooper,  28   Pae.   393;   Haywood  v.  Leonard, 

7  Pick  181;  Morse  v.  Potter,  4  Gray,  292; 

Walker  v.  Orange,  16  Gray,  193;  Cardell  v. 

Bridge,  9  Allen,  355;  Powell  v.  Howard,  109 

Mass.  192;  Cullen  v.  Sears,  112  Mass.  308. 

The  rule  laid  do^^n  in  the  following  cases  is  believed 

to  be  recognized  throughout  the  United  States,  in  state 

and  federal  courts. 

Ford  V.  Burchard,  130  Mass.  427;  Kir- 
chner  v.  Laughlin,  4  N.  M.  394 ;  Begister  Print- 
ing Co.  V.  Willis,  57  Minn.  95;  Lentenschlag- 
er  V.  Hunter,  22  Minn.  268,  269;  McParland 
V.  Dawson,  29  So.  328;  Hood  v.  League,  102 
AJa.  228 ;  14  So.  572 ;  Wood  v.  Brewer,  66  Ala. 
570;  Robinson  v.  Parish,  62  111.  131;  Sanns  v. 
Neal,  38  N.  E.  882 ;  Skillings  v.  Norris,  50  Me. 
72-73. 
The  following  cases  are  also  cited: 

Pendleton  v.  Cline,  85  Cal.  146;  1  Jones 
Ev.  Sec.  175;  Thomas  v.  Carey,  58  Pac.  1097; 
Burton  v.  Rosemary  Mfg.  Co.  43  S.  E.  480; 
Ferguson  v.  Hemingway,  38  Mich.  159 ;  Evans 
V.  Miller,  37  Minn.  371. 

AUTHORITIES  CITED  IN  REJOINDER  OF  DEFENDANTS 
IN  ERROR  TO  REPLY  BRIEF  OF  PLAINTIFFS 

IN  ERROR. 

The  one  who  makes  a  claim  which  is  denied  has  the 
burden  of  establishing  the  claim. 

Lehman  v.  McQueen,  55  Ala.  570;  Clark 
V.  Cassidy,  62  Ga.  407;  Watt  v.  Kirley,  15  111. 
200;  Morgan  v.  Wattles,  69  Ind.  260 ";  Higdon 
V.  Higdon,  6  J.  J.  Marsh,  (Ky.)  48;  Pennell 
V.  Oumminffs,  75  Me.  163;  Loring  v.  Stein- 
man,  1  Met.  (Mass.)  204;  Walker  v.  Detroit 
Trains  Co.  47  Mich.  338 ;  McEvoy  v.  Swavze, 
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34  Neb.  315;  Gillson  v.  Price,  18  Nev.  109; 

Doyle  V.  Unglish,  143  N.  Y.  711;  Purscy  v. 

Wright,  31   Pa.  St.  387 ;  Clark  v.  Hills,"  67 

Tex.  141. 

And  in  fixing  the  burden  of  proof  a  pleading  that 

amounts  to  a  denial  has  the  effect  of  one,  although  east  in 

the  form  of  an  affirmative  assertion. 

Gay  V.  Bates,  99  Mass.  263:  Fox  v.  Hil- 

liard,  35  Miss.  160;  Pomeroy  Code  Remedies, 

Sec.  724. 

Under  an  allegation  of  non-payment  in  the  complaint, 

or  a  breach,  or  non-performance,  it  is  unnecessary  to  plead 

payment. 

Wetmore  v.  San  Francisco,  44   Cali.  300; 

Micgle  V.  Hinton,  92  Cali.  597-8;  Fresch  v. 

Caler,  21  Cali.  74-5. 

When  the  breach  is  alleged  as  it  may  be  on  a  contract, 

then  a  mere  denial  is  all  that  is  required,  and  that  even 

ir  a  plea  of  payment  is  put  in,  it  is  not  new  matter,  but 

only  a  denial  of  the  necessary  allegation  of  the  pleading. 

Kjiapp  V.  Roche,  94  N.  Y.  332 ;  Brown  v. 
Forbes,  6  Dak.  273;  Hunn  v.  Van  Dyck,  26 
Hun.  567;  Van  Giesen  v.  Van  Giesen,  et  al., 
10  N.  Y.  316 ;  Crews  v.  Bleakley,  16  111.  21 : 
Sinnamon  v.  Melboum,  4  Greene,  (Iowa)  309; 
Wheatley  v.  Phelps,  3  Dana  (Ky.)  302;  Miller 
V.  Brooks,  4  Smed  &  M.   (Miss.)   175;  Som- 
erville  v.  Stewart,  48  N.  J.  L.  117. 
An  avennent  of  payment  before  breach  denies  that 
any  right  of  action  on  the  contract  sued  on  has  ever  ac- 
crued. 

Sec.  16,  Ency  of  PI.  &  Pr.  167;  McClark 
V.  Register,  68  Md.  429;     Powshick     Co.  v. 
Mickel,  10  Iowa,  477:  Stacy  v.  Stichton  Co. 
9  Iowa,  401-2. 
And  see  also: 

Garretson  v.  Betzer,  57  Iowa,  470 :  Dibble 
V.  Dimmick,  143  N".  Y.  552:  Hull  v.  Cooper, 
36  Mo.  App.  389. 
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STATEMENT  OP  FACTS. 

This  is  a  suit  brought  to  recover  the  value  of  legal 
WTvices  which  it  is  alleged  plaintiff  in  error,  Andrieu  A. 
Jonefi^  rendered  the  defendants  in  error  in  an  action  of 
ejectment  brought,  by  the  Maxwell  Land  Grant  Company 
against  John  B.  Dawson  in  the  district  court  of  Colfax 
county,  in  which  it  is  alleged,  Ida  May  Jones  has  an  in- 
terest and  Joseph  M.  Cunningham  is  her  trustee. 

The  complaint  'contained  three  counts,  but  each  of 
them  was  founded  upon  plaintiffs  in  error's  right  to  re- 
cover the  reasonable  value  of  the  services  rendered  by 
plaintiff  Jones,  the  amount  claimed  being  seventy-five 
thousand  dollars.  The  third  count  which  is  evidently  the 
count  upon  which  the  trial  proceeded,  the  evidence  being 
applicable  to  this  count,  omitting  the  clause  relating  to 
the  interest  of  Ida  May  Jones  and  Cunningham,  trustee, 
is  as  follows: 

"Plaintiffs  for  a  third  and  further  cause  of  action 
state  that  on  to-wit :  the  —  day  of 1891,  the  said  de- 
fendant John  B.  Dawson,  was  the  owner  and  claimant  of 
a  large  tract  of  valuable  land  situated  in  the  county  of 
Colfax,  and  Territory  of  New  Mexico,  of  very  great  value, 
to-wit:  The  value  of  five  hundred  thousand  ($500,000) 
dollars. 

That  thereafter,  certain  litigation  and  law  suits  of  and 
concerning  said  land  and  the  title  thereof  were  com- 
menced against  said  defendant,  John  B.  Dawson,  by  the 
Maxwell  Land  Grant  Company.     That  thereafter,  on  or 

about  the day  of ,  1891,  the  said  defendant, 

John  B.  Dawson  made  and  entered  into  an  a<n'eement 
to  convey,  and  thereafter  did  convev,  to  the  said  defendant 
Charles  Springer,  a  one-half  interest  of  all  the  said  valu-  . 
able  lands  as  aforesaid;  in  consideration  that  the  said 
Charles  Springer,  should  pay  all  costs  and  expenses  of  car- 
ying  on  and  conducting  to  a  final  determination  the  de- 
fence of  said  claims  to  said  valuable  lands  set  up  and  made 
by  said  Maxwell  Land  Grant  Company. 

That  in  pursuance  of  the  said  agreement  so  made  and 
entered  into  between  the  said  Dawson  and  the  said  Spring- 
er for  the  carrying  on  and  defense  of  said  litigations,  the 
said  defendant,  Charles  Springer,  on  behalf  of  himself, 
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and  the  said  John  B.  Dawson,  made  and  entered  into 
a  certain  agreement  with  the  plaintiff  herein,  Andriens 
A.  Jones,  as  an  attorney  and  counsellor  at  law,  whereby 
the  said  plaintiff,  Andrieus  A.  Jones,  agreed  to  conduct 
and  manage  for  the  defendants  the  said  defense  of  said 
litigations,  and  for  such  services  the  plaintiff,  Andrieus 
A.  Jones,  did  take  charge  of,  manage,  conduct  and  control 
the  said  defense  of  said  litigation  to  a  successful  issue,  of 
which  the  said  defendants  had  notice,  and  that  the  reason- 
able compensation  therefor  was  and  is  the  one-half  of  the 
value  of  the  undivided  one-half  interest  in  said  valuable 
lands,  so  set  apart  for  the  costs  and  expenses  of  conducting 
said  defense.  The  net  value  of  said  one-half,  plaintiffs 
allege,  to  be  the  sum  of  seventy-five  thousand  ($75,000) 
dollars.  Plaintiffs  state  that  the  said  plaintiff  herein, 
Andrieus  A.  Jones,  has  duly  performed  all  the  conditions 
of  said  contract  on  his  part  to  be  performed,  but  that  the 
defendants  and  each  of  them,  have  and  has  wholly  failed 
to  perform  their  part  of  said  agreement  to  the  damage  of 
the  plaintiffs  in  the  sum  of  seventy-five  thousand  ($75,- 
000  dollars,  for  which  plaintiffs  pray  judgment  and  the 
costs  of  this  suit.'^ 

To  this  complaint  the  defendants  filed  an  answer,  the 
first  paragraph  of  which  is  a  denial  of  each  and  every  alle- 
gation of  the  complaint;  the  second  paragraph  alleges 
payment  before  the  commencement  of  the  action,  and  the 
third  paragraph  sots  up  the  four  year  statute  of  limita- 
tion. 

The  plaintiffs  replied  to  the  second  and  third  para- 
gaphs,  and  upon  the  issues  thus  joined  a  jury  trial  was 
had  and  a  verdict  for  defendants  in  error,  was  rendered. 

Motion  for  a  now  trial  being  overruled,  the  review  is 
sought  in  this  court  upon  a  writ  of  error. 

OPINION  OF  THE  COURT. 

M^FIE,  J. — Before  proceeding  to  the  consideration 
of  the  assignments  of  error,  it  seems  advisable  to  give  at- 
tention to  one  contention  of  the  defendants  in  error  which 
seems  to  go  to  the  merits  of  this  case.  If  sustained,  it 
would  seem  to  dispose  of  the  case,  but,  in  any  event,  it 
will   aid   the  court  in   the  consideration   of  the   specific 
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errors  assigned.  It  is  insisted  by  the  defendants  in  error, 
that  the  verdict  of  the  jury  was  rendered  upon  conflicting 
evidence;  that  it  was  fairly  submitted  to  the  jury  by  the 
court  in  its  instructions,  and  that  where  such  is  the  case, 
this  court  will  not  disturb  the  verdict  nor  reverse  the  judg- 
ment based  upon  it.  This  court  has  repeatedly  held,  tiiat 
where  there  is  a  conflict  of  evidence,  it  being  the  exclusive 
province  of  the  jury  to  determine  the  weight  and  credi- 
bility of  the  testimony,  the  verdict  will  not  be  disturbed 
in  the  appellate  court.  Badeau  v.  Baca,  2  N.  M.,  194; 
Ty.  V.  Webb,  2  N.  M.,  147 ;  Waldo  v.  Beckwith,  1  N.  M., 
97;  Ty.  v.  Maxwell,  2  N.  M.,  250;  Torlina  v.  Trorlich,  5 
N^.  M.,  148 ;  Armijo  v.  Abeyta,  5  N.  M.  533 ;  U.  S.  v.  De 
Amador,  6  N.  M.,  173;  Ty.  v.  Hicks,  6  N.  M.  596;  Tru- 
jillo  V.  Territory,  7  N.  M.,  43 ;  A.,  T.  &  S.  F.  Ey.  Co.  v. 
Martin,  7  N.  M.,  158;  Green  v.  Browne  &  Manzanares, 
11  X.  M.,  658;  Robinson  v.  Palatine  Insurance  Co.,  11 
]!f .  M.,  162 ;  Schofield  v.  Territory,  9  N.  M.,  526. 

That  there  was  a  decided  conflict  in  the  evidence  is 
appparent.  A  synopsis  of  the  evidence  of  plaintiff  Jones 
and  defendant  Springer,  the  persons  who  entered  into  the 
agreement  and  the  only  witnesses  who  testified  concern- 
ing its  terms,  as  set  forth  in  the  brief  of  counsel  for  plain- 
tiflfs  in  error,  is  as  follows : 

f^Jones^  account  of  his  employment  by  Springer  may 
be  summarized  as  follows: 

^*  *  that  on  the  tenth  day  of  October,  1891,  he  was 
engaged  in  the  practice  of  law  at  Las  Vegas,  in  the  Terri- 
tory of  New  Mexico'  and  in  that  day  'the  defendant, 
1  Charles  A.  Springer,  came  to  his  office  and  told  him 
that  the  Maxwell  Land  Grant  Company  was  going 
to  bring,  or  had  brought,  a  suit  against  John  B.  Dawson, 
for  his  ranch  in  Colfax  coimty,  and  wanted  him  to  repre- 
sent Mr.  Dawson  in  that  litigation ;  that  Jones  acquiesced, 
and  thereupon  Springer  wanted  to  know  what  fee  would 
be  charged  and  Jones  said,  I  do  not  know  what  would  be 
a  right  fee.  I  do  not  know  anything  about  the  case  or 
how  much  work  would  be  required  or  the  value  of  the  pro- 
perty involved,  and  said  to  Springer,  you  know  more  about 
that  than  I  do.  Whatever  you  think  is  right  will  be  sat- 
isfactory to  me.    Thereupon  Springer  asked  Jones  if  five 
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hundred  dollars  would  be  about  right,  and  Jones  replied, 
if  you  think  that's  fair,  it  will  be  satisfactory  to  me;  that 
Jones  did  not  know  at  that  time  that  Charles  Springer 
had  any  interest  in  the  controversy  and  supposed  that 
Springer  was  employing  him  to  represent  Mr.  Dawson,  and 
that  Springer  was  a  disinterested  friend  of  both  Dawson 
and  himself;  that  Springer  then  said,  well,  we  will  fix  the 
fee  at  five  hundred  dollars  for  the  case  in  the  district  court 
and  in  the  supreme  court  of  the  Territory,  and  Springer 
thereupon  gave  Jones  a  check  for  one  hundred  dollars  on 
account  of  his  fee ;  that  nothing  was  said  about  the  case  in 
the  supreme  court  of  the  United  States  or  about  a  second 
trial  or  about  a  second  appeal  to  the  supreme  court  of  the 
Territory;  *♦♦''* 

Springer's  account  of  the  same  transaction  is: 
"**  *  *  after  the  suit  was  brought,  witness  (Spring- 
er) visited  Las  Vegas,  to  employ  counsel  and  determined 
to  employ  A.  A.  Jones  if  he  could  do  so;  that  he  was  not 
personally  acquainted  with  Mr.  Jones  and  was  introduced 
to  him  on  the  day  when  he  first  spoke  to  him  about  the 
Dawson  case  and  told  Mr.  Jones  something  of  the  case; 
told  him  that  the  Maxwell     Land    Grant    Company  had 
brought  a  suit  in  ejectment  against  Mr.  Dawson  involving 
the  title  to  his  ranch  in  Colfax  county ;  that  he  had  an  in- 
terest in  the  property  and  that  he  had  to  pay  all  the  ex- 
penses of  the  litigation ;  that  he  had  come  to  see  if  he  could 
employ  him ;  that  Jones  asked  witness  if  he  had  employed 
or  if  lie  expected  to  employ  anybody  else ;  the  witness  told 
him  he  had  not  and  had  no  intention  of  doing  so;  that 
he  told  Jones  that  the  case  would  undoubtedlv  be  bitterly 
fought  by  the  Maxwell  Land  Grant  Company  and  that 
they  had,  up  to  that  time,  never  been  defeated  in  a  la"<v 
suit;  that  the  case  would  undoubtedly  go  to  the  supreme 
court  of  the  United  States  and  asked  him  what  he  woul<^ 
charge  the  witness  to  conduct  the  litigation;  and  Jonp? 
answered,  I  am  willing  to  leave  the  matter  entirely  to 
you;  that  witness  then  said,  T  would  like  to  have  settlefl 
what  your  charges  will  be,  and  asked  Jones  to  state  what 
his  charges  would  be,  to  wliich  Jones  replied  that  he  di<^ 
not  care  to  do  that;  that  the  witness  sairl,  how  would  a  tc^ 
of  five  hundred  dollars  do,  to  which  Jones  replied,  that 
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will  be  perfectly  satisfactory,  and  the  witness  said,  that 
is  for  the  entire  litigation;  Mr.  Jones  after  some  hesita- 
tion said  yes,  I  am  satisfied  with  that;  that  witness  told 
Jones  he  had  considerable  other  business,  some  of  his  own 
and  some  that  he  controlled,  which  would  require  the  ser- 
vices of  an  attorney  and  that  if  he  undertook  the  Dawson 
case,  witness  would  give  him  such  business  as  he  had  in 
that  line  and  get  whatever  business  for  him  that  witness 
could  get  on  the  outside;  witness  also  said  that  he  would 
himself  assist  in  the  case  in  every  way  possible  and  would 
get  up  all  the  maps  and  plats  and  surveys  and  generally 
hunt  up  all  the  evidence  in  the  case;  that  Jones  made  no 
inquiry  with  reference  to  the  authority  of  witness  to  em- 
ploy him  in  the  case  and  all  that  was  said  on  that  subject 
was  that  witness* had  an  interest  in  the  property  and  had 
to  pay  the  expenses  of  the  litigation ;'  *  *  *" 

From  this  testimony  it  is  clear  that  there  was  a  parol 
contract  or  agreement  entered  into  by  Jones  and  Springer 
and  that  this  action  was  brought  upon  it.  On  page  2  of 
the  brief  of  counsel  for  plaintiffs  in  error,  is  found  an 
admission  of  this  fact.  "The  contract  under  which  the 
services  sued  for  were  performed  rests  entirely  in  parol, 
and  there  is  an  astonishing,  not  to  say  appaiUng,  conflict 
between  the  parties  who  made  it,  as  to  its  terms"  The 
complaint  alleges  that  an  agreement  was  entered  into  for 
the  emplo}Tnent  of  Jones  to  conduct  the  defense  in  the 
litigation  between  the  Maxwell  Land  Grant  Company  and 
Dawson  in  which  Springer  had  a  one-half  interest,  and 
further  alleges  that  the  agreement  was  that  Jones  diould 
receive  for  his  services  "reasonable  compensation,"  or  in 
effect,  that  the  amount  of  compensation  was  not  agreed 
upon.  To  this  the  defendants  filed  a  general  denial  and 
plea  of  pa^Tnent.  The  testimony  above  referred  to  dis- 
closes the  fact,  that  the  case  as  tried  before  the  jury,  was 
different  from  that  made  by  the  pleadings.  Under  the 
pleadings  the  issue  was  as  to  the  terms  of  the  contract 
in  regard  to  compensation,  the  plaintiffs  alleging  that  the 
amount  of  compensation  was  not  agreed  upon,  but  that 
Jones  was  to  receive  reasonable  compensation  for  his  ser- 
vices: while  the  defendants  deny  that  the  contract  was 
as  alleged  by  the  plaintiffs  and  that  defendants  paid  the 


276  SUPREME  COURT  OP   NEW   MEXICO, 

Cunningham   v.   Springer. 

plaintiffs  in  full  before  the  suit  was  brought.  Upon  the 
trial,  however,  Jones  admits,  that  five  hundred  dollars  was 
agreed  upon  as  his  compensation  for  services  in  the  liti- 
gation which  he  was  employed  to  conduct,  and  Springer 
testifies  that  five  hundred  dollars  was  agreed  upon  as 
Jones'  compensation.  Both  Jones  and  Springer  therefore 
testify  that  there  was  a  contract  for  the  employment  of 
Jones,  and  that  the  contract  provided  that  Jones  was  to 
receive  five  hundred  dollars  for  his  services,  but  Jones  and 
Springer  differed  as  to  the  terms  of  the  contract,  in  this; 
Jones  testified  that  the  contract  was  that  he  should  only 
conduct  the  defense  of  the  Dawson  caae  in  the  district 
court  and  the  supreme  court  of  the  Territory,  but  that 
nothing  was  said  about  the  case  in  the  supreme  court  of 
the  United  States,  or  about  a  second  appeal  or  trial  in  the 
territorial  supreme  court,  and  further  that  Springer  did 
not  tell  him  he  would  give  him  other  business.  Springer 
on  the  contrary,  testified,  that  Jones  was  employed  to  de- 
fend the  title  to  Dawson's  land  in  the  litigation  with  the 
Maxwell  Land  Grant  Co.  and  told  Jones  at  the  time  he 
agreed  to  take  the  case,  that  the  suit  would  be  bitterly 
contested ;  that  the  company  had  never  lost  a  case  and  that 
the  case  would  undoubtedly  go  to  the  supreme  court  of  the 
United  States;  that  witness  said  to  Jones:  *T  would  like 
to  have  settled  what  your  charges  will  be,  and  asked  Jones 
to  state  wliat  his  charges  would  be,  to  which  Jones  replied 
that  he  did  not  care  to  do  that;  that  witness  tlion  said 
how  would  a  fee  of  five  hundred  dollars  do ;  to  which  Jones 
ro])liod  that  will  be  perfectly  satisfactory:  that  witness 
said,  that  is  for  the  entire  litiiration,  and  Mr.  Jones  after 
soino  hefiitation  said  yes,  I  am  satisfied  with  that.''  Wit- 
ness further  testified  that  Jones  never  intimated  any  dis- 
satisfaction on  account  of  compensation,  nor  was  anv 
change  made  in  the  agreement  as  to  compensation.  In 
anothcT  ])art  of  his  testimony  Jones  testified  that  -after 
tlie  first  trial  of  the  suit.  Springer  said  to  him  :  "Of  course, 
you  cannot  be  expected  to  attend  to  this  biisine.<?8  for  any 
five  hundred  dollars,  you  go  ahead  with  it,  we  will  see 
how  we  will  come  out,  and  when  it  is  all  over,  you  will 
be  paid  what  is  right."  Jones  further  testified  that  on 
at  least  two  other  occasions  Springer  promised  to  pay  him 
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"a  big'  cash  fee*'  when  the  property  was  sold.  Springer 
positively  denied  that  he  ever  made  any  of  those  state- 
ments or  promisee  to  Jones  at  any  time.  There  were  no 
other  witnesses  who  testified  concerning  this  contract  or 
its  terms,  nor  as  to  any  modification  thereof. 

It  appears  further  from  the  testimony  of  these  wit- 
nesses, that  Jones  was  admitted  in  May,  1888,  and  the 
contract  between  him  and  Springer  was  entered 
into  in  October,  1891,  or  about  three  and  a  half  years 
after  he  was  admitted  to  the  bar;  that  Jones  was  em- 
ployed in  other  litigation  by  or  through  Mr.  Springer 
from  which  he  received  nine  thousand  dollars,  Mr.  Spring- 
er placing  the  amount  at  $15,000;  that  the  suit  of  the 
Maxwell  Land  Grant  Company  v.  Dawson  was  tried  twice 
in  the  district  couri;,  twice  by  the  supreme  couri;  of  the 
territory,  once  by  the  supreme  court  of  the  United  States, 
the  final  decision  being  in  favor  of  Dawson.  Springer 
testifies  that  he  paid  Jones  five  hundred  dollars  for  his  fee, 
two  hundred  dollars  for  expenses  to  Washington,  and  one 
hundred  dollars  for  a  lawyer  of  Washington  City,  and 
Jones  does  not  deny  that  he  received  five  hundred  dollars. 
Jones  testifies  that  his  services  were  reasonably  worth  $75,- 
000.  Several  expert  witnesses  were  examined  as  to  the 
value  of  the  property  involved  in  the  Dawon  suit,  vari- 
ously estimating  the  value  of  the  land  to  be  from  $40,000 
to  $150,000,  and  services,  in  the  absence  of  contract,  at 
from  $2,000  to  $125,000.  The  above  is  substantially  all 
of  the  evidence  as  shown  bv  the  summarv  thereof  in  the 
transcript,  the  original  evidence  is  not  before  the  court. 
It  is  manifest  from  this  evidence,  that  the  question  for  the 
jury  to  determine  was  not  whether  or  not  there  was  a 
parol  contract  entered  into  between  the  parties,  not  wheth- 
er or  not  valuable  services  were  renderel  under  it,'  as 
these  facts  were  admitted,  but  the  question  for  the  jury 
was  as  to  the  terms  of  the  contract  with  reference  to  com- 
pensation, that  is  to  say,  did  the  contract  provide  that 
Jones  should  receive  reasonable  compensation  for  his  ser- 
vices as  contended  by  the  plaintiffs?  or  did  the  contract 
provide  that  Jones  should  receive  $500  in  full  for  ser- 
vices rendered  under  the  contract,  as  contended  by  the  de- 
fendants?    2nd.     Was  such  contract  subsequently  modi- 
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fi<»(l?  and,  3rd.  Was,  plaintiff  paid  in  full  before  suit? 
These  were  purely  issues  of  fact  for  the  sole  determina- 
tion of  the  jurv,  tnd,  there  being  a  conflict  of  evidence, 
which  counsel  for  plaintiffs  in  error  designate  as  ^aston- 
ishing,  not  to  say  appalling'  and  which  the  counsel  for  de- 
fendants in  error  refer  to  as  a  Hiopeless  conflict,'  if  the 
issues  were  fairly  submitted  to  the  jurv  by  the  court  in  the 
instructions,  the  verdict  of  the  jury  should  not  be  dis- 
turbed. It  was  the  exclusive  privilege  and  also  the  dut>' 
of  the  jury  to  determine  the  weight  to  be  given  the  evi- 
dence, and  to  pass  upon  the  credibility  of  the  witnesses. 
This,  it  must  be  presumed,  was  done,  and  resulted  in  a 
verdict  in  favor  of  the  defendants.  Obviously,  this  ver- 
dict means  that  the  jurs'  concluded  that  the  defendants 
contention  was  correct,  that  under  the  contract  Jones  was 
only  entitled  to  five  hundred  dollars  for  his  services;  that 
the  full  amount  had  been  paid  before  suit  and  that  there 
had  not  been  any  subsequent  modification  of  the  terms  of 
the  contract,  enabling  Jones  to  recover  more,  upon  a 
quantum  meruit.  If  the  jury  believed  the  testimony  of 
Springer  in  preference  to  that  of  Jones,  they  had  a  per- 
fect right  to  do  so,  and  the  necessary  result  of  such  belief 
would  be  the  verdict  rendered. 

This  view  of  the  case  brings  it  clearly  within  the  law 
as  laid  down  in  the  decisions  of  this  court,  above  cited, 
unless  the  court  failed  to  present  the  case  fairly  to  the 
jury  in  its  instructions. 

The  record  shows,  that  of  the  16  paragraphs  of  the 
court's  charge,  but  a  single  paragraph — Xo.  13 — is  object- 

(h1  to  as  erroneous,  by  counsel  for  plaintiffs  in  error, 
2      either  in  their  briefs  or  oral  argument.     The  fifteen 

paragraphs  of  the  court's  charge,  to  which  no  objec- 
tion was  made,  are  not  before  the  court  for  consideration, 
except  for  the  purpose  of  ascertaining  whether  or  not  th^ 
case  was  fairly  submitted  to  the  jury,  by  them.  An  exam- 
ination of  them  shows,  the  issues  were  presented  in  a  faif 
and  impartial  manner,  so  acceptably  indeed,  that  no  as- 
signments of  error  are  predicated  upon  them. 

Paragraph  Xo.  13  relates  solely  to  the  burden  of 
proof,  and  being  the  only  paragraph  upon  which  error  is 
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assigned,  it  follows,  that  all  of  the  other  issues  were  sub- 
mitted to  the  jury  by  the  court  in  a  manner  entirely  ac- 
ceptable to  the  parties  to  the  suit,  and  the  cause  was  argued 
by  counsel  before  the  jury  upon  those  instructions.  As  to 
Paragraph  No.  13,  the  record  discloses  the  following  facts : 

"And  thereafter  the  argument  of  counsel  to  the  jury 
proceeded,  and  after  the  argument  of  one  counsel  on  behalf 
of  the  plaintiffs  and  of  both  counsel  on  behalf 
of  the  defendants  had  been  concluded,  and  before  the  be- 
ginning of  the  closing  argument  by  Mr.  Field  on  behalf  of 
the  plaintiffs,  the  court  said  to  the  jury : 

"  ^Gentlemen  of  the  jury : 
"  ^n  the  thirteenth  instruction  given  you  by  the  court, 
in  which  I  spoke  about  the  burden  of  proof,  I  have  con- 
cluded to  modify  that  instruction  by  striking  out  the  words 
material  fact  in  the  second  line  and  inserting  in  lieu 
thereof,  the  word  issue,  and  also  in  the  same  line  the  word 
fact  and  insert  in  lieu  the  word  issve,  and  in  the  fifth  line 
strike  out  the  words  material  fact  and  put  in  the  word 
visue,  so  the  instruction  will  read,  gentlemen,  as  follows: 

"  ^n  this  case  the  burden  of  proof  is  on  the  plaintiffs 
as  to  ever}'  issue,  except  that  of  pajrment,  as  to  which  issue 
the  burden  of  proof  is  upon  the  defendants.  In  order  to 
entitle  the  plaintiffs  to  recover  in  this  case  they  must  es- 
tablish every  such  issue  with  the  exception  aforesaid  by  a 
preponderance  of  the  evidence;  and  if  you  find  that  the 
evidence  bearing  upon  the  plaintiffs'  cause  is  evenly  bal- 
anced, or  that  it  preponderates  in  favor  pf  the  defend- 
ants, then  the  plaintiffs  cannot  recover,  and  you  should 
find  for  the  defendants. 

"  ^Now,  gentlemen,  I  will  withdraw  instruction  No. 
13,  given  to  you  before  and  insert  and  give  you  this  amend- 
ed instruction  instead.' 

The  court  read  the  foregoing  amended  instruction 
from  a  carbon  copy  of  the  orijrinal  charge  in  which  the 
words  above  mentioned  as  stricken  out  were  crossed  out 
with  a  pencil,  and  the  words  mentioned  as  havin.jj  been 
inserted  were  written  in  with  ])encil.  After  the  foregoing 
amended  instruction  was  read  to  tlie  jury,  Mr.  Field,  of 
counsel  for  plaintiff,  said  to  the  court : 

(Mr.  Field  to  the  Court)  :     As  thus  modified,  I  think 
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tlie  charge  is  absolutely  without  objection,  if  the  court 
please. 

The  aineiulnient  to  the  thirteenth  instruction  by  the 
court  to  the  jury,  as  thus  made  was  also  taken  down  by  the 
court  stenograj)her  and  transcribed  by  the  said  stenogra- 
pher from  his  notes  of  the  proceedings  of  the  trial  and 
attached  to  the  original  charge  on  file,  after  the  verdict 
of  the  jury  had  been  returned." 

The  modification  made  by  the  court  in  paragraph  Xo. 
13  as  originally  given,  was  to  substitute  in  writing  the 
word   "issue"   for  the  word   "fact"   or   "material     fact." 
This  modification  was  made  in  conform it^'  to  the  views 
of  counsel  for  plaintiffs  in  error.     There  was  no  objection 
made  to  the  method  of  modification,  nor  to  its  being  rea^l 
to  the  jury  from  a  carbon  copy.     On  the  contrary,  aft^r 
all  this  was  d^one  counsel  for  plaintiffs  in  error  said,  "As 
thus  modified,  I  think  the  charge  is  absolutely  without  ob- 
jection." 

These  proceedings  took  place  in  open  court,  and  prior 
to  the  closing  argument  in  behalf  of  plaintiffs  in  error, 
so  as  to  enable  counsel  to  present  the  cause  to  the  juTV 
upon  the  modified  instruction.  It  is  difficult  to  under- 
stand, therefore,  how  the  jury  could  liave  been  deceived 
or  misled  in  that  regard  to  the  prejudice  of  plaintiffs  in 
eiTor.  Counsel  allege  as  error,  that  the  modified  instruc- 
tion was  not  taken  to  the  jury  room,  by  the  jury.  The 
record  does  not  seem  to  warrant  this  assignment.  The 
record  does  not  affirmatively  show  that.anv  of  the  instruc- 
tions  were  taken  by  the  jury  to  their  room,  and  yet,  tli^* 
instruction  was  modified,  read  to  the  jury,  and  the  court 
had  notified  the  jury  that  tlie  original  Xo.  13  had  been 
withdrawn,  before  the  jury  retired.  If  counsel  base  this 
assignment  upon  the  record  satoment  as  to  what  the  steti- 
ographer  did,  it  is  clearly  insufficient.  The  statement  is. 
"The  amendment  to  the  thirteenth  instruction  bv  the  couxt 
to  the  jury,  as  thus  made  was  also  taken  down  by  the  couxt 
stenographer  and  transcribed  by  said  court  stenographer 
from  his  notes  of  the  proceedings  of  the  trial,  and  at- 
tached to  the  original  charge  on  file,  after  the  verdict  of 
the  jury  had  been  returned."  The  substance  of  the 
statement  is,  that  the  stenographer  took  down  the  court'*' 
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modification,  and  having  transcribed  liis  notes  of  para- 
graph 13,  as  modified,  attached  the  same  to  the  charge  of 
the  court  on  file,  after  the  verdict  had  been  rendered.  But 
the  record  shows  that  the  Chief  Justice  made  the  modifi- 
cation desired  upon  a  carbon  copy  of  tlie  original  para- 
graph 13  and  read  the  same  to  the  jur^-.  It  is  true  the 
record  is  silent  as  to  actual  handing  of  the  cliarge,  or  anv 
part  of  it  to  the  jury,  but  it  will  be  presumed  that,  that 
which  should  have  been  done,  was  done,  in  the  absence  of 
proof  to  the  contrary  or  objection  upon  that  ground.  The 
stenographer  may  have  done  as  stated,  and  yot,  the  charge 
and  the  modified  carbon  copy  which  had  been  substituted 
for  the  original  paragraph  13,  may  have  been  before  the 
jury  while  they  were  deliberating  upon  their  verdict.  The 
court  seems  to  have  done  all  in  his  power  to  correct  para- 
graph 13  in  accordance  with  the  views  of  counsel  for  plain- 
tiff in  error,  and  to  the  metliod  adopted,  that  the  original 
paragraph  was  withdrawn  and  the  amended  one  given  then 
there  was  no  objection  at  the  time.  Tf  the  court  did  not 
actually  take  the  original  paragraph  from  the  jury,  upon 
giving  them  the  modified  substitute,  so  that  both  were  be- 
fore them,  it  is  inconceivable  that  the  jury  would  be  de- 
ceived or  misled  as  to  which  they  should  consider.  The 
phrase  "original  charge  on  file"  to  which  the  stenographer 
attached  his  transcript,  does  not  necessarily  mean  para- 
graph 13,  as  it  may,  and  apparently  does  refer  to  the  en- 
tire charge  of  the  court.  Taking  the  position  that  para- 
graph 13  was  not  modified  and  was  not  before  the  jury, 
counsel  for  yjlaintiff  in  error  make  three  assignments  of 
error  upon  it:  No.  9,  that  it  was  an  oral  modification; 
Xo.  10,  that  the  original  paragraph  was  not  modified  in 
writing  as  attempted,  and  No.  11,  that  part  of  the  charge 
was  not  in  writing.  In  our  opinion  these  assignments  are 
not  well  taken  for  the  reasons  above  stated.  Counsel  for 
plaintiffs  in  error  still  insisting  that  paragraph  13,  as 
modified,  was  not  before  the  jurv,  refer  the  court  to  sub- 
section 128  of  the  Code,  wherein  it  is  provided : 

"The  covri  may  of  its  o\vti  motion,  give  Ul-r  instruc- 
tions  in  writing,  and  all  instructions  shall  be  given  hy 
the  court  before  argument  and  shall  he  carried  hy  the  jury 
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to  their  room  for  their  guidance  to  a  correct  verdict  ac- 
cording to  the  law  and  the  evidence," 

This  precise  language  is  found  in  section  2188  R.  S. 
Missouri,    1889,   from   which   it  was   undoubtedly  taken 

and  also  in  former  statutes.  In  adopting  the  Mis- 
3     souri  statute,  this  court  has  held,  that  we  also  adopt 

the  construction  which  the  courts  of  that  state  put 
upon  it.  In  the  case  of  Grove  v.  City  of  Kansas  City,  75  Mo. 
672,  the  supreme  court  of  Missouri  construing  a  provision 
similar  to  this,  held  that  where  no  objection  is  raised  on 
account  of  the  failure  of  the  jury  to  take  the  instructions 
with  them,  there  is  no  ground  for  a  new  trial. 

As  to  the  necessity  for  seasonable  objection,  this  court 
in  the  case  of  Neher  v.  Armijo,  UN".  M.  67,  said : 

^T!t  is  fundamental  that  errors  complained  of  must 
be  objected  to  and  exceptions  saved,  or  they  will  be  dis- 
regarded in  an  appellate  court.  *  *  *  •  In  so  holding  we  are 
not  unmindful  of  sub-section  119,  section  2685,  Com. 
Laws,  1897,  which  dispenses  with  the  formal  exceptions, 
but  in  no  sense  dispenses  with  objections  in  order  to  pre- 
serve the  error  complained  of.  We  simply  hold  that  ob- 
jections must  be  preserved  according  to  the  form  of  law  to 
be  available  in  this  court.*' 

And  on  page  519-20  this  court  further  says  in  dis- 
cussing the  necossitv  for  objection  under  section  897,  C.  L. 
1897: 

"Can  it  be  pretended  that  immaterial,  invited  or 
v/aived  errors  are  to  be  passed  upon?  We  think  not.  An 
error  of  the  trial  court  ceases  to  be  such  in  the  appellate 
court  if  the  same  is  immaterial,  invited  or  waived.  We 
are  confirmed  in  this  conclusion  by  the  persistent  ruling 
of  this  court  ever  since  this  statute  was  passed  in  1889,  to 
the  eflFect  that  only  such  errors  as  are  properly  saved  and 
presented  will  be  considered." 

Objection  was  made  in  the  motion  for  new  trial ;  this 
was  also  done  in  the  case  from  ^lissouri  above  referred 
to,  but  the  court  held  that  this  was  too  late.  It  would 
seem  to  be  a  dauir^Tous  precedent  to  hold  that  a  new  trial 
should  he  granted  or  reversal  had,  where  the  juiy  throufirh 
carelessness,  inadvertance  or  otherwise  fails  to  take  the 
court's  instrnotions  with  them,  after  the  same  have  been 
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read  to  them.  Error  is  assigned  upon  the  giving  of  in- 
struction 13  in  the  original  form,  in  the  use  of  the  word 
fact  instead  of  the  word  issue  as  used  in  the  modified 
form  which  counsel  concede  to  be  a  correct  statement  of 
the  law.  This  assignment  is  made  upon  the  theory  that 
the  court  did  not  properly  modify  the  charge.  We  can- 
not concede  the  correctness  of  the  position  of  counsel  for 
plaintiffs  in  error,  even  if  the  modification  was  ineffectual. 
While  the  word  issue  may,  in  many  instances,  be  more 
comprehensive  than  the  word  fact,  under  the  pleadings 
in  this  case  there  is  no  such  difference  as  would  be  prejudi- 
cial to  plaintiffs  in  error,  and  constitute  reversible  error. 
The  original  instruction  was: 

"In  this  case  the  burden  of  proof  is  upon  plaintiffs 
as  to  every  material  fact,  except  that  of  pajrment,  as  to 

which  fact  the  burden  of  proof  is  upon  the  dofend- 

4  ants.     In  order  to  entitle  the  plaintiffs  to  recover  in 
this  case  thev  must  establish  every  such  material  fact 

with  the  exception  aforesaid  by  a  preponderance  of  the 
evidence;  and  if  you  find  that  the  evidence  bearinsr  upon  ■ 
the  plaintiffs^  case  is  evenly  balanced  or  that  it  prepon- 
derates in  favor  of  the  defendants,  then  the  plaintiffs  can- 
not recover,  and  you  should  find  for  the  defendants." 

If  the  plea  of  pa3rment  had  been  the  sole  plea,  there 
would  be  force  in  the  contention  of  plaintiffs  in  error.  Be- 
ing an  affirmative  defence,  tlie  plaintiffs'  case  would 

5  have  been  confessed,  and  the  onus  would  be  upon  the 
defendants  in  error  to  avoid  the  effect  of  this  by  prov- 
ing payment  in  full.  Or,  if  the  defendants  in  error  had 
also  pleaded  a  general  denial,  but  before  trial  had  with- 
drawn it  electing  to  stand  upon  the  plea  of  payment,  the 
defendants  would  then  have  assumed  the  affirmative,  and 
the  burden  of  proof  being  cast  upon  them,  would  have 
been  entitled  to  have  opened  and  closed  the  case.  Cyc.  Vol. 
16,  pages  92(),  929,  and  cases  cited ;  American  Digest,  Vol. 
46,  page  738.  But  this  is  not  the  rule  when  a  general 
denial  is  also  pleaded.  Where  a  defendant  denies  an  alle- 
gation material  to  the  plaintiff^s  case,  the  burden  is  on  the 
plaintiff  to  establish -its  truth.  Cyc.  Vol.  16,  929,  note  23. 
Pomeroy  on  Code  Remedies,  section  724,  says : 

"When  a  denial  is  pleaded  in  connection  with  a  de- 
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fense  of  new  matter,  the  admission  in  the  one  can  never 
be  used  to  destroy  the  effect  of  the  other.  The  concession 
of  a  defense  by  way  of  confession  and  avoidance  do  not 
obviate  the  necessity  of  proving  the  averments  contradicted 
by  the  denial.    This  rule  is  universal.*^ 

In  this  case  there  is  a  dispute  as  to  the  terms  of  n 
parol  contract.  Bach  party  claims  the  terms  to  have  been 
difficult  and  so  testify.  In  such  case  the  general  issue 
casts  the  burden  of  proof  upon  the  plaintiff  to  establish 
his  version  of  the  contract,  and  further,  to  show  that  some 
amount  is  due  him  under  it. 

In  the  case  of  Garretson  v.  Betsar,  57  Iowa,  470,  the 
supreme  court  of  Iowa  said: 

"The  defendant  simply  sets  up  the  agreement  ss  he 
unrlerstood  it  and  alleges  he  had  complied  with  it.  It  wa^ 
not  incumbent  on  the  defendant,  in  order  to  defeat  plain- 
tiff's claim,  to  prove  this  agreement  and  compliance  with 
it.  The  substantial  issue,  and  which  involves  the  merits 
of  the  case,  is  whether  there  is  due  the  plaintiff  $300  on 
the  contract  to  purchase.  The  plaintiff  alleges  that  sunn 
due.  The  defendant  denies  that  sum  or  any  other  amount 
due  *  ♦  *  *.  The  burden  of  proof  is  on  the  plaintiff 
to  establish  that  fact  that  is,  that  some  amoimt  was  duo." 

The  parties  were  in  direct  conflict  as  to  the  fact,  ancl 
the  burden  of  proof  was  upon  the  plaintiff.  Dittle  v~ 
Dimmick,  143  N.  Y.  552. 

Under  the  general  issue,  or  a  general  denial,  the 
plaintiff  has  the  burden  of  proving  his  claim.  And  in 
case  the  defendant  denies  merely,  or  answers  so  as  not  to 
admit,  the  plaintiff  has  the  burden  through  the  trial  as 
to  evers^  part  of  the  case.  Selma,  etc.  Ev.  Co.  v.  D.  S., 
139  U.  S.  560:  Heinman  v.  Hurd,  62  N.  Y.  456;  Murphy 
V.  Harris,  77  Cal.,  104;  Knapp  v.  Roche,  94  N.  Y.  332; 
Brown  v.  Forbes,  6  Dak.  273;  Hun  v.  Van  Dyck,  26  Hun, 
567 ;  Van  Giosen  v.  Van  Giesen,  et  al.,  10  K  Y.  316  ; 
Quin  Adm.  v.  Lloyd  41,  N.  Y.  349;  Grews  v.  Bleakley,  16 
111.  21;  Sinnamon  v.  Melbome,  4  Greene  (Iowa)  309; 
Wheatley  v.  Phelps,  3  Dana  (Ky.)  302;  Miller  v.  Brooks, 
4  Sraed.  &  M.  (Miss.)  175;  Somerville  v.  Stewart,  48  If- 
J  L.  117. 

The  defendants  in  error  did  not  set  up  a  special  con- 
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tract,  but  only  a  general  denial  that  the  contract  was  as  . 
the  plaintiff  alleged.  In  our  opinion,  payment  could  have 
been  proven  under  the  general  denial,  as  it  devolved  upon 
the  plaintiffs  in  error,  to  establish  a  sum  due  as  they  al- 
lege a  breach  by  failure  to  pay.  Wetmore  v.  San  Fran- 
cisco, 44  Cala.  300;  Mickle  v.  Hinton,  92  Cala.  597-8; 
Fresch  v.  Caler,  21  Cala.  74-5. 

The  first  and  second  paragraphs  of  sub-section  2685 
of  our  Code,  are  identical  with  section  437  Civil*  Code  of 
California,  hence  the  above  cited  cases  seem  to  be  in  point 
here.  But  the  plea  of  pa>Tnent,  pleaded  as  it  was  after  a 
general  denial,  could  not  under  any  circumstances  cast  up- 
on the  defendants  in  error  the  burden  except  as  to  the  fact 
of  payment  as  stated  in  the  original  instruction  13. 

Counsel  for  plaintiffs  in  error,  in  their  brief,  con- 
tending that  the  burden  was  cast  upon  the  defendants  in 
error  under  the  plea  of  payment,  insist  that,  "under  the 
issue  as  made  up  in  this  case  they  could  show  this  in  either 
of  two  ways:  First,  by  showing  a  special  contract  for  an 
agreed  price,  and  the  pa}Tnent  of  that  price;  or  second, 
by  showing  that  they  had  paid  the  reasonable  value  of  the 
services  rendered.  In  either  event  it  »was  incumbent  upon 
them  to  show  affirmatively  all  the  facts  necessary  to  es- 
tablish their  plea,  and  that  too,  by  a  preponderance  of  the 
evidence." 

We  do  not  so  understand  the  law,  unless  the  plea  of 
pa^Tuont  was  pleaded  alone,  or  in  the  absence  of  a  general 
denial.  Plaintiffs  in  error  assert  that  the  burden  of  proof 
was  on  the  defendants  in  error  to  show^^  a  special  contract 
for  an  agreed  price,  and  the  payment  of  that  price."  But 
under  the  general  issue  the  burden  was  on  the  plaintiffs 
in  error  to  prove  the  contract  alleged  and  the  amount  duo 
under  it,  the  single  fact  of  payment  being  left  to  the  de- 
fendants in  error,  if,  indeed,  that  was  required  of  them. 
Therefore,  tliis  instruction  was  not  prejudicial  to  the  plain- 
tiffs in  error  even  in  its  original  form  and  ought  not  to 
work  a  reversal  of  the  cause. 

Error  is  assigned  upon  the  refusal  of  the  court  to 
6     give  two  instructions  requested  by  the  plaintiffs  in 

error. 

The  first  was  as  follows: 


1 
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"^If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff, A.  A.  Jones,  agreed  with  the  defendant,  Charles 
Springer,  to  defend  the  case  of  the  ^faxwell  Land  Grant 
Company  v.  John  B,  Dawson,  for  a  fee  of  five  hundred 
dollars,  and  that  thereafter  and  before  the  rendition  of  all 
the  services  agreed  so  to  be  rendered  by  said  Jones,  in  said 
cause,  the  said  Springer  said  to  the  said  Jones :  '^^ou  can- 
not be  expected  to  attend  to  this  business  for  any  five 
hundred  dollars;  go  on  with  the  case  and  we  will  see  how 
we  come  out,  and  after  it  is  all  over,  you  will  be  paid  what 
is  right."  or  words  to  that  effect,  and  such  proposition  was 
accepted  and  acted  on  by  Jones  then  the  plaintiff  in  this 
case  are  entitled  to  recover  for  the  services  of  said  Jones 
in  said  case  whatever  the  same  mav  be  reasonably  worth, 
a.-:  sho^n  bv  the  evidence  in  this  case." 

Evidently  the  court  refused  this  instruction  upon 
the  ground  that  the  court  had  substantially  given  the  same. 
The  court  gave  the  following  charge  upon  that  branch  of 
the  case : 

4. 
•  ^Tlaintiffs  admit  that  there  was  a  contract  made  at 
the  time  of  Mr.  Jones'  employment  in  said  case  fixing  the 
amount  of  his  compensation  at  five  hundred  dollars 
for  the  trial  of  the  cause  in  the  district  court  and 
supreme  court  of  the  Territory,  and  that  three  hundred 
dollars  was  paid  to  plaintiff  Jones  under  said  contract, 
but  they  deny  that  said  contract  covered  any  services  of 
Jones  in  the  supreme  court  of  the  United  States,  or  when 
said  cause  came  back  for  trial  to  the  district  court  and 
supreme  court  of  the  Territory  for  the  second  trial. 

5. 

"Plaintiffs  claim,  however,  that  the  original  contract 
in  relation  to  the  services  of  A.  A.  Jones,  was  modified 
by  a  subsequent  agreement  made  with  the  defendant 
Charles  Springer  to  the  effect  that  his  compensation  was 
not  to  he  limited  to  tlie  five  hundred  dollars  orijrinally 
fixed,  hut  that  he  should  go  on  with  the  litigation,  see  how 
it  came  out.  and  then  Charles  Springer  would  do  what 
was  right  and  after  tlie  i)ro])erty  should  be  sold  he  wonl'^ 
]>ay  said  Jonc^s  a  big  cash  fee.** 
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8. 
''If  the  jury  believe  from  the  evidence  that  the  origi- 
nal contract  in  relation  to  Mr.  Jones'  compensation  was 
afterwards  modified  so  that  such  compensation  was  not  to 
be  limited  to  the  $500.00  agreed  upon,  then  you  should 
find  for  the  plaintiffs  in  such  sum  as  you  believe  from 
the  evidence  to  be  a  reasonable  value  of  the  services  of 
Jones,  less  whatever  sum  may  have  been  paid." 

This  part  of  the  court^s  charge  substantially  covered 
the  instruction  requested.  Counsel  objected  to  the  clause 
o.'  the  5th  paragraph  as  to  the  payment  of  a  'big  cash  fee,' 
as  calculated  to  mislead  the  juy  into  the  belief  that  both 
of  these  statements  were  made  in  the  same  conversation. 
Jones  testified  that  Springer  made  both  of  these  statements 
and  each  of  them  were  evidently  intended  to  show  a  modi- 
fication of  the  agreement  and  the  court  gave  the  plaintiffs 
in  error  the  benefit  of  both.  The  jury  were  left  to  deter- 
mine from  their  remembrance  of  the  evidence,  what  the 
fact  was  as  to  the  modification  of  the  agreement.  It  is  not 
error  to  refuse  to  give  an  instruction  requested,  where  the 
same  has  been  substantially  given  by  the  court.  Beall  v. 
Territorv',  1st  X.  M.  507;  Territory  v.  O'Doimell,  4  N.  M., 
196;  Prior  v.  Cattle  Co.,  6  N.  M.,'  44;  Territory  v.  Baker, 
4  X.  :M.,  2:56;  U.  S.  v.  De  Amador,  6  N.  M.,  173;  Kirchner 
V.  Laughlin,  6  X.  M.,  300;  Daily  v.  Bernstein,  6  X.  M., 
380;  Territory  v.  Edie,  6  X.  M.,  555;  Territorv  v.  Tru- 
jillo,  r  X.  M.\  43;  U.  S.  v.  Vigil,  7  X.  M.,  296;  Deser- 
ant  V.  Cerrillos  Coal  R.  R.  Co.,  9  X.  M.,  495. 

The  second  instruction  which  the  court  refused  is 
as  follows: 

'The  court  instructs  the  ]\\Ty  that  the  credibility  of 
the  witnesses  is  a  question  exclusively  for  the  jury;  and 
the  law  is,  that  where  two  witnesses  testify  directiv 
7  opposite  to  each  other,  the  jury  are  not  bound  to  re- 
gard the  weight  of  the  evidence  as  evenly  balanced. 
The  jury  have  a  right  to  determine  from  the  appearance^ 
of  the  witnesses  on  the  stand,  their  manner  of  testifyin,<r, 
their  apparent  candor  and  fairness;  their  apparent  intelli- 
gence oy  lack  of  intelligence  and  from  all  of  the  other 
sun*ounding  circumstances  appearing  on  the  trial,  which 
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witness  is  the  more  worthy  of  credit  and  to  give  credit  ac- 
cordingly." 

Paragraphs  14  and  15  of  the  court's  charge  submitted 
to  the  jury  every  element  of  the  requested  instruction, 
except  the  limitation  to  two  witnesses.  At  the  time  the 
court  was  called  upon  to  deliver  his  charge  the  testimony 
of  several  witnesses  was  before  the  jury.  The  court  could 
not  say  that  the  testimony  of  some  of  the  other  witnesses 
would  not  be  considered  by  the  jury  as  bearing  upon  the 
testimony  of  Jones  and  Springer,  and  hence,  a  general 
instruction  as  to  the  weight  of  the  testimony  and  credi- 
bility of  the  witnesses  was  deemed  proper.  We  are  of  the 
opinion  that  the  charge  of  the  court  relating  to  the  testi- 
mony of  all  the  witnesses,  was  as  favorable  to  the  plain- 
tiffs in  error,  as  the  case  warranted,  and  while  we  see  no 
objection  to  the  giving  of  the  instruction  as  requested, 
it  was  not  error  to  refuse  it  as  the  general  instruction 
directed  the  jury  to  consider  the  same  elements  in  the  tes- 
timony of  all  of  the  witnesses,  including  Jones  and  Spring- 
er, that  the  requested  instruction  would  have  required 
them  to  consider  as  to  that  of  Jones  and  Springer. 

The  court  refused  to  take  from  the  jury  the  testimony 
of  witnesses  John  D.  W.  Veeder,  R.  E.  Twitchell  and  Jere- 
miah Leahy  as  to  the  value  of  the  services  of  Mr.  Jones 
and  this  ruling  is  assigned  as  error. 

There  is  no  room  for  doubt,  that  the  jury  found  in 
favor  of  the  defendants  in  error  upon  the  ground  that 
til  ere  was  a  special  contract,  by  which  Jones  agreed  to 
accept  five  hundred  dollars  in  full  of  all  his  services  in  the 
Dawson  case;  that  there  had  not  been  a  modification  of 
the  agreement,  and  that  Springer  had  paid  Jones  in  full. 
This  is  conclusively  shown  in  the  fact  that  the  lowest  value 
fixed  Jones'  services,  in  the  absence  of  contract,  by  the 
witnesses  on  either  side,  was  two  thousand  dollars,  the 
highest  being  more  than  one  hundred  thousand  dollars, 
and  if  the  jury  had  found  that  there  was  no  contract  lim- 
iting Jones  to  the  sum  of  five  hundred  dollars,  and  that 
the  value  of  his  services  was  provable,  they  could  not  have 
rendered  the  verdict  they  returned. 

Whether  or  not  there  wa5  a  contract  limiting  Jones 
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to  a  fee  of  five  hundred  dollars,  was  the  first  question  for 
the  jury  to  determine,  and  having  found  that  there  was 

8  such  contract,  all  testimony  as  to  the  value  of  Jones' 
services  and  tiie  value  of  the  land  involved  in  the  Daw- 
son suit  became  immaterial  and  not  for  the  consideration 
of  the  jury.  A  ruling  as  to  the  admission  or  rejection  of 
such  evidence,  in  the  face  of  the  verdict  of  the  jury  would 
not  constitute  error,  regardless  of  its  character. 

Where  the  subject  matter  of  an  exception  becomes 
immaterial  in  the  progress  of  the  cause,  it  cannot  be  as- 
signed as  error,  even  though  the  ruling  was  erroneous. 
Greenleaf  v.  Birth,  5th  Pet.  132;  Philadelphia  R.  R.  v. 
Howard,  13  How.  334;  Brobst  v.  Brock,  10  Wall.,  528; 
Wilson  V.  National  Bank,  103,  TJ.  S.  777;  Cavendar  v. 
Cavendar,  114  U.  S.,  471. 

We  do  not  wish  to  be  understood  as  holding  that  the 
court  committed  error  in  the  ruling  upon  this  evidence 
in  the  court  below,  on  the  contrary,  in  our  opinion,  the 
rulings  are  sustained  by  the  weight  of  authority,  but,  as 
the  issue  upon  which  this  testimony  was  received,  became 
wholly  immaterial  by  the  verdict  of  the  jury,  no  prejudice 
could  result  to  the  plaintiffs  in  error,  and  error  if  com- 
mitted, would  be  harmless. 

What  has  been  said  above  applies  with  equal  force 
to  the  assignments  regarding  the  rulings  of  the  court  as  to 
the  testimony  of  Mr.  Twitchell  as  to  the  market  value  of 
coal  lands,  and  as  to  that  of  Mr.  Larrazolo  in  regard  to 
the  professional  standing  of  Mr.  Jones,  and  we  do  not 
deem  it  necessary  to  further  consider  those  assignments. 

Counsel  for  plaintiffs  in  error  moved  the  court  to 
strike   out  that  portion   of    the  testimony  of    witnesses 

Twitchell,  Veeder  and  Leahy,  relative  to  the  value 

9  of  the  property,  upon  the  groimd,  that  the  testimony 
of  such  witnesses  is  based  on  an  assumed  value,  and 

that  this  assumption  is  not  based  upon  the  evidence  nor  was 
it  disclosed  to  the  jury.  The  synopsis  of  the  testimony 
in  chief,  shows,  that  all  of  these  witnesses  testified  that 
they  were  familiar  with  the  decisions  rendered  in  the  Daw- 
son case,  both  in  the  territorial  courts  and  supreme  court 
of  the  United  States ;  that  they  had  examined  the  record 
and  proceedings  in  the  case,  and  that  they  could  express 
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an  opinion  as  to  the  value  of  Jones*  services,  in  the  absence 
of  contract.  The  record  of  the  proceedings  in  the  Daw- 
son case,  was  introduced  in  evidence.  It  would  appear 
from  this,  that  their  testimony  was  based  upon  the  testi- 
mony in  the  case  as  to  the  value  of  Jones'  services.  Counsel 
in  their  brief  state  that  the  hypothetical  question  pro- 
pounded on  behalf  of  the  defendants  in  error,  to  these 
witnesses,  omitted  the  element  of  value  of  the  property 
in  the  Dawson  suit.  The  transcript  has  not  brought  into 
this  court  the  hypothetical  questions  propounded  in  the 
court  below,  to  these  witnesses,  and  counsel's  synopsis  of 
the  testimony  in  chief,  does  not  include  these  questions.  In 
the  absence  of  the  questions  which  the  court  has  a  right 
to  examine  in  determining  their  contents  we  must  assume 
that  the  questions  were  properly  framed.  This  objection 
is  urged  especially  as  to  the  testimony  of  Mr.  Twitchell, 
but  Mr.  Twitchell  testified :  *Ttf  y  entire  testimony  has  been 
given  on  the  assumptions  provided  in  the  questions  made 
to  me  by  Mr.  Spiess.  "That  there  were  hypothetical  questions 
propounded  to  these  witnesses,  is  not  questioned,  it  is  only 
objected  that  one  element,  which  coimsel  for  plaintiffs  in 
error  deems  essential,  was  omitted.  This  court  cannot  as- 
sume the  correctness  of  counsel's  contention  as  to  this 
omission,  inasmuch  as  the  h3rpothetical  questions  are  not 
before  the  court. 

The  action  of  the  court  in  denying  the  motion  for  a 
new  trial,  is  also  assigned  as  error. 

Counsel  for  plaintiff  in  error  concede  that,  except  in 
rare  and  unusual  cases,  motions  for  a  new  trial  are  ad- 
dressed to  the  sound  discretion  of  the  court.  It  is  con- 
tended, however,  that  the  overruling  of  this  motion  was 
such  a  gross  abuse  of  discretion  as  to  amount  to  an  error 
of  law.  Counsel  urge  that  the  court  denied  the  motion 
under  the  belief  that  as  trial  judge,  he  was  bound  by  the 
verdict,  even  though  there  was  an  overwhelming  prepon- 
derance of  evidence  against  it.  In  disposing  of  the  mo- 
tion the  court  did  not  file  a  written  opinion,  and  there 
is  nothing  in  the  record  which  discloses  the  views  of  the 
court  in  the  disposition  of  this  motion.  There  was,  how- 
ever, a  direct  conflict  of  evidence  upon  the  issues  submit- 
.    ted  to  the  jury,  which  the  jury  reconciled  by  its  verdict, 
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and  we  are  unwilling  to  say  that  there  was  an  abuse  of 
discretion  by  the  trial  judge^  as  we  deem  the  case  one  of 
those  where  the  motion  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  court. 

For  the  reasons  above  stated  the  judgment  of  the 
court  below  is  affirmed.    It  is  so  ordered. 

Wm.  H.  Pope,  A.  J.,  Frank  W.  Parker,  A.  J.,  Ira  A. 
Abbott,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Mills,  C.  J.,  having  heard  this  case  in  court  below, 
did  not  participate  in  this  decision. 
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[No.  1076,  January  11,  1906.] 

FLETCHEB  M.  LUND,  PlaintiflE  in  Error,  v.  HELEN 
L.  OZANNE,  Defendant  in  Error. 

STLiLABUS. 

1.  The  notice  to  quit,  from  a  landlord  to  a  tenant,  pro- 
vided for  by  section  3347,  of  the  Compiled  Laws  of  New  Mex- 
ico, of  1897,  should  be  sufficiently  definite  to  inform  the  ten- 
ant of  the  origin  and  meaning  of  the  notice;  but  it  is  not 
Indispensable  that  it  should  bear  the  signature  of  the  land-' 
lord. 

2.  Questions  of  law  not  brought  to-  the  attention  of  the 
court  in  proper  form  at  the  trial  of  a  cause,  will  not  be  con- 
sidered by  this  court  on  appeal  or  writ  of  error. 

3.  If  a  lease  contains  no  proyisions  fixing  the  place 
for  payment  of  the  rent  reserved,  a  demand  on  the  leased 
premises  is  not  essential  to  establish  the  liability  of  the 
lessee  to  forfeiture  for  failure  to  pay  rent  which  is  due,  it 
the  practice  of  the  parties  to  the  lease  had  been  to  make 
and  receive  payment  elsewhere. 

4.  It  is  a  proper  exercise  of  the  discretion  of  a  district 
court  in  this  Territory,  to  permit  the  substitution  of  a  copy 
of  a  lost  paper  constituting  a  part  of  the  pleadings,  for  the 
original. 

5.  It  does  not  appear  from  the  record  that  the  Justice 
of  the  peace  before  whom  this  cause  was  originally  tried  had 
not  jurisdiction. 
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Error  to  the  district  court  of  Lincoln  county,  before 
Wm.  H.  Popb^  Associate  Justice.    Affirmed. 

BoBERT  M.  Lund,  and  Catron  &  Gortnbr,  for  plain- 
tiflf  in  error. 

Before  suit  can  be  brought  for  possession  in  any 
class  of  cases  except  where  possession  was  obtained  by  force^ 
intimidation,  fraud  or  stealth,  three  days^  notice  to  quit 
must  be  given  in  writing  to  the  defendant. 

Compiled  Laws  of  New  Mexico  for  1897, 
Sec.  3347;  Romero  v.  Gonzales,  3  N.  M.  8; 
Nason  V.  Best,  17  Kas.  408 ;  Conway  v.  Gore, 
22  Kas.,  '216 ;  Douglass  v.  Whittaker,  32  Kas. 
381;  StuUer  v.  Sparks,  51  Kas.  22;  Doss  v. 
Craig,  1  Colo.  178;  Mead  v.  Kirkpatrick,  8  N. 
J.  L.  308;  Pickett  v.  Bitter,  16  111.  98;  Dutton 
V.  Colby,  35  Me.  505;  Kennedy  v.  Hitchcock, 
4  Port.  (Ala.)  231;  Knowles  v.  Ogletree,  96 
Ala.  558 ;  Forbes,  et  al.,  v.  Glashan,  13  Johns, 
(N.  Y.)  158;  Woodward  v.  Cone,  73  111.,  241; 
Littleton  v.  Clayton,  77  Ala.  571;  Thord  v. 
Beed,  1  Ark.  480. 
Demand  in  writing  must  be  made  and  served  before 
suit  is  brought. 

Hinterberger  v.  Weindler,  2  111.  App.  410 ; 
Thomasson  v.  Wilson,  46  111.  App.  403;  Hyde 
V.  Goldsby,  25  Mo.  App.  29 ;  Pinley,  et  al.,  v. 
Magill,  57  Mo.  App.  481 ;  See  also,  Drehman  ▼. 
Stifel,  41  Mo.  184;  Tevenen  v.  Mohanan,  76 
Cal.  131  ;■  Brommagin  v.  Spencer,  29  Cal.  663. 
Lack  of  averment  or  proof  of  notice  to  quit  has  been 
considered  jurisdictional. 

Stuller  V.  Sparks,  51  Kas.  22;  Douglass 

V.   Whittaker,   Supra.;   Mead   v.   Kirkpatrick, 

Supra. 

An  eviction  by  the  landlord  from  a  part  only  of  the 

demised  premises,  works  a  suspension  of  the  entire  rent, 

though  the  tenant  remains  in  possession  of  the  balance  of 

premises  demised. 

18  Ency.  of  Law  (2nd  Ed.)  pp.  296-7-8; 
Briggs  V.  Hall,  4  Leigh  484,  26  Am.  Dec.  326 ; 
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Camarillo  v.  Fenlon,  49  Cal.  207;  Warren  v. 
Wagner,  75  Ala.  188;  Skaggs  v.  Emerson,  50 
Cal.  3;  Fitchbnrg  Cotton  Crop  v.  Melvin,  15 
Mass.  270;  Reed  v.  Eeynolds,  37  Conn.  474; 
Anderson  v.  Chicago  M.  &  F.  Co.  21  111.  601 ; 
Graham  v.  Anderson,  3  Hair  (Del.)  364; 
Walker  v.  Tucker,  70  111.  527;  Hayner  v. 
Smith,  63  111.  430;  Peck  v.  Hiler,  24  Barb. 
178;  Smith  v.  Stikleman,  58  111.  141;  McClnrg 
V.  Price,  59  Pa.  420 ;  98  Am.  Dec.  356. 
The  landlord  cannot  so  apportion  his  own  wrong  as 
to  enforce  the  lessee  to  pay  anjrthing  for  the  residue. 

Royce  v.  Guggenheim,  106  Mass.  201,  8 

Am.  Rep.  222;  Colburn  v.  Morril,  117  Mass. 

262. 

A  partial  eviction  by  the  landlord  should  be  treated 

at*,  a  complete  eviction  so  far  as  regards  the  payment  of  the 

rent. 

Christopher  v.  Austin,  11  N.  Y.  216;  Note 
in  17  L.  R.  A.  275;  Leishman  v.  White,  1  Al- 
len, 489;  Washburn  on  Real  Property,  Vol.  1 
p.  488,  526,  533;  Taylor  on  Landlord  and 
Tenant,  p.  324,  Sec.  377-8;  See  title  "Evic- 
tion," 11  Ency.  Law  (2nd.  Ed.)  pp.  480-1-2. 
If  the  tenant  be  evicted  he  mav  take  a  new  lease 
from  the  party  evicting  him. 

Merryman  v.  Bourne,  9  Wall.  600;  Mayor 

of  Poole  V.  Whitt,  15  Meeson  &  Melby,  577; 

Emery  v.  Bameet,  4  Common  Bench,  TJ.  S. 

423 ;  Lunsford  v.  Turner,  5  J.  J.  Marsh,  106 ; 

Cuthbertson  v.  Irving,  4  Hurl  &  Norm,  758; 

Jordan  v.   Twells,  cases   tempore  Hardwicko, 

172. 

The  landlord  must  demand  tho  rent  on  the  premises 

when  due  before  it  can  be  said  that  the  tenant  has  forfeited 

the  lease  by  non-payment. 

18  Ency.  Law,  (2nd.  Ed.)  p.  292;  Taylor 
on  landlord  &  Tenant,  Sec.  297,  493-4;  Wash- 
bum  on  Real  Property,  480-1-4. 

Geo.  W.  Prichard,  for  defendant  in  error. 
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A  notice  left  with  the  wife  of  the  tenant  on  the 
premises  is  sufficient. 

1   Parsons  on  Contracts,  Vol.   1,  ]).  4 '54; 
Bell  V.  Bruhn,  30  111.  App.  300. 
The  service  may  properly  be  made  by  leaving  the  no- 
tice at  the  residence  with  a  member  of  the  family  of  the 
tenant. 

Eppstein  v.  Greer,  78  Ind.  348;  Cook  v. 
Creswell,  44  Md.  581;  Walker  v.  Sharp,  103 
Mass.  154;  Steese  v.  Johnosn,  168  Mass.  18; 
Am.  &  Eng.  Ency.*  of  Law,  Vol.  18,  p.  399, 
and  cases  cited. 
An  eviction  by  title  paramoimt  in  a  third  person  has' 
the  following  elements :  Not  only  the  title  must  be  in  the 
third  person,  but  he  must  take  possession  by  virtue  of  his 
title.     If  the  tenant  yields  possession,  it  must  be  when 
the  right  of  entn-  is  assorted  by  the  third  party,  and  there 
must  be  an  immediate  right  of  entry,  and  the  tenant  must 
yield  in  order  to  prevent  being  expelled,  and  in  order  to 
avoid  becoming  a  trespasser,  and  there  must  be  an  entire 
absence  of  collusion. 

Mattis  V.  Robinson,  1st.  Xeb.  3;  Do  Wit 

V.  Pearson,  112  Mass.  8;  Basert  v.  Lawton,  90 

K  Y.  293 ;  Nicholas  v.  Bodie,  158  111.  479. 

The  question  as  to  whether  or  not  a  tenant  has  been 

evicted,  depending  upon  the  intention  of  the  landlord  and 

the  circumstances  of  the  particular  case,  is  always  to  be 

decided  by  the  jury  under  proper  instructions  by    the 

court. 

Rice  V.  Dudley,  65  Ala.  68;  Collins  v. 
Karatopsky,  36  Ark.  316;  Harmon  v.  Jockey 
Club  Wine,  9  Colo.  App.  299 ;  Lynch  v.  Bald- 
win, 69  111.  210;  Barrett  v.  Bodie,  158  111. 
479;  Jackson  v.  Eddy,  12th  Mo.  209,  Am. 
&  Eng.  Ency.  Law,  Vol.  11  (2nd.  Ed.)  p.  466. 
The  landlord  mav  sue  for  his  rent  when  the  tenant 
fails  to  pay  the  same  when  due  according  to  the  agreement. 

Sec.  3345,  Compiled  Laws  1897;  Snb. 
Div.  3rd,  Taylor  on  Landlord  and  Tenant, 
(5th.  Ed.)  See.  163,  and  Note. 
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STATEMENT  OP  FACTS. 

By  written. instrument  made  May  31,  1901,  Urbain 
Ozanne  and  Helen  L.  Ozanne,  husband  and  wife,  the  latter 
being  the  defendant  in  error,  leased  to  Fletcher  M.  Lund, 
the  plaintiff  in  error,  ^^the  Hotel  Ozanne  on  lot  8,  block  5, 
a  store  building  and  reasonable  ground  in  the  rear  thereof 
on  part  of  lot  4,  block  19,  and  the  Ozanne  corral  and 
buildings  on  lots  1  and  2,  block  61,"  all  in  the  town  of 
White  Oaks,  New  Mexico,  for  the  term  of  one  year  from 
June  1,  1901,  with  the  right  to  the  lessee  to  continue  in  the 
use  and  occupation  of  the  premises  a  second  year,  and 
then  a  third,  at  his  election,  at  a  rental  of  twenty-five  dol- 
lars per  month.  The  lease  did  not  provide  that  the  lessee 
should  give  any  notice  of  his  election  to  take  a  further 
term,  and  no  such  notice  was  given,  but  he  continued  in 
possession  into  the  third  year,  without  objection  on  the 
part  of  the  lessors  or  either  of  them,  so  far  as  the  record 
shows.  Early  in  the  tenancy  of  Lund  the  leased  premises 
were  sold  imder  an  order  of  court  and  purchased  by  Henn' 
A.  Ozanne,  a  son  of  TJrbain  Ozanne,  by  agreement  between 
tbem.  By  deed  dated  November  25,  1902,  TJrbain  Ozanne 
and  Helen  L.  Ozanne  conveyed  to  Henry  A.  Ozanne,  lot 
4,  block  19,  lot  1,  block  61  and  lot  2,  block  62,  with  other 
parcels  of  land.  By  a  deed  dated  December  13th,  1902, 
Henry  A.  Ozanne  conveyed  to  Helen  L.  Ozanne  the  Hotel 
Ozanne  and  lot  8,  block  6,  of  the  leased  premises.  It  would 
seem  to  have  been  taken  for  granted  by  the  parties  con- 
cerned that  lot  2,  block  61,  was  meant  by  the  first  convey- 
ance referred  to,  instead  of  lot  2,  block  62 ;  but  the  ques- 
tion is  not  of  essential  importance. 

Evidence  was  admitted  that  at  about  the  time  when 
the  two  deeds  above  named  were  given,  Henrv  A.  Ozanne 
wrote  his  father  that  he  would  not  claim  the  rental  of  the 
portion  of  the  leased  premises  deeded  to  him,  but  it  is 
fairly  to  be  inferred  from  the  testimony  on  the  subject 
that  the  letter,  which  was  not  produced,  preceded  the 
execution  of  the  deed.  Whether  the  letter  was  written  and 
received  before  or  after  that  date,  it  did  not  appear  that  it 
was  brought  to  the  notice  of  the  lessee,  Lund,  and  the  deed 
to  Henry  A.  Ozanne  contained  no  provision  of  the  kind 
claimed  to  have  been  promised  in  it. 
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The  two  deeds  named  were  recorded.  The  lease  was 
not  recorded.     Urbain  Ozanne  died  August  12,  1903. 

In  October,  1903,  Lund  received  a  notice  purporting 
to  come  from  Henry  A.  Ozanne,  stating  that  he  was  the 
owner  of  lot  4,  block  19,  and  of  lots  1  and  2,  block  61,  that 
he  should  claim  five  dollars  per  month  rental  for  the  same, 
and  forbidding  him,  Lund,  to  pay  rent  therefore  to  any 
other  person.  The  notice  was  signed  "E.  L.  Ozanne,  agent 
for  Henry  A.  Ozanne."  It  was  admitted  in  evidence,  but 
there  was  no  proof  of  the  agency  of  E.  L.  Ozanne.  After 
that  time  Lund  refused  to  pay  to  Helen  L.  Ozanne,  the 
full  rental  of  twenty-five  dollars  per  month,  provided  for 
by  the  lease,  but  offered  to  pay  the  twenty  dollars  per 
month  for  the  portion  of  the  leased  premises  of  which  she 
appeared  to  be  still  the  owner.  December  10,  1903,  he 
was  served  with  a  notice  to  surrender  and  deliver  up  the 
^Tiotel  and  premises  known  as  Hotel  Ozanne,  lot  8,  block 
5,  in  the  town  of  White  Oaks."  On  December  16,  1903, 
the  defendant  brought  suit  against  the  plaintiff  in  error 
for  the  unlawful  detainer  of  the  Hotel  Ozanne  and  lot 
8,  block  5,  before  a  justice  of  the  peace  of  the  precinct, 
and  finally  after  verdict  of  a  jury  in  said  district  court 
obtained  judgment  for  the  possession  of  the  premises  de- 
manded and  for  the  rental  of  twenty-five  dollars  per 
month,  doubled  after  the  date  of  judgment  by  the  justice 
of  the  peace  in  favor  of  the  plaintiff. 

OPINION  OF  THE  COURT. 

ABBOTT,  J.— (After  stating  the  facts.)— Of  the 
grounds  of  error  a^^signed,  the  brief  for  the  plaintiff  in 
error  specifically  presents  for  the  consideration  of  the  court 
the  following: 

First.     That  notice  to  quit  and  surrender  possession 
1      of  the  demanded  premises  was  not  given' to  the  plain- 
tiff in  error  as  required  by  section  3347  of  the  Com- 
piled Tjaws  of  1897. 

It  is  not  denied  that  what  puqwrtod  to  be  such  a  no- 
tice was  seasonably  served  on  him,  but  it  is  alleged  that 
it  was  not  siifficiontlv  definite  to  inform  him  that  it  came 

■ 

from  the  defendant  in  error  and  did  not  bear  her  signa- 
ture.    The  statute  in  question  does  not  require  that  such 
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a  notice  shall  be  signed.  Unquestionably^  however^  it 
should  be  so  definite  as  to  inform  the  party  to  whom  it 
i.-  directed,  of  its  source  and  meaning.  The  notice  was 
directed  to  Fletcher  M.  Lund,  and  besides  describing  the 
premises  he  occupied  under  the  lease,  less  the  portion 
deeded  to  Henry  A.  Ozanne,  as  what  he  was  required  to' 
surrender,  contained  this  language :  "This  demand  is  made 
by  me  as  the  owner  and  lessor  against  yoi^  as  the  occu- 
pant and  lessee  of  said  hotel  and  premises."  There  were 
no  other  persons  or  premises  to  whom  those  words  should 
have  referred.  Their  meaning  was  unmifitakable  and 
could  not  have  left  the  plaintiff  in  error  in  doubt  as  to 
the  meaning  and  origin  of  the  notice. 

Second.  That  the  plaintiff  in  error  was  released 
from  liability  for  at  least  a  part  of  the  rent  stipulated  in 

the  lease  to  him  by  eviction  under  a  paramount  title 

2  from  a  portion  of  the  leased  premises,  and  so  was 
not  in  default,  and  if  liable  for  any  part  of  the  rent 

in  this  cause  could  not  be  held  for  the  entire  rental  of 
twenty-five  dollars  per  month. 

The  deed  from  the  lessors  to  Henry  A.  Ozanne  of  a 
portion  of  the  leased  premises  referred  to  in  the  statement 
of  facts,  in  connection  with  the  notice  received  by  the  lessee 
purporting  to  come  from  the  grantee  in  the  deed,  it  is 
claimed,  had  the  effect  of  evicting  him  from  the  premises 
conveyed  by  the  deed,  which  was  absolutely  in  form  and 
not  in  terms,  subject  to  the  lease  held  by  Lund. 

The  record  does  not  show  that  this  question  was 
raised  by  a  request  for  an  appropriate  instruction  to  the 
jury  or  by  an  exception  to  any  instruction  that  was  given, 
or  to  anything  done  or  committed  by  the  court  prior  to 
or  at  the  time  of  trial.  Such  being  the  case,  it  is  not 
open  to  consideration  by  this  court.  Territory  v.  Watson, 
(K  M.)  78  Pac.,  p.  504,  and  cases  cited;  Territory  v. 
Eaton,  (N.  M.)  79  Pac.,  p.  713. 

Third.     That   the   rent   was  not   demanded   on   the 

3  leased  premises  on  the  day  when  due. 

The  rigor  of  the  common  law  rule,  which  is  here 
invoked,  no  longer  prevails  as  far  as  we  are  aware,  in  any 
jurisdiction.  If  the  lease  is  silent  as  to  the  place  of  pay- 
ment, the  practice  of  the  parties  may  establish  it.     In 
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the  case  at  bar,  it  appeared  that  the  rent  had  invariably 
been  paid  at  the  residence  of  the  lessors,  and  an  offer  to 
pay  so  much  of  the  rent  for  which  the  plaintiff  in  error 
was  held  liable  in  the  present  cause  as  he  admitted  to  be 
due,  was  made  there  in  his  behalf,  and  refused  on  the 
ground  that  it  was  less  than  the  amount  claimed  and  then 
stated  to  be  due.  We  think  the  lessee  must  be  held  to  have 
waived  the  right,  if  it  at  any  time  existed,  to  have  de- 
mand made  on  the  leased  premises. 

Fourth.     That  permission  to  file  a  complaint  in  place 

4  of  one  alleged  to  have  been  lost  was  given  by  the  dis- 
trict court. 

We  think  it  was  .a  proper  exercise  of  the  discretion 
of  the  court  to  permit  a  copy  of  the  complaint  which  had 
been  lost  to  be  substituted  for  it,  under  section  2685,  sub- 
sec.  116  of  the  Compiled  Laws  of  1897. 

Fifth.  That  the  justice  of  the  peace  before  whom 
the  cause  was  originally  tried  had  no  power  to  try  it  for 

the  reason  that,  as  alleged,  his  oath  of  office  had  not 

5  been  recorded,   as   required  by  section   3226   of  the 
Compiled  Laws  of  1897. 

The  oath  of  office  itself,  and  not  the  record  of  it,  is 
made  a  condition  precedent  to  the  right  to  act  as  justice 
of  the  peace  and  there  was  no  evidence  that  such  oath  had 
not  been  taken  by  the  justice  in  question. 

The  judgment  of  the  district  court  is  affirmed. 

William  J.  Mills,  C.  J.,  John  E.  McFie,  A.  J.,  Frank 
W.  Parker,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Pope,  A.  J.,  having  tried  the  case  did  not  participate 
in  this  decision. 


[No.  1079,  January  11.  1906.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v.  NATH 

HE^TDRICKS,  Appellant. 

SYLLABU8. 

When  the  evidence  of  eye  witnesses  to  a  homicide  is  to 
the  effect  that  the  killing  was  either  murder  in  the  first  or 
second  degrees,  or  Justifiable,  it  is  error  to  submit  by  Instruc- 
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tions,  the  third  degree  to  the  jury  for  its  consideration;  and 
if  the  Jury  by  its  virdict  finds  the  defendant  guilty  in  that 
degree,  the  judgment  and  sentence  pronounced  thereon  will 
be  reversed  on  appeal. 

Appeal  from  the  district  court  of  Chaves  county,  be- 
fore William  H.  Pope^  Associate  justice.    Remanded. 

Gatewood  &  Bateman,  for  appellant. 

If  it  was  the  right  of  the  jury,  upon  the  evidence 
to  find  the  prisoner  guilty  of  either  one  of  the  three  oflfenses 
named,  as  the  court  told  them,  it  was  the  duty  of  the  court 
to  instruct  fully  as  to  what  constituted  each  offense  so  that 
they  might  have  a  correct  standard  by  which  to  determine 
the  degree  when  they  had  found  the  facts  from  the  evi- 
dence. The  reading  of  the  statute  declaring  what  was 
murder  in  the  first  degree,  and  that  all  other  kinds  of  mur- 
der, shall  be  murder  in  the.  second  degree,  was  not  a  suffi- 
cient explanation  of  the  two  degrees. 

State  V.  Meyer,  3  Atl.   (Vt.)  200;  State 

V.  Baker,  38  Pac.  (Mont.)  647;  Fitzgerald  v. 

The  People,  37  N.  Y.  426;  Craft  v.  State,  3 

Kas.  451;  State  v.  Hartness,  38  S.  E.  254; 

State  V.  McCaskey,  16  S.  W.  512. 
It  is  the  duty  of  the  trial  judge  in  criminal  cases  to 
charge  the  jury  as  to  the  law,  whether  requested  so  to  do 
by  the  defendant  or  not. 

Compiled    Laws   of   New    Mexico,    1897, 

Sec.  2994 ;  Territory  v.  Friday,  8  N.  M.  208 ; 

Traction  Company  v.  Hof.  174  U.  S.  1;  Nudd 

V.  Burrows,  91  TJ.  S.  426;  2  Hale,  Common 

Law  (5th  Ed.)  147-156. 
If  anything  is  omitted  from  an  indictment  which 
the  law  requires  it  to  contain,  however  minute,  the  in- 
dictment is  bad,  both  under  the  common  law  rules,  and 
equally  under  our  written  constitutions,  even  though  a 
statute  declares  that  it  shall  be  good. 

Bish.  Dr.  &  Fr.  Sec.  35,  par.  6;  State  v. 

Clayton,  13  S.  W.  820;  Johnson  v.  State,  7 

Mo.  183;  Ingram  v.  State  Id.  203;    State  v. 
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Murdock,  9  Mo.  739 ;  State  v.  Green,  66  Mo. 

632 ;  State  v.  Reeves,  97  Mo.  668. 
The  indictment  in  any  degree  of  murder  must  charge 
that  the  act  was  done  with  felonious  intent,  for  without 
felonious  intent  there  can  be  no  felony. 

State  V.  Swan,  65  N.  C.  330;    1    Arch. 

Crim.  PI.  885-929,  3  Chit.  Crim.  Law,  788- 

828;  2  Bish.  Crim.  Proc.  Sees.    79-651-653; 

State  V.  Thompson,  30  Mo.  470;    Beasley  v. 

State,  18  Ala.  535 ;  Wharton  Crim.  PI.  &  Pr. 

(9th.  Ed.)  Sec.  260;  Sac.  Inst.  Jur.  (Ist  Ed.) 

512. 
The  test  by  which  to  determine  whether  there  is  ojr 
is  not  sufficient  evidence  to  support  a  given  verdict  is,  that 
if  the  court  would  set  a  given  verdict  aside  for  want  of 
sufficient  evidence,  not  only  should  the  court  not  give  an 
instruction  permitting  such  a  verdict,  but  it  is  reversible 
error  to  do  so. 

Blash  Inst.  Jur.  Sec.  5;  1  Bish  N.  Cr. 

Pro.  (4th  Ed.)  Sec.  980,  par.  2;  State  v.  Cole, 

63  Iowa,  695;  State  v.  Estep.  44  Kan.  575; 

Lopez  v.  State,  44  Tes.  299;  State  v.  Mow- 

ry,  37  Kan.  369 ;  Washington  v.  State,  36  Ga. 

222;  Curtis  v.  State,  35  Ark.  284;  People  v. 

Byrnes,  30  Cal.  206. 
It  is  not  .the  duty  of  the  court  to  instruct  upon  any 
grade  of  oflfense  not  authorized  by  the  evidence,  and  it 
is  error  to  do  so. 

State  V.  Pushon,  27  S.  W.   (Mo.)   1113; 

State  V.   Turlington,   15   S.   W.    (Mo.)    146; 

Jackson  v.  State,  15  S.  E.  (Ga.)  578;  Lamar 

V.  State,  1  So.   (Miss.)   355;  Spark  v.  U.  S. 

39,  IJ.  S.   (Law  Ed.)   347;  Stephenson  v.  F. 

S.  40  TJ.   S.    (Law  Ed.)    981;  Territory     v. 

Young,  2  N.  M.  104;  Territory  v.  Yarbern', 

2  N.  M.  457;  Territory  v.  Thomasson,  4  N. 

M.  164:  Falkher  v.  Territory',  6  N.  M.  470: 

Territory  v.  Baker,  4  X.  M.  236 :  Territory  v. 

Fewell,  5  X.  M.  34. 
The  court  failed  to  instruct  the  jury  that  if  any  one 
of  them  entertainofl  a  reasonable  doubt  a^*?  to  appellants 
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guilt,  he  should  not  permit  himself  to  be  influenced  by 
the  opinions  of  the  other  jurors,  but  should  stand  for  what 
he  sees  to  be  his  duty,  and  in  such  case  should  not  vote 
for  conviction. 

Aszman  v.  State,  24  N.  E.   (Ind.)    127; 
Castle  V.  State,  75  Ind.  364 ;  122  Inst.  10. 
The  burden  of  proof  never  shifts  to  the  defendant  in 
a  criminal  case. 

Coffin  V.  U.  S.  156  U.  S.  432;  5  A.  & 
E.  Ency.  of  Law,  (2nd  Ed.)  33. 
The  court  should  limit  by  proper  instructions  the  ap- 
plication of  the  testimony  to  the  points  to  which  it  prop- 
erly applies. 

State  V.    Lavin,  80  Iowa,  555;  State  v. 
Marshall,  2  Kan.  App.  792;  McCall  v.  State, 
14  Tex.   App.   353;   Paris  v.  State,  35  Tex. 
Cr.  App.  82;  Martin  v.  State,  36    Tex.    Cr. 
App.  125;  Golin  v.  State,  37  Tex.  Cr.  App. 
90;  Proctor  v.  State,  37  Tex.  Cr.  App.  366; 
Thomley  v.  State  38  S.  W.  982 ;  Eyers  v.  State, 
26  S.  W.  987;  Rogers  v.  State,  26  Tex.  App. 
494;  Long  v.  State,  11  Tex.  App.  381;  State 
V.  Collins,  121  N.  C.  667;  State  v.  Lull,  37 
Mo.  246 ;  Fossdahe  v.  State,  80  Wis.  482 ;  Kol- 
lock  V.  State,  80  Wis.  663;  Com.  v.  Tadrick, 
1   Pa.   Supr.   Ct.   555;  Gills  v.   Com.    (Ky.)* 
37  S.  W.  269. 
Where  evidence  admissible  for  one  purpose  only  has 
been  admitted  for  that  specific  purpose,  the  jury  should  be 
instructed  that  they  cannot  consider  it  for  any  other  pur- 
pose. 

Branch  v.  State,  15  Tox.  App.  96;  Kelley 
V.  State,  18  Tex.  App.  262 ;  Puryear  v.  State, 
28  Tex.  App.  73;  11  S.  W.  920. 
In  cases  where  a  proper  showing  for  continuance  as 
required  by  law  is  made,  the  court  has  no  discretion  in 
the  matter,  but  is  compelled  by  law  to  grant  the  applica- 
tion. 

Comp.  Laws  N".  M.  1897,  Sec.  2987 ;  Ter- 
ritory V.  Kenney,  3  N".  M.  6564. 
Compulsor}'  process  is  a  constitutional   right  which 
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defendant  should  not  have  been  denied,  and  in  snch  cases 
the  law  conclusively  presumes  that  the  prisoner  was  in- 
jured by  the  denial  thereof. 

Sixth  Amendment  II.    S.    Constitution; 

Gen.  Kearney's  Bill  of  Bights;  Comp.  Laws 

N.  M.  1897,  Sec  1047. 

Murder  in  the  first  degree  does  not  under  our  statute 

include  murder  in  the  third  degree.    Murder  in  the  third 

degree  is  .declared  to  be  eveiy  unlawful  killing,  other  than 

murder  in  the  first  degree  or  murder  in  the  second  degree, 

as  by  the  statute  defined. 

Since  the  indictment  in  this  case  is  for  murder  in 
the  first  degree,  it  cannot  include  murder  in  the  third  de- 
gree. 

State  V.  Doherty,  53  X.  W.  (Wis.)  1121; 
2  Lead,  Cr.  Cas.  (2nd.  Ed.)  12;  Vavajsour  v. 
Ormrod,  9  Dowl  &  Ryl.  599;  Spierns  v.  Park- 
er, 1  T.  R.  141;  Com.  v.  Bean,  14  Gray  53; 
1  Stark  Cr.  PI.  246;  U.  S.  v.  Cook,  17  Wall. 
168. 
There  is  nothing  in  this  case  to  support  a  verdict  of 
murder  in  the  third  degree. 

Sparf  et  al.,  v.  U.  S.  156  U.  S.  63;  Stev- 
enson V.  XJ.  S.  162,  U.  S.  315;  Territory  v. 
Baker,  4  N.  M.  236 ;  Territory  v.  Fewell,  5  N". 
M.  39:  Territory  v.  Vialpamlo,  42  Pac.    211 
(8  N.  M.);  Faiilkner  v.  Territory,  6  N.    M. 
479;  Territory  v.  Young,  2  N.  M.  104;  Terri- 
tory^ V.  Yarborr}-,  2  N.  M.  457 ;  Justice  v.  Com- 
monwealth  (Ky.)  46  S.  W.  502;  Floumoy  v. 
State,  42  S.  W.  (Tex.)  934;  Red  v.  State,  46 
S.  W.  408 ;  State  v.  Rush,  65  Am.  Dec.  423 ; 
State  V.  Martin,  2  Iredell,  101 ;  People  v.  Da- 
vis, 36   Pac.    (Cal.)    98;   People  v.   Madden, 
76  Cal.   521;  People  v.   Scott,  93  Cal.    516; 
Teel  V.  State,  22  Ga.  75. 
The  fact  that  the  jury  failed  to  find  appellant  guilty 
of  murder  in  the  first  degree  or  of  murder  in  the  second 
degree,  had  the  effect  to  acquit  him  on  said  indictment  of 
murder  in  both  of  said  degrees,  and  he  cannot  again  be 
tried  for  either  of  said  higher  degrees. 


VOL.    13,   JANUARY   TERM,   1906.  305 


Territory  v.  Hendrieks. 


9  A.  &  E.  Ency.  Law  (Ist  Ed.)  742;  17 
A.  &  E.  Ency.  Law,  (2nd  Ed.)   608-9;  Hurt 
V.  State,  25  Miss.  378,  5  Am.  Dec.  226;  John- 
son V.  State,  21  Am.  Rep.  164  (Ark.) ;  Jones 
V.'  State,  13  Tex.  168;  Weizopreflin  v.  State 
(Ind.)   7  Blackf.  186;  Brenna  v.  People,  16 
111.  511;  State  v.  Martin  (Wis.)  11  Am.  Rep. 
567;  Reagan  v.  State   (Tex.)   51  S.  W.  914; 
State  V.  Homsby  (La.)  41  Am.    Dec.     314; 
State  V.  Norvel,  2  Yerg.  24;  Jordan  v.  State, 
22  Ga.  545;  Bamett  v.  People,  64  111.  325; 
Fields  V.  State,  52  Ala.  348;  Smith  v.  State, 
68  Ala.  424;  State  v.  Lessing,  16  Minn.  75-80; 
State  V.  Ross,  29  Mo.  32;  State  v.  Smith,  53 
Mo.  139;  Swinney  v.  State,  8  Smed.  &  M.  576; 
State  V.  De  Laney,  28  La.  An.  434;  Miller 
V.  State,  58  Ga.  200 ;  Roberts  v.  State,  14  Ga. 
8:  Com.  v.  Arnold,  83  Ky.  1. 
Having  been  acquitted  of  murder  in  the  first  degree 
and  murder  in  the  second  degree  on  this  indictment  and 
there  being  no  evidence  in  the  case  upon  which  to  pre- 
dicate a  verdict  of  guilty  of  murder  in  the  third  degree, 
the  court  should  render  judgment  accordingly,  dismissing 
the  prosecution  and  divscharging  appellant. 

Flynn  v.  State  (Tex.)  66  S.  W.  551: 
State  v.  Helm,  61  X.  W.  249 ;  State  v.  Chand- 
ler, (La.)  52  Am.  Dec.  602:  Cleveland  Roll- 
ing Mill  Co.  V.  Rhodes,  121  IT.  S.  255;  Wil- 
loughby  V.  Townsend,  93  Tex.  80;  Sampson  v. 
Singer' Mfg.  Co.  5  S.  C.  465;  Griffith  v.  Eshel- 
man,  4  Watts  (Pa.)  51 :  Hendrickson  v.  N.  Y. 
170  N.  Y.  144 ;  Rutledge  v.  Mo.  Pac.  R.  Co. 
123  Mo.  121;  Bailey  v.  Gaskins,  16  How. 
(Miss.)  519;  Dayton  v.  Pargo,  45  Mich.  153; 
Mudd.  V.  Harper,  1  Md.  110:  Toledo,  etc.,  R. 
R.  Co.  V.  Durkin,  76  111.  595:  T^eadville  v. 
Bishop,  14  Colo.  App.  517. 

George  W.  Prichard.  for  appellee. 

It  was  not  only  the  dutv  of  the  court  to  instruct  for 
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murder  in  the  third  degree,  but  the  jury  could  very  well 
find  the  defendant  guilty  in  that  degree  as  it  did  do. 

Territory  v.  Friday,  8  N.  M.  208 ;  Terri- 
tory V.   Romine,  2   N.   M.   114;  Territory  v. 
Nichols,  3  N.  M.  76 ;  Parish  v.  State,  18  Neb. 
405;;  VoUmer  v.  State,  24  Neb.  836;  People 
V.  Convoy,  79  N.  Y.  62;  Adams  v.  State,  29 
Ohio,  412;  Com.  v.  Shuts.  197  Pa.  69;  State 
V.  Welch,  36  W.  Va.  690. 
The  appellant  is  either  guilty  of  murder  in  the  third 
degree  or  he  is  guilty  of  nothing,  for  he  has  been  acquitted 
of  murder  in  the  first  and  second  degrees. 

Norris  V.  the  State  (Tex.)  61  S.  W.  493; 
Burton  v.  The  Commonwealth  (Ky.)  60  S.  W. 
526;  State  v.  Jones,  47  Atl.  1006. 
The  defendant  is  entitled  to  an  instruction  in  the  low- 
er degrees  of  murder  and  manslaughter,  no  matter  how 
slight  the  evidence. 

State  V.  Buffington  (Kan.)  72  Pac.  213; 
State  V.  Shadwell,   (Mon.)   66  Pac.  508. 
In  all  homicides  caused  by  the  deceased  undertaking 
an  illegal  arrest,  an  instruction  on  manslaughter  is  proper. 

Norris  V.  The  State,  Supra.;  Lynch  v. 
The  State,  (Tex.)  57  S.  W.  730 ;  Reddick  v.  The 
State,  37  S.  W.  993 :  Roberson  v.  Florida,  52 
L.  R.  A.  751. 

STATEMENT  OP  PACTS. 

Appellant,  Nath  Hendricks,  was  indicted  at  the  April 
1901,  term  of  the  district  court  of  Chaves  county,  charged 
with  having  murdered  one  William  Rainbolt,  a  deputy 
sheriff  of  Chaves  county.  The  indictment  is  in  the  usual 
form  and  charges  murder  in  the  first  degree.  The  defend- 
ant entered  a  plea  of  not  guilty,  and  the  case  was  tried  in 
the  fall  of  1903.  The  jury  returned  a  verdict  of  «ruilty 
in  the  third  degree,  and  appellant  was  sentenced  to  im- 
prisonment in  the  territorial  penitentiary  for  ten  years. 
From  this  judgment,  defendant  below,  appellant  herein, 
appealed.    The  facts  arc  sufficiently  stated  in  the  opinion. 
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OPliNlON  OF  THE  COURT. 

Mills,  C.  J. — ^In  deciding  this  case  it  is  only  deemed 
necessary  to  consider  the  error  alleged  by  appellant  to  have 
been  committed  by  the  court,  in  instructing  the  jury  as  to 
murder  in  the  third  degree,  in  which  degree  the  jury 
returned  a  verdict  of  guilty. 

The  contention  of  appellant  is  that  no  evidence  was 
introduced  during  the  trial  of  the  case  to  warrant  the  court 
in  giving  to  the  jury  an  instruction  as  to  murder  in  this 
degree,  nor  to  sustain  the  verdict  of  guilty  in  that  degree 
when  returned  by  the  jury. 

Section  1060,  Compiled  Laws  of  1897,  defines  murder 
as  the  unlawful  killing  of  a  human  being  with  malice 
aforethought,  either  express  or  implied,  and  sections  1061 
and  1062,  define  express  and  implied  malice. 

Murder,  by  the  laws  of  this  Territory,  is  divided  into 
three  degrees,  and  they  are  found  in  the  Compiled  Laws 
of  1897,  and  are  numbered  respectively,  Sections  1063, 
1064  and  1065. 

In  Section  1063,  murder  in  the  first  degree  is  de- 
fined as  follows,  to-wit: 

"All  murder  which  shall  be  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  kind  of  wilful, 
deliberate  and  premeditated  killing,  or  which  is  committed 
in  the  perpetration  of  or  attempt  to  perpetrate  any  felony, 
or  perpetrated  from  a  deliberate  design  unlawfully  and 
maliciously  to  eflfect  the  death  of  any  human  being,  or 
perpetratel  by  any  act  greatly  dangerous  to  the  lives  of 
others,  and  indicating  a  depraved  mind  regardless  of  hu- 
man life,  shall  be  deemed  murder  in  the  first  degree/' 

Section  1064  defines  murder  in  the  second  degree,  as 
follows : 

"Every  murder  which  shall  be  perpetrated  without  a 
design  to  effect  death,  by  a  person  while  engaged  in  the 
commission  of  a  misdemeanor,  or  which  shall  be  perpe- 
trated in  the  heat  of  passion  without  design  to  effect  death, 
but  in  a  cruel  and  unusual  manner,  or  by  means  of  a 
dangerous  weapon,  unless  it  is  committed  under  such  cir- 
cumstances as  constitute  excusable  or  justifiable  homicide, 
or  which  shall  be  perpetrated  unnecessarily,  either  while 
resisting  an  attempt  by  the  person  killed  to  commit  any 
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offense  against  person  or  property,  or  after  such  attempt 
shall  have  failed,  shall  be  deemed  murder  in  the  second 
degree/^ 

Section  1065,  defines  murder  in  the  third  degree,  as 
follows : 

"Every  killing  of  a  human  being  by  the  act,  procure- 
ment or  culpable  negligence  of  another,  which  imder  the 
provisions  of  this  act  is  not  murder  in  the  first  or  second 
degrees,  and  which  is  not  excusable  or  justifiable  homicide 
as  now  defined  by  law,  shall  be  deemed  murder  in  the  third 
degree/^ 

Six  eye-witnesses  to  the  homicide  testified,  to-wit, 
Simnierson,  Kennedy,  Elmore,  Bainbolt,  (a  brother  of  the 
deceased),  Davis,  Travis,  Moore,  and  the  appellant,  Nath 
Hendricks,  while  a  considerable  number  of  persons  who 
saw  what  immediately  preceded  and  followed  the  killing 
were  put  upon  the  witness  stand  both  by  the  Territory  and 
the  defense. 

Prohi  an  examination  of  the  record  the  facts  in  the 
case  may  be  summarized  as  follows : 

A  dance  was  held  at  a  two  room  house  situated  near 
the  town  of  Roswell,  in  Chaves  county,  on  the  evening  of 
February  8th,  1901.  Oliver  Hendricks  attended  and  took 
part  in  the  festivities.  William  Rainbolt,  who  was  a  depu- 
t"  sheriff,  also  was  present,  having  driven  in  a  bugg>',  ac- 
companied by  one  or  two  men,  to  the  house  where  the 
dance  was  held.  After  arriving  at  the  dance  the  deceased 
sat  around  for  some  time,  and  seeing  a  pistol  in  the  pocket 
of  Oliver  Hendricks,  asked  him  to  step  outside  the  house, 
and  when  he  had  done  so,  domandod  that  he  surrender  the 
pistol  to  him  and  consider  himself  under  arrest.  Oliver 
Hendricks  at  first  denuirred,  l)ut  finally  under  the  |)er- 
suading  influence  of  a  revolver  ]X)inted  at  him  by  the  offi- 
cer, gave  it  up.  Before  Rainbolt  and  Oliver  Hendricks 
had  gone  outside  of  the  house  when^  the  dance  was  held, 
Nath  Hendricks,  appellant  herein,  and  brother  of  Oliver 
Hendricks,  rode  up,  dismoimted  from  his  honse  and  tied 
it  to  the  fence  which  was  in  front  of  the  house,  and  near 
the  gate,  and  was  standing  by  the  horse  at  the  time  his 
brother  ^avo  liis  revolver  to  Rainbolt.  While  securing  the 
pistol.  an<l   w])  to  the  time  of  the  shooting,  considerable 
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abusive  language  was  indulged  in  by  the  two  Hendricks, 
and  the  deceased.  After  disarming  Oliver  Hendricks, 
Raiabolt  ordered 'him  to  get  into  his  buggy,  so  that  he 
might  take  him  to  jail  and  lock  him  up  for  the  night,  pre- 
paratory to  taking  him  before  a  justice  of  the  peace  the 
next  morning  to  be  tried  for  unlawfully  carrying  arms. 
Oilver  asked  that  he  be  not  locked  up  and  offered  to  give 
bail  for  his  appearance  the  next  morning,  and  appellant 
offered  to  give  his  horse  as  security  for  his  brother^s  ap- 
pearance. Rainbolt  declined  to  take  bail,  and  said  that 
Oliver  Hendricks  must  get  in  his  buggy  and  go  with  him, 
and  threatened  him  with  his  revolver  to  make  him  do  so. 
!N^ath  Hendricks  at  once  drew  his  pistol  and  fired  one  shot 
at  Rainbolt,  who  was  mortally  wounded,  but  who  did  not 
immediately  fall,  and  who  ran  in  through  the  gate,  to- 
wards the  west  end  of  the  house,  about  forty-five  feet, 
where  he  fell.  He  was  carried  into  the  house  and  shortly 
expired.  After  the  shooting  Nath  Hendricks  mounted  his 
horse,  fired  one  shot,  presumably  in  the  air,  and  rode 
away.  All  of  the  witnesses  testified  that  the  shooting 
seemed  to  be  deliberate  and  intentional.  Appellant  sought 
to  justify  the  killing  on  the  ground  that  he  thought  his 
brother's  life  was  in  danger.  He  also  testified  that  he  de- 
liberately fired  at  the  deceased  intending  to  hit  him.  The 
above  statement  of  the  facts  is  established  bv  the  evidence, 
and  no  testimony  was  introduced  at  the  trial  which  con- 
tradicted it. 

The  question  presented  is,  should  not  the  jury  have  re- 
turned a  verdict  against  the  appellant  of  guilty  in  either 
the  first  or  second  degree,  or  else  have  found  him  not 
guilty,  under  the  theory  that  the  shooting  was  justifiable. 
If  the  verdict  had  been  guilty  in  either  the  first  or  second 
degrees,  this  court  would  have  no  difficulty  in  sustaining 
it,  as  the  jury  might  well  have  reasoned  from  the  evidence 
that  the  killing  was  wilful,  deliberate  and  premeditated, 
which  would  have  justified  a  verdict  of  guilty  in  the  first 
degree,  or  they  might  have  concluded  that  the  homicide 
was  committed  in  the  heat  of  passion,  without  desi.CTi  to 
effect  death,  and  bv  means  of  a  deadlv  weapon,  and  a  ver- 
diet  in  the  second  degree  would  have  been  sustained. 

Section  1065,  Compiled  Laws  of  1897,  \vhich  defines 
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murder  in  the  third  degree  is  an  omnibus  clause,  intended 
to  include  all  kinds  of  homicides,  including  those  which 
the  legislative  body  may  have  overlooked,-if  any,  and  which 
are  not  included  in  those  sections  which  define  murder 
in  the  first  and  second  degrees.  If  the  word  "acf  which 
occurs  in  this  statute  stood  alone,  and  was  used  in  its 
ordinary  sense,  it  would  include  almost  every  homicide, 
no  matter  how  wilful,  deliberate  and  premeditated  it 
might  be;  and  the  trial  judge  would  have  to  instruct  the 
jury  in  the  third  degree  in  almost  every  case  of  homicide 
which  was  tried  before  him,  no  matter  how  heinous  it 
might  be.  Even  murder  by  poison  would  be  included  in  it 
if  the  accused  administered  the  deadly  potion  himself, 
with  the  deliberate  intention  of  taking  the  life  of  his  vic- 
tim, for  the  reason  that  the  death  which  ensued  would  be 
caused  by  the  "act"  of  him  who  administered  the  poison. 

The  legislature  evidently  did  not  intend  to  use  the 
word  "act"  as  it  occurs  in  this  law  in  this  broad  sense. 
It  is  qualified  by  the  words  which  follow  it,  to-wit:  "Of 
another,  which  under  the  provisions  of  this  act  is  not  mur- 
der in  the  first  or  second  degrees."  The  whole  section 
must  be  read  together.  We  think  that  it  clearly  was  the 
intention  of  the  legislature  in  defining  murder  in  the 
third  degree  as  it  did,  to  include  in  that  degree  unlawful 
homicides  which  are  not  included  and  covered  by  the  defi- 
nitions of  murder  in  the  first  and  second  degrees. .  In  fact 
the  statute  so  states,  for,  with  certain  eliminations,  it 
roads:  "Every  killing  of  a  human  being  *  **  *  which 
under  the  provisions  of  this  act  is  not  murder  in  the  first 
or  second  degrees  *  ♦  *  ♦  shall  be  deemed  to  be  murder 
in  the  third  degree." 

This  distinction  seems  to  have  been  recognized  by 
our  supreme  court,  for  it  has  held  that,  "every  unlawful 
killing  of  a  human  being  with  malice  aforethought,  is 
murder,  either  in  the  first  or  second  decrees."  Agruilar  v. 
Territory,  8  N".  M.  496;  and  again,  this  court  has  held, 
where  the  killing  was  tostifierl  to  by  eye-witnesses,  that 
"the  court  may  instruct  the  jury  as  to  a  single  degree  or 
two  degrees,  or  all  the  degrees,  as,  or  not,  the  evidence 
may  be  applicable  to  one  or  more  degrees."  Territory  v. 
Padilla,  8  N.  M.  .'^lO. 
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If,  therefore,  all  of  the  evidence  introduced  on  the 
trial  shows  that  the  killing  was  either  murder  in  the  first 
oi:  second  degrees,  or  justifiable  homicide,  then  no  instruc- 
tion as  to  murder  in  the  third  degree  should  be  given  to 
the  jury,  as  it  is  in  conflict  with  the  statute  defining  mur- 
der in  this  degree.  Sharf  and  Hansen  v.  TJ.  S.,  156  TJ.  S. 
63;  Stevenson  v.  U,  S.,  162  U.  S.,  315.  If  the  evidence 
shows  that  the  killing  was  unlawful,  deliberate  and  premed- 
itated, and  was  committed  with  malice  aforethought,  it 
must  be  murder  in  the  first  or  second  degreeB.  Aguilar 
V.  Territory,  8  N.  M.  496.  See  also  the  case  of  Regnier 
V.  Territor}'  of  Oklahoma,  82  Pac.  509,  which  has  been 
printed  since  this  opinion  was  written. 

From  what  we  have  said  above,  if  there  is  no  evidence 
to  show  murder  in  the  third  degree,  it  follows,  that  it  is 
error  to  charge  in  that  degree,  and  to  sentence  on  a  ver- 
dict of  guilty  returned  by  a  jury  in  that  degree,  (although 
if  a  jury  is  improperly  instructed  in  that  degree,  along 
with  others,  and  return  a  verdict  of  guilty  in  a  higher  de- 
gree, which  there  is  evidence  to  sustain  the  error  is  harm- 
less), because  of  the  well  settled  rule,  that  no  judgment 
will  be  sustained  on  appeal,  unless  there  is  evidence  to  sup- 
port it.  It  is  needless  to  quote  authorities  in  support  of 
this  proposition. 

In  the  case  at  bar  the  evidence  all  goes  to  show  that 
the  killing  was  either  murder  in  a  higher  degree  than  the 
third,  or  that  it  was  justifiable  homicide,  and  as  there  is 
no  evidence  to  sustain  the  verdict  returned  by  the  jury  of 
guilty  in  the  third  degree,  the  case  is  reversed  and  remand- 
ed to  the  district  court  of  Chaves  county,  and  it  is  so  or- 
dered. 

Frank  W.  Parker,  A.  J.,  John  R.  McFie,  A.  J.,  Ed- 
ward A.  Mann,  A.  J.,  Ira  A.  Abbott,  A.  J.,  concur. 

Pope,  A.  J.,  having  tried  this  case  below,  took  no  part 
in  this  decision. 
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[No.  1096.  January  16,  ld06.] 

l^ERRITORY  OF  NEW  MEXICO,  Appellant,  v.  IGNA- 

CrO  GUTIERREZ,  Appellee. 

SYLLABUS. 

Sec.  1168,  Compiled  Laws  of  1897,  which  proyides  that 
"every  person  who  shall  falsely  make,  alter,  forge,  or  coun- 
terfeit any  public  record,  or  any  certificate,  return  or  attes- 
t£tion,  which  may  be  received  as  legal  proof,  or  any  charter, 
letter  of  attorney,  policy  of  insurance,  bill  of  lading,  bill  of 
exchange,  promissory  note,  or  any  order,  acquittance  or  dis- 
charge for  money  or  other  property,  or  any  acceptance  of  a 
bill  of  exchange,  or  promissory  note,  or  any  accountable  re- 
ceipt for  moneys,  goods  or  other  property  with  intent  to  in- 
jure or  defraud  any  persen,  shall  be  punished  by  imprison- 
ment in  the  penitentiary,  etc.,"  is  a  forgery  statute  and  has 
no  application  to  a  genuine  certificate,  although  the  state- 
ments made  therein  are  untrue." 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Ira  A.  Abbott,  Associate  Justice.     Affirmed. 

6.  W.  Prichard  and  F.  W.  Claxcy.  for  appellant. 

The  defendant  was  charged  with  having,  as  a  notary 
public,  made  a  certificate,  knowingly,  which  contained 
false  statements.  Such  offense  is  within  the  meaning  of 
the  statute. 

U.  S.  V.  Moore,  60  Fed.  Rep.  739 ;  U.  S. 

V.  Cameron,  3  Dak.  141;  TT.  S.  v.  Staats,  8 

How.  46 ;  U.  S.  v.  Hartman,  65  Fed.  Rep.  491. 

Summers  Burkhart,  for  appellees. 

The  indictment  charged  no  offense  against  the  laws 

of  the  territory. 

Compiled  Laws  of  New  Mexico,  1897, 
Sec.  1168,  1169,  1176;  Hawkins  Chap.  70, 
Sec.  1;  3  Chitty,  p.  1022;  2  Wharton,  Sec. 
1418;  Roscoe  Crim.  Ev.  487;  U.  S.  v.  Went- 
worth,  11  Fed.  52;  2  East,  P.  C.  852,  853;  1 
Bish.  Cr.  Law,  Sec.  423;  Whar.  Crim.  Taw, 
Sec.  653. 
The  i^Titing  or  instrument  must  in  itself  be  false,  not 
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genuine,  a  counterfeit,  and  not  the  true  instrument  which 

it  purports  to  be. 

State  V.  Young,  46  N.  H.  266. 
The  making  of  a  genuine  instrument  which  contains 

false  statements  is  not  an  offense  under  the  terms  of  the 

statute  which  punishes  the  false  making  of  an  instru- 

]nent. 

U.  S.  V.  Staats,  8  How.  41 ;  U.  S.  v.  Moore 
et  al.,  60  Fed.  738 ;  U.  S.  v.  Gleasner,  81  Fed. 
566;  U.  S.  V.  Howell,  11  Wall.  195;  U.  S.  v. 
Wentworth,  11  Fed.  52;  U.  S.  v.  Reese,  4 
Sawy.,  629;  U.  S.  v.  Barney,  5  Blatch.,  249; 
U.  S.  V.  Cameron,  3  Dak.  141 ;  State  v.  Young, 
46  K  H.  266;  State  v.  Wilson,  28  Minn.  9; 
Mann  v.  People,  15  Hun.  155;  Com.  v.  Bald- 
win, 11  Gray,  Mass.  197. 

OPINION  OF  THE  COURT. 

MANN,  J. — At  the  March,  1904,  term  of  the  dis- 
trict court  of  Bernalillo  county,  Ignacio  Gutierrez  was 
indicted  by  the  grand  jury  of  said  county,  the  indictment 
charging  "that  Ignacio  Gutierrez,  late  of  the  county 
aforesaid,  on  the  seventh  day  of  April,  A.  D.,  1903,  at  the 
county  aforesaid,  in  the  Territory  of  New  Mexico,  did  un- 
lawfully, feloniously  and  falsely  make,  with  intent  to  in- 
jure, and  defraud,  a  certain  certificate  of  a  notary  public 
in  relation  to  the  acknowledgment  by  Jesus  Maria  Sando- 
val and  his  wife,  Teodora  Armijo  de  Sandoval,  of  the  exe- 
cution of  a  deed  from  said  last  mentioned  persons  to  one 
Alfredo  M.  Sandoval,  conveying  to  said  Alfredo  M.  San- 
doval a  certain  tract  or  portion  of  land  situated  in  the 
town  of  Corrales,  Precinct  No.  Two  of  the  county  of  Ber- 
nalillo; measuring  in  width  from  north  to  south  one  hun- 
dred and  eleven  and  one  half  varas,  the  boundaries  of 
said  land  being  on  the  north  with  lands  of  Alejandro  San- 
doval and  on  the  south  with  lands  of  Alejandro  Sandoval, 
and  on  the  east  the  Rio  Grande  del  Norte,  and  on  the  west 
the  Seja  of  the  Rio  Puerco  or  the  limits  of  the  grant  of 
San  Carlos  de  Alameda,  said  certificate  then  and  there 
being  in  relation  to  a  matter  wherein  such  certificate  might 
^w  received  as  legal  proof,  which  said  certificate  was  print- 
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ed  and  written  in  the  Spanish  language^  and  is  as  follows, 
that  is  to  say: 

Territorio  de  Nnevo  Mexico, 

Condado  de  Bernalillo. 

Personalmente  comparecieron  ante  mi  los  arriba 
firmados  Jesus  Ma.  Sandoval  y  su  esposa  Teodora  Ar- 
mijo  de  Sandoval,  a  quien  conosco  personalmente  de  ser 
las  mismas  personas  cuyos  nombres  estan  suscritos  al  ante- 
cedente  traspaso  como  parte  del  mismo  y  cada  uno  de  ellos 
de  por  si  declara  que  el  mismo,  era  su  acto  y  hecho,  y  que 
voluntariamente  firman,  sellan  y  ejecutan  el  mismo  para 
los  usus  y  fines  en  el  mismo  mencionados;  y  la  dicha  Teo- 
dora Armijo  de  Sandoval  haviendo  sido  por  mi  examinada 
y  separada  aparte  de  su  dicho  marido  y  habiendole  expli- 
cado  el  contenido  del  antecedente  traspaso,  siendo  pri- 
mermente  por  mi  leido  y  explieado  a  ella,  de  por  si  reco- 
nocio,  que  havia  firmado,  sellado  y  ejecutado  el  mismo 
como  su  propio  acto  y  hecho  libre  y  voluntariamente  y  sin 
compulsion  o  influjo  ilicito  de  su  dicho  marido. 

En  testimonio  de  lo  cual,  he  puesto  mi  firma  oficial. 
hoy  dia  4  de  Agosto  de  1900. 

Ignaoio  Gutierrez 
Notarial  Seal  Notario  Publico. 

Of  which  said  certificate  the  following  is  a  translation 
into  the  English  language,  that  is  to  say : 

Territory  of  New  Mexico, 

Countv  of  Bernalillo. 

Personally  appeared  before  me  the  above  signed  Jesus 
Ma.  Sandoval  and  his  wife  Teodora  Armijo  de  Sandoval, 
whom  T  personally  know  to  be  the  same  persons  whose 
names  are  subscribed  to  the  foregoing  conveyance  as  party 
to  the  same  and  each  one  of  them  for  himself  declares  that 
the  same  was  his  act  and  deed,  and  that  they  voluntarily 
sign,  seal  and  execute  the  same  for  the  uses  and  purposes 
therein  mentioned.  The  said  Teodora  Armijo  de  Sando- 
val having  been  by  me  examined  and  separated  apart  from 
her  said  husband  and  having  explained  to  her  the  con- 
tents of  the  foregoing  conveyance,  being  first  by  me  read 
and  explained  to  her.  for  herself  acknowledged  that  she 
had  signed,  sealed  and  executed  the  same  as  her  own  act 
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and  deed  freely  and  voluntarily  and  without  compulsion  or 
illicit  influence  of  her  said  husband. 

In  witness  whereof,  I  have  set  ray  oflBcial  signature, 
this  4th  day  of  August,  1900. 

Iqnagio  Gutierrez, 
Notarial  Seal  Notary  Public, 

which  said  certificate,  as  the  said  Ignacio  Gutierrez  then 
and  there  well  knew  was  false,  in  this  that  it  was  not  made 
on  the  4th  day  of  August,  1900,  and  that  the  name  of 
Jesus  Maria  Sandoval  and  his  wife,  Teodora  Armijo  de 
Sandoval,  had  not  been  subscribed  to  the  said  conveyance 
at  or  before  the  said  4th  day  of  August,  1900,  and  that 
the  said  Jesus  Maria  Sandoval  and  his  wife,  Teodora  Ar- 
mijo de  Sandoval  did  not  appear  before  the  said  Ignacio 
Gutierrez  and  make  any  declaration  or  acknowledgment 
concerning  said  deed  of  conveyance,  as  stated  in  said  cer- 
tificate, at  or  before  said  4th  day  of  August,  1900,  all  of 
which  the  said  Ignacio  Gutierrez,  on  said  7th  day  of  April, 
1903,  at  the  coimty  aforesaid,  well  knew.  Contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  Territory  of  New 
Mexico.*' 

To  this  indictment  counsel  for  Gutierrez  demurrerl 
on  the  ground,  among  others,  that  the  indictment  charges 
no  public  offense  against  the  laws  of  the  Territorv  of  New 
Mexico.  This  demurrer  was  sustained  by  Mr.  Justice  Ab- 
bott, as  judge  of  said  court,  and  the  district  attorney  ap- 
peals under  Sec.  3411  C  L.  of  New  Mexico. 

It  is  conceded  by  all  parties  that  the  indictment  is 
drawn  under  Sec.  1168  C.  L.,  which  reads  as  follows. 
^'Every  person  who  shall  falsely  make,  alter,  forge  or  coun- 
terfeit any  public  record,  or  any  certificate,  return  or  at- 
testation of  any  clerk  of  a  court,  resrister,  notary  public, 
justice  of  the  peace,  or  any  other  public  officer,  in  relation 
to  any  matter  wherein  such  certificate,  return  or  attesta- 
tion may  be  received  ais  legal  proof,  or  any  charter,  letter 
of  attorney,  policy  of  insurance,  bill  of  ladinsr,  bill  of  ex- 
change, promissory  note,  or  any  order,  acquittance  6t  dis- 
charge for  money  or  other  property,  or  any  acceptance  of 
a  bill  of  exchange,  indorsement,  or  assignment  of  a  bill 
of  exchange,  or  promissory  note,  or  any  accountable  re- 
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ceipt  for  moneys,  goods  or  other  property,  wiih  intent  to 
injure  or  defraud  any  person,  shall  be  punished  by  im- 
prisonment in  the  territorial  prison  or  county  jail,  not 
more  than  five  years,  nor  less  than  one  year." 

The  question  presented  then  is  whether  a  notary  pub- 
lic who  makes  a  certificate  of  acknowledgment  of  a  deed 
or  other  instrument  required  by  law  to  be  acknowledged, 
the  contents  of  which  are  imtrue,  is  guilty  of  falsely  mak- 
ing a  certificate  which  may  be  received  as  legal  proof,  un- 
der the  statute. 

It  will  readily  appear  that  there  is  a  distinction  be- 
tween falsely  making  a  certificate  of  acknowledgment  and 
making  a  false  certificate.  The  former  term  contemplates 
a  certificate  which  is  not  genuine,  while  the  latter  im- 
ports a  genuine  certificate  the  contents  or  allegations  of 
which  are  false.  In  the  case  of  United  States  v.  Olaaner. 
P  Fed.  566,  which  is  directly  in  point  with  the  case  at  bar, 
the  indictment  charged  that  the  defendant  Glasner  as 
a  notary  public  falsely  made  a  certain  j^rat  and  certificate 
to  a  certain  affidavit  to  the  eflEect  that  one  Henry  Brechtel, 
had  sworn  and  subscribed  said  affidavit  before  him,  the 
defendant,  as  such  notary  public,  and  that  he  had  read 
said  affidavit  to  said  Brechtel  and  made  him  acquainted 
with  the  contents  thereto,  before  its  execution,  and  that 
said  jurat  and  certificate  were  false,  in  this:  That  the 
said  Brechtel  never  did  personally  appear  before  the  de- 
fendant, and  swear  or  subscribe  to  said  pretended  affidavit, 
and  that  defendant  never  did  read  said  pretended  affi- 
davit to  said  Brechtel,  or  make  him  acquainted  with  the 
contents  thereof,  etc. 

The  indictment  was  framed  under  Sec.  5481,  R.  S. 
IT.  S.,  which  so  far  as  material  here,  provides  that  "every 
person  who  falsely  makes,  alters,  forges  or  counterfeits, 
or  causes  or  procures  to  be  falsely  made,  altered,  forcred 
or  counterfeited  ♦  ♦  *  any  deed,  power  of  attorney,  order, 
certificate,  receipt  or  other  writing,  for  the  purpose  of  ob- 
taining or  receiving,  or  enabling  any  other  person,  either 
directly  or  indirectly,  to  obtain  or  receive  monev  from 
the  United  States,  or  any  of  their  officers  or  agents,  any 
sum  of  money  *  *  *  shall  be  punished  as  prescribed  in 
the  section. 
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The  court  says  "The  cases,  so  far  as  my  investigation 
extends,  with  one  exception,  U.  S.  v.  Hartman,  65  Fed. 
490 — ^uniformly  hold  that  the  first  part  (which  I  have 
quoted)  of  Sec.  5421  refers  only  to  the  false  making  that 
i.^,  forgery — of  the  writings  therein  enumerated,'*  and 
again  at  page  567  supra.  ."In  the  case  at  bar,  forgery  is 
not  predicated  of  the  notarial  certificate  made  by  the  de- 
fendant, but  it  is  simply  charged  that  said  certificate 
contains  false  statements.  The  making  of-  such  certificate 
is  not  in  my  opinion,  within  the  provisions  of  Sec.  5421. 

In  U.  S.  V.  Moore,  60  Fed.  739,  where  the  identical 
question  is  passed  upon,  a  demurrer  to  an  indictment  under 
the  first  paragraph  of  Sec.  5421,  quoted  above,  the  court 
says:  "The  authorities  are  imanimous  in  holding  that  the 
first  paragraph  of  Section  5421  is  a  forgery  and  not  a  per- 
jury statute.  It  punishes  one  who  falsely  makes  an  affi- 
davit and  not  one  who  makes  a  false  affidavit.  The  words 
of  the  statute  are  ejusdem  generis  and  are  the  words  usu- 
ally adopted  to  describe  the  crime  of  forgery."  False  making 
"may  almost  be  said  to  be  synonymous  with  forging."  Cit- 
ing, TT.  S.  V.  Staats,  8  How.  41 ;  IJ.  S.  v.  Barney,  5  Blatchf. 
294 ;  Fed.  Cas.  No  14,524 ;  TT  S.  v  Wentworth,*  11  Fed,  52 : 
U.  S.  v.  Reese,  4  Sawy.  629 ;  Fed.  Cas.  No.  16  138 ;  U.  S. 
V.  Cameron,  3  Dak.  141,  12  N.  W.  561;  State  v.  Wilson, 
28,  Minn  52;  9  N.  W.  28;  Mann  v.  People,  15  Hun.  155; 
State  V.  Young,  46  N.  H.  266 ;  Com.  v.  Baldsin,  11  Gray, 
197;  Bard.  Cr.  Law,  97;  Whart.  Cr.  Law,  Sec.  653. 

We  have  examined  the  authorities  cited  and  find  that 
in  each  of  the  several  statutes  discussed,  while  differing  in 
some  particulars  all  contain  the  clause  a*s  to  false  making, 
and  that  in  every  case  the  courts  held  that  forgery  was  in- 
tended and  not  the  cerHfi cation  of  false  statements,  by 
the  term  false  making  as  used  in  the  statutes  or  as  such 
term  was  known  to  he  the  common  law. 

We  are  of  the  opinion  that  the  learned  trial  judge 
was  right  in  sustaining  the  demurrer  to  the  indictment  and 
his  action  is  affirmed. 

William  J.  Mills,  C.  J.,  Wni.  H.  Pope,  A.  J.,  John 
T^.  McFie,  A.  J.,  Frank  W.  Parker,  A.  J.,  concur. 

Abbott,  A.  J.,  having  tried  the  cause  below,  did  not 
partici|)ate. 
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TERRITORY  OF  NEW  MEXICO,  Appellee,  v.    GAR- 
LAND LIVINGSTON,  Appellant. 

SYLLABUS. 

1.  It  is  not  error  to  admit  evidence  of  the  possession 
of  recently  stolen  property  other  than  that  described  in  the 
indictment,  but  taken  at  the  same  time  and  under  the  same 
circumstances  when  there  is  evidence  tending  to  show  that 
the  accused  was  also  in  possession  of  the  property  described 
in  the  indictment,  recently  after  the  theft. 

2.  A  witness  may  be  asked  on  direct  examination  if  he 
did  not  make  statements  inconsistent  with  those  testified  to, 
when  the  party  is  taken  by  surprise,  and  the  question  Is 
asked  for  the  purpose  of  refreshing  the  witness'  recollection 
and  Inducing  him  to  correct  his  testimony. 

3.  It  is  not  error  to  Instruct  the  Jury  that  although  the 
law  makes  the  defendant  a  competent  witness  in  his  own  be- 
half the  Jury  are  the  Judges  of  the  weight  to  be  given  his  tes- 
timony, where  the  rule  is  laid  down  as  to  the  interest  in 
the  suit,  and  made  applicable  to  all  the  witnesses  alike. 

4.  An  instruction  which  charges  the  Jury  that  if  all  the 
material  facts  are  not  proven  to  the  satisfaction  of  the  Jury 
beyond  a  reasonable  doubt  or  if  for  any  other  reason  they 
believe  the  defendant  not  guilty  they  may  acquit  him,  is  not 
erroneous  when  given  in  connection  with  other  instructions 
which  correctly  state  the  law  as  to  reasonable  doubt  and  the 
presumption  of  innocence. 

5.  The  possession  of  recently  stolen  property,  though 
unexplained,  does  not  raise  a  presumption  as  to  the  guilt  of 
the  accused,  but  is  merely  a  circumstance  to  be  considered 
by  the  Jury  and  given  by  them  such  weight  as  they  deem  it 
entitled  to.  Held,  that  the  instruction  given  was  not  erro- 
neous when  taken  as  a  whole  and  in  connection  with  all 
the  instructions  given  by  the  court. 

Appeal  from  the  district  court  of  Eddv  oountv  before 
William  .7.  Mills.  Chief  Justice.    Affinnefl. 

Freeman  &  Camerox  and  Fc'llen,  for  appellant. 
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It  was  error  to  allow  evidence  to  go  to  the  jury  which, 
without  casting  any  light  on  the  offense  charged  in  the  in- 
dictment, tended  strongly  to  convict  the  defendant  of  an- 
other charge,  thus  prejudicing  him  before  the  jury. 

People  V.  Carpenter,  (Col.)  68  Pac.  1028; 
People  V.  Perazzo,  74  Cal.    116,  28    Pac.  64; 
People  V.  Bames,  48  Cal.  551 ;  People  v.  Hart- 
man,  62  Cal.  562;  State  v.  Gottfreedson,  64 
Pac.  523. 
Testimony  which  tends  merely  to  show  that  the  pris- 
oner is  capable  of  committing  a  crime  for  which  he  is  in-  . 
dieted,  or  that  his  guilt  is  probable  from  the  fact  that  he 
has  committed  similar  offenses,  cannot  be  received. 

People  V.  Corbeau,  56  N*.  Y.  364;  Coleman 
V.  People,  55  N.  Y.  81;  State  v.  Lapage,  57 
N.  H.  291 ;  People  v.  Sharpe,  107  N.  Y.  427 ; 

3  Rice  on  Evidence,  Sec.  153 ;  Com.  v.  Stone, 

4  Met.  47;  Strong  v.  State,  44  Am.  Rop.  299; 
Jordan  V.  Osgood,  109  Mass.  457;  Gilbraith  v. 
State,  41  Tex.  567 ;  Rice  on  Evidence,  Vol.  3 
p.  461;  People  v.  Wood,  3  Park  Crim.  Rep. 
681,  713  and  743;  Com.  v.  Tuckerman,  10 
Gray  173. 

A  party  who  introduces  a  witness  vouches  for  his 
credibility,  and  cannot  attack  that  credibility. 

Helms  V.  Green,  115  X.  C.  251,  18  Am. 
St.  Rep.  893 ;  Draro  v.  Favor,  10  Sup.  Ct.  Rep. 
170;  Champ  v.  Com.  74  Am.  Dec.  393;  Blue 
"  V.  Kirby,  15  Am.  Dec.  96 :  People  v.  Jacobs, 
49  Cal.  384;  Smith  v.  Price,  8  Wati<^.  447; 
Note  to  21  L.  R.  A.  491 ;  Com.  v.  Hudson,  11 
Grav.  67 ;  Selover  v.  Brvant,  21  L.  R.  A.  418, 
and  note;  Coulter  v.  American  Merchant*? 
Company,  56  N.  Y.  588;  Tamsey  v.  Turner. 
2  Plipp!  737;  Phillips  on  Evidence,  Vol.  2 
(4th  Am.  Ed.)  pp.  982-983;  Jones  on  Evi- 
dence, Sec.  858;  Cox  v.  Eayres  (Vt.)  45  Am. 
Rep.  583;  Pollock  v.  Pollock,  71  "NT.  Y.  152; 
Adams  v.  Wheeler,  97  Mass.  67;  Com.  v. 
Starkweather,  10  Cush.  59;  Hickory  v.  U.  S. 
14  Sup.  Ct.  Rep.  336. 
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When  a  party  is  taken  by  surprise  by  the  evidence  of 
his  witness^  the  latter  may  be  interrogated  as  to  inconsis- 
tent statements  previously  made  by  him,  for  the  purpose 
o:^  refreshing  his  recollection  and  inducing  him  to  correct 
his  testimony,  and  the  party  so  surprised  may  also  show 
the  facts  to  be  otherwise.  As  to  witnesses  of  the  other 
party,  inconsistent  statements  after  proper  foundation  laid 
by  cross  examination  may  be  shown. 

Railway  Company  v.   Artery,   137  U.  S. 

507;  11  Sup.  Ct.  Rep.  129;  Best  on  Evidence, 

645 ;  Whartons  Ev.  549 ; ;  Methuish  v.  Collier, 

15,  Q.  B.  878 ;  Rice  v.  Howard,  16  Q.  B.  Div. 

681 ;  Rhodes  v.  State,  25  Am.  St.  Rep.  p.  431 : 

Brooks  V.  Weeks,  121  Mass.  435;  Ryerson   v. 

Abington,  102  Mass.  526;  State  v.  Callahan, 

99  N.  W.  1099 ;  Putnam  v.  U.  S.  62  U.  S.  687. 

It  is  error  for  the  court  to  instruct  the  jury  that  in 

considering  the  testimony  of  the  defendant  they  are  at 

liberty  to  take  into  consideration  the  fact  that  he  is  the 

defendant. 

The  Territorv'  v.  Romine  2  :N'.  M.  130: 
Wilson  V.  United' States  149  F.  S.  (\(y;  Stat<» 
V.  Webb.  55   Pac.  893;  Chambers  v.    People, 
105  Til.  412-416;  Territorv^  v.  Ticyba,  47  Pac. 
718;  Sullivan  v.  People,  28   i^.  M.  381. 
Possession  of  stolen  property  is  not  alone  sufficient 
to  convict  of  larceny,  though  such  possession  is  a  circum- 
stance to  be  considered   in  determining  the  guilt  of  its 
possessor. 

People  V.   Swinford,  57  Cal.   87;   People 
V.  Noregia,  48  Cal.  123 ;  People  v.  Ah.  Ki.  29 
Cal.  178;  People  v.  Yalarde,  59  Cal.  463;  Peo- 
ple V.  Gavssaway,  23  Cal.  51. 
The  possession  of  stolen  goods  recently  after  the  lar- 
ceny by  the  accused  does  not  raise  any  legal  presumption 
of  the  guilt  of  the  party. 

Grentzinger  v.  State,  48  N.  Y.  1 48 ;  Byan 
V.  The  State,  53  N.  W.  838 ;  Stewart  v.  People 
42  Mich.  255 ;  3  Rice  Evidence,  Sec.  139,  p. 
194 ;  Ibid.  Sec.  452,  p.  738 ;  Blankinship  v. 
State.  55  Ark.  244 ;  State  v.  Hodge,  50  X.  H. 
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510;  Cortez  v.  State,  74  S.  W.  908;  Reese  v. 
State,  68  S.  W.  284;  Nelson  v.  State,  67  S. 
W.  320. 
It  is  error  to  charge  the  jury  that  "a  reasonable  doubt 
is  a  doubt  for  which,  the  membets  of  the  jury  can  give 
some  reason/'    It  is  not  necessary  that  a  juror  should  be 
able  to  give  a  reason  for  his  doubt  *^even  to  his  own  sat- 
isfaction." 

3rd  Eice  on  Evidence,  Sec.  270,  p.  437. 
It  is  error  for  the  court  to  single  out  the  defendant 
and  charge  the  jury  that  because  of  his  great  interest  in 
the  result  of  the  trial  they  must  consider  his  testimony 
as  likely  to  be  affected  thereby. 

Territory  v.  Garcia  (N.  M.)   75  Pacific; 
Hicks  V.  United  States,  150  TJ.  S.  452. 
It  is  error  to  charge  the  jury  in  a  prosecution  for 
larceny  that  "the  unexplained  possession  of  property  re- 
cently stolen,  will  authorize  the  jury  to  find  the  defendant 
guilty." 

Bishop's  New  Crim.  Pro.  Sec.  741,  743. 
It  is  not  for  the  judge  to  say  what  amount  or  degree 
of  evidence  is  suflScient  to  warrant  the  jury  in  convicting* 
To  do  so  is  to  charge  on  the  weight  of  evidence  and  is  re- 
versible error. 

Rice  V.  State,  3  Tex.  Court  of  App.  451 ; 
Lxmsford  v.  State,  9  Tex.  Court  of  App.  217; 
Stevens  v.  State,  10  Tex.  Court  of  App.  120; 
Stone  V.  State,  22  Tex.  Court  of  App.  486; 
Boyd  V.  State,  24  Tex.  Court  of  App.  581; 
Garcia  v.  State,  26  Tex.  209. 

George  W.  Prichard,  for  appellee. 

When,  criminal  intent  or  guilty  knowledge  in  respect 
to  the  act  is  an  element  in  the  offense  charged,  evidence  of 
other  acts  of  the  accused,  manifesting  thajb  intent  or  knowl- 
edge, is  competent,  notwithstanding  it  may  establish  the 
commission  of  another  offense  not  charged. 

Abbott's  Trial  Brief  Criminal    Cases,   p 
514 ;  Mason  v.  State,  31  Tex ;  McCall  v.  State, 
41  Tex. 
As  to  a  party  cross  examining  his  own  witness. 
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It  ]£  a  rule  where  a  witness  shows  antagonism,  is  re- 
luctant, stubborn  or  hostile,  he  may  in  the  discretion  of 
the  court  be  asked  leading  questions. 

St.  Clair  v.  U.  S.  164  TJ.  S.  38;  Bab- 
cock  V.  People,  22  Pac.  817;  Compiled  Laws, 
97,  Sec.  3026. 
The  possession  of  property  recently  stolen  makes  out 
a  prima  facie  case  of  guilt,  and  throws  upon  the  defend- 
ant the  burden  of  explaining  the  possession,  without  which 
explanation  the  jury  may  convict. 

State  V.  Cassady,  12  Kan.  550;  TT.  S.  v. 
Jones,  31  Fed.;  Johnson  v.  Miller,  69  Iowa, 
562 ;  State  v.  Richart,  57  Iowa,  245 ;  State  v. 
Pennyman,  68  Iowa,  216;  Huggins  v.  People, 
135  111.  243 ;  Stockman  v.  State,  24  Tex.  App. 
570;  Gaixiia  v.  State,  26  Tex.  209;  State  v. 
Weston,  9  Conn.  527 ;  State  v.  Moon,  101  Mo., 
316;  State  v.  Miller,  45  Minn.  321;  Wright 
V.  Commonwealth,  82  Va.  183 ;  People  v.  Hur- 
ley, 60  Cal.  74 ;  Jackson  v.  State,  28  Tex.  App. 
370;   Lundy  v.   State,   71    Gn.   360;    United 
States  V.  Jones,  31  Fed.  Rep.  718;  Morton  v. 
State,  104  Ala.,  71 ;  Sohlin^er  v.  People,  102 
111.  241 ;  Madden  v.  State,  148,  Ind.  183 ;  Bron- 
son  V.  Com.  92  Ky.  330;  Com.  v.  Ducran,  138 
Mass.   182;   People  v.   Xeid,  99    Mich.    620; 
Mathowa  v.  State,  01  Miss.  155;  State  v.  Jen- 
nings, 81  Mo.  185 ;  Thompson  v.  State,  6  Neb. 
102;  Knickerbocker  v.  People,  43  N".  Y.  177; 
State  V.  Turner,  65  N".  C.    592;    Hughes    v. 
State,  8    Humph.    (Tenn.)    78;    Williams   v. 
State,  4  Tex.  App.  178;  State  v.  Jenkins,  2 
Tvler   (Vt.)    377;  Price  v.   Com.    21    Gratt. 
n^a.)    846. 
And  to  the  name  effect  are  the  following  authorities : 
Bryant  v.  State,  116  Ala.  445;  Territory 
V.  Casio,  1  Arizona,  485 ;  People  v.  Kelley,  28 
Calif.  423;  Van  Shalen  v.  People,  26  Cal.  184; 
Xate  v.  Raymond,  46   Conn.   345;  Young  v. 
State,  24   Fla.   147;  Moneyham  v.    State,  87 
Ga.  549;  Moyer  v.  People,  139  111.  138;  John- 
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son  V.  State,  148  Ind.  522;  State  v.  Conway, 
56  Kan.  682;  State  v.  Merrick,  19  Me.  398; 
State  V.  Johnson,  33  Minn.  34;  Snowden  v. 
State,  39  Miss.  705. 

OPINION  OF  THE  COURT. 

MANN,  J.— At  the  October,  1903,  term  of  the  dis- 
trict court  of  the  Fifth  Judicial  District,  sitting  in  and 
for  Eddy  county,  Garland  Livingston  was  tried  and  con- 
victed of  a  charge  of  larceny  of  a  horse  and  sentenced  to 
a  term  in  the  penitentiary,  from  which  judgment  he  ap- 
peals to  this  court.  Five  assignments  of  error  are  made 
and  insisted  upon  in  brief  of  appellant^*?  counsel  which  we 
will  take  up  in  their  order. 

The  first  ruling  of  which  appellant  coniplainp  is  that 
of  the  trial  couri;  in  "permitting  evidence  to  go  to  the 
jury,  which,  without  casting  any  light  on  the  offense 
1  charged,  in  the  indictment,  tended  strongly  to  con- 
vict the  defendant  of  another  charge,  thus  prejudicing 
him  before  the  jury,*^  using  the  words  of  appellants^  coun- 
sel in  his  assignment  of  errors. 

The  indictment  charged  appellant  with  the  theft  of 
a  horse.  The  evidence  tended  to  show  that  the  horse 
charged  in  the  indictment,  together  with  a  mule  belong- 
ing to  one  Dunaway,  was  in  a  pasture  on  the  owner's  prem- 
ises, that  appellant  was  seen  in  the  vicinity  of  this  pasture 
on  the  evening  of  the  alleged  theft,  that  the  horse  and 
mule  disappeared  at  the  same  time  and  were  tracked  in 
the  direction  of  the  place  where  defendant  was  seen  shori:- 
ly  afterwards,  riding  a  horse  similar  to  the  one  alleged  to 
have  been  stolen.  The  trial  couri;  permitted  the  prosecu- 
tion to  introduce  evidence  tending  to  establish  the  theft 
of  the  mule  by  appellant  and  it  is  of  this  testimony  which 
appellant  complains.. 

While  it  is  an  elementary  principle  of  law  that  proof 
of  other  and  distinct  crimes  are  inadmissible  to  aid  in  prov- 
ing the  crime  charged  yet  where  two  or  more  crimes  are 
committed  and  the  transaction  is  one  and  the  same,  the 
whole  transaction  may  be  proven,  even  though  the  ten- 
dency is  to  prove  a  crime  other  than  the  one  charged. 
Bishop  Crim.  Proc.  Sec.  1121,  and  cases  cited. 
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And  especially  in  larceny  cases  where  other  goods 
stolen  at  the  same  time  as  those  described  in  the  indict- 
ment are  found  in  the  possession  of  the  accnsed,  such  fact 
is  admissible  in  evidence,  because  it  very  clearly  tends  to 
connect  the  accused  with  the  oflfense.  18  Am.  ft  Eng.  Ency. 
of  Law,  2nd.  Ed.  493-4;  Grant  v.  State,  55  Ala.,  201; 
People  V.  Robles,  34  Cal.  591;  People  v.  Tjopez,  59  Cal. 
362;  Wormley  v.  State,  70  Ga.  721;  State  v.  Weaver,  104, 
N.  Car.  758. 

The  evidence  complained  of  in  the  first  assignment 
of  error  was  exactly  of  this  nature,  tending  to  show  pos- 
session of  the  mule,  taken  at  the  same  time  as  the  alleged 
stolen  horse,  evidence  of  the  larceny  of  one  was  evidence 
of  the  larceny  of  the  other  and  proof  of  the  possession 
of  one  recently  after  the  larceny  was  competent  to  show 
the  larceny  of  the  other  and  we  think  that  the  learned 
trial  judge  was  right  in  permitting  the  testimony  com- 
plained of  to  go  to  the  jury. 

The  second  error  insisted  upon  by  appellant  is  'The 
2  court  erred  in  permitting  the  territory  to  cross  ex- 
amine and  contradict  its  own  witness  Gamp.'' 
The  record  shows  that»Camp  was  called  as  a  witness 
by  the  prosecution  and  was  asked  certain  questions  on 
direct  examination  with  reference  to  his  having  seen  the 
defendant  with  the  horse  alleged  to  have  been  stolen  in 
his  possession.  Camp  refused  to  identify  the  horse  as  the 
one  described  in  the  indictment,  whereupon  the  prosecutr 
ing  attorney  asked  him  if  he,  witness,  had  not  made  a 
sworn  statement  or  affidavit  in  which  he  had  stated  that 
he  had  seen  the  defendant  in  possession  of  the  stolen  horse, 
reading  the  statement  from  the  alleged  affidavit  of  the  wit^ 
ness.  The  witness  then  answered  that  he  had  made  such 
a  sworn  statement,  and  that  the  stat^nent  was  true. 
We  think  it  was  within  the  discretion  of  the  court  to 
permit  counsel  to  ask  these  questions  for  the  purpose  of 
refreshing  the  witness'  recollection  and  allowing  him  to 
correct  his  testimony. 

In  Hickory  v.  U.  S.  151  U.  S.  303,  the  rule  is  thus 
laid  down :  ^^hen  a  party  is  taken  by  surprise  by  the  evi- 
dence of  his  'witness,  the  latter  may  be  interrogated  as  to* 
inconsistent  statement  previously  made  by  him    for  the 


VOL.    13,   JANUARY   TERM,   1906.  825 


Territory  ▼.  Livingston. 


purpose  of  refreshing  his  memory  and  inducing  him  to 
correct  his  testimony ;  and  the  party  so  surprised  may  also 
show  the  facts  to  be  otherwise  than  as  stated,  although 
this  incidentally  tends  to  discredit  the  witness/' 

We  think  this  comes  within  the  rule  so  stated  and 
was  therefore  not  error. 

The  third  error  complained  of  and  insisted  upon  is 
3      the  instruction  of  the  trial  court  given  upon  his  own 

motion  and  numbered  6,  this  instruction  is  as  fol- 
lows: 

"VI.  The  court  instructs  the  jury  that  although 
the  law  makes  the  defendant  in  this  case  a  competent 
witness,  still  the  jury  are  to  be  the  judges  of  the  weight 
which  ought  to  be  given  to  his  testimony,  and  in  consid- 
ering what  weight  ought  to  be  given  to  it,  the  jury  should 
take  into  consideration  all  the  facts  and  circumstances 
surrounding  the  case,  as  disclosed  by  the  evidence,  and 
give  the  defendant's  testimony  only  such  weight  as  they 
believe  it  to  be  entitled  to,  in  view  of  all  the  facts  and 
circumstances  proven  on  the  trial. 

"You  are  instructed  that  in  determining  the  weight 
to  be  given  to  the  testimony  of  the  different  witnesses  in 
this  case,  you  are  authorized  to  consider  the  interest  of  any 
of  the  witnesses  in  the  result  of  the  suit,  their  temper, 
feeling  or  bias,  if  any  has  been  shown ;  their  apparent  in- 
telligence, and  their  means  of  information,  and  to  give 
such  credit  to  the  testimonv  of  each  witness  as  under  all 
the  circumstances  the  witnesses  may  seem  to  be  entitled  to." 

Counsel  contended  that  these  instructions  violate  the 
provisions  of  Sec.  2994  of  the  Compiled  Laws,  which  for- 
bids the  court  to  comment  upon  the  weight  of  the  evi- 
dence ;  but  we  think  the  instructions  as  a  whole  are  not  sub- 
ject to  such  objection.  The  court  merely  told  the  jury 
that  the  defendant  was  a  competent  witness  in  his  own  be- 
half and  then  laid  down  the  rule  bv  which  evidence  is  to 
be  weighed,  subjecting  the  evidence  of  the  defendant  to 
the  same  test  as  that  of  other  witnesses.  We  quite  agree 
with  counsel  that  it  would  be  highly  improper  and  per- 
haps reversible  error  to  single  out  the  defendant  and  call 
special  attention  to  his  interest  in  the  case,  but  a  fair 
construction  of  the  above  instruction  does  not  subject  it 
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tc-  that  criticism,  but  fairly  brings  it  within  the  rule  laid 
down  and  approved  by  the  court  in  Territory  v.  Levba, 
47  Pac.  718  (X.  M.)  See  also  Faulkner  v.  Territory,  6 
N.  M.,  464;  Territory  v.  Taylor,  11  N.  M.  588. 

The  fourth  assignment  of  error  goes  to  the  language 
of  the  court  in  instruction  No.  3,  which  after  instructing 
the  jury  as  to  the  facts  necessary  to  be  proven  beyond  a 
reasonable  doubt,  concludes  with  the  following  words: 
''But  if  all  the  above  facts  are  not  proved  to  your  satis- 
faction beyond  a  reasonable  doubt,  or  if  for  any  other 
reason  you  believe  the  defendant  not  guilty,  then  you 
should  find  the  defendant  not  guilty."  These  words  are 
criticised  by  appellant's  counsel  as  placing  the  burden  of 
proving  his  innocence  upon  the  accused.  But  a  careful 
examination  of  the  instructions  disclosed  that  the  court 
had  fully  instructed  the  jury  upon  the  subject  of  the  pre- 
sumption of  innocence  and  of  reasonable  doubt  and  it  is 
a  well  settled  principle  that  where  the  court^s  instruc- 
tions as  a  whole  fairly  state  the  law,  exceptions  to  remote 
sentences  or  parts  of  the  instructions  will  not  be  main- 
tained. Counsel  cite  no  authorities  upon  this  assignment 
and  we  have  been  unable  to  discover  any  that  would  jus- 
tify a  reversal  upon  that  ground. 

The  last  and  by  far  the  most  serious  question  arises 
5     under  the  fifth  assignment  of  error  insisted  upon  in 

the  appellant's  brief. 

The  court  instructed  the  jury  in  instructions  No.  4, 
as  follows: 

"TV.  The  court  instructs  the  jury  that  the  posses- 
sion of  recently  stolen  property  is  usually  regarded  in  law 
as  a  criminating  circumstance,  tending  to  show  that  the 
possessor  stole  the  property,  unless  the  facts  and  circum- 
tances  surrounding  or  connected  with  such  possession,  or 
other  evidence,  explains  or  shows  such  possession  may  have 
been  acquired  honestly.  Possession  of  stolen  property, 
immediatelv  after  the  theft,  is  sufficient  to  warrant  a  con- 
viction,  unless  attending  circumstances,  or  other  evidence 
so  far  overcome  the  presumption  thus  raised  as  to  create 
a  reasonable  doubt  of  the  prisoner's  guilt  when  an  acquittal 
should  follow." 

That  any  presumption  of  law,  as  to  the  guilt  of  the 
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accused,  arises  from  the  possession  of  recently  stolen  prop- 
erty seems  to  be  greatly  modified  by  the  later  authorities. 
The  establishment  of  any  one  circumstance  by  the  evidence 
beyond  a  reasonable  doubt,  where  the  whole  question  of  de- 
fendant's guilt  is  sought  to  be  proven  by  circumstantial 
evidence,  does  not  and  cannot  overcome  the  presumption 
of  innocence,  in  his  favor.  The  burden  of  proving  his 
innocence  can  never  be  shifted  to  the  defendant  by  estab- 
lishing any  one  circumstance  in  the  case,  but  all  the  facts 
and  circimistances  in  a  case  like  the  one  at  bar,  must  be 
such  as  to  preclude  any  reasonable  hypothesis,  other  than 
the  defendant's  guilt.  These  principles  are  elementary 
and  require  no  citations.  Bearing  in  mind  these  primary 
principles  of  law,  let  us  examine  closely  the  instruction  of 
the  learned  trial  judge  in  this  case  and  see  if  they  have 
been  violated.  As  has  already  been  stated,  the  court  had  in- 
structed the  jury  upon  the  doctrine  of  the  presumption  of 
innocence  and  of  reasonable  doubt  and  the  instruction 
above  quoted  must  be  read  in  connection  with  all  the  other 
instructions  given  by  the  court  and  no  doubt  was  so  read 
and  understood  by  the  jury.  The  court  had  fairly  stated 
the  issues  of  the  case  and  carefully  pointed  out  the  matters 
which  the  jury  must  find  to  be  true  beyond  a  reasonable 
doubt  in  order  to  convict,  in  terms  so  plain  and  unequivo- 
cal that  the  jury  could  not  have  been  misled  -by  the  fourth 
instruction.  We  do  not  think  the  instruction  complained 
of,  when  read  in  connection  with  the  charge  as  a  whole, 
is  susceptible  to  the  construction  placed  upon  it  by  counsel. 
The  court  told  the  jury  in  effect  that  the  possession  of 
recently  stolen  property  was  usually  regarded  as  a  crimi- 
nating circumstance  tending  to  establish  guilt,  and  this 
is  the  true  doctrine  as  laid  down  by  the  weight  of  authority. 
18  Am.  &  Eng.  Ency.  of  Law,  486;  Harris  v.  State,  61 
Miss.  304;  People  v.  Ah.  Ki.  20  Cal.  180;  Robb  v.  State, 
35  Neb.  285. 

Having  laid  down  the  rule  that  the  possession  of  the 
recently  stolen  property  was  a  circumstance  tending  to  es- 
tablish guilt,  the  court  proceeds  by  saying  that  such  pos- 
session if  unexplained  by  the  facts  and  circumstances  of 
the  case,  or  other  evidence  is  sufficient  to  warrant  a  con- 
viction.     This  phrase,  if  taken  separately,  and.  apart  from 


328  SUPREME  CX)URT  OF   NEW    MEXICO, 

Territory  ▼.  Llyingstoii. 

the  charge  as  a  whole,  would  be  error,  because  it  is  the  cor- 
rect nile  that  the  jury  is  the  sole  judge  as  to  the  weight  to 
be  given  to  any  part  of  the  evidence,  and  while  such  pos- 
session in  the  light  of  all  the  facts  and  circumstances  of 
the  case  might  be  sufficient  to  warrant  a  conviction,  it  is 
a  question  for  the  jury  to  determine  and  not  the  court 
But  the  court  had  already  told  the  jury  that  they  were 
the  sole  judges  of  the  weight  to  be  given  to  the  evidence 
and  it  is  inconceivable  that  they  could  have  understood 
this  phrase  in  that  light.  We  think  this  case  comes  direct- 
ly in  line  with  State  v.  Robbins,  65  Mo.  443,  the  Syllabus 
of  which  reads  as  follows: 

"An  instruction  to  the  jury  to  the  eflEect  that  the  pos- 
session of  property  proven  to  have  been  recently  stolen 
is  presumptive  evidence  of  the  guilt  of  the  party  in  pos- 
session unless  such  possession  is  satisfactorily  explained  or 
accounted  for,  is  not  objectionable  as  a  commentary  on 
the  evidence  or  an  invasion  of  the  province  of  the  jury, 
when  it  is  accompanied  by  other  instructions  to  the  effect 
that  the  jury  should  take  into  consideration  all  the  facts 
shown  in  evidence  giving  to  each  such  weight  as  they  should 
consider  it  entitle<i  to."  See  also  Stover  v.  People,  56  N. 
Y.,  315;  Grilley  v.  State,  20  Wis.,  244. 

We  do  not  wish  to  be  understood  as  holding  that  any 
presumption  erf  law,  as  to  defendant's  guilt,  arises  from 
the  unexplained  possession  of  recently  stolen  property,  on 
the  contrary,  we  believe  the  true  rule  to  be  that  such  fact 
when  established  is  a  circumstance  to  be  considered  bv 
the  jury  the  same  as  any  other  fact  or  circumstance  and 
by  them  given  such  weight  as  thoy  may  deem  it  entitled 
to. 

The  judgment  of  the  lower  court  is  affirmed. 

John  R.  McFie,  A.  J.,  Ira  A.  Abbott,  A,  J.,  concur. 

Parker  and  Pope,  A.  J.,  dissent. 

Mills,  C.  J.,  having  tried  the  case  below,  did  not  sit 
in  this  case. 

POPE,  J. — (Dissenting) — I  desire  to  dissent  from 
the  conclusion  reached  in  this  case  for  the  rea/^on  that  in 
my  opinion  the  fifth  assignment  of  error,  based  on  the  in- 
struction of  the  court  as  to  the  effect  of  the  possession  of 
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recently  stolen  property,  is  well  founded.  That  instruc- 
tion, in  efifect,  informs  the  jury  that  the  possession  of 
recently  stolen  property  is  "usually  regarded  in  law  as 
a  criminating  circumstance,^'  that  it  is  ^^sufficient  to  war- 
rant a  conviction/'  except  under  certain  circumstances, 
and  that  "the  presumption  thus  raised"  must  be  met  by 
evidence  raising  a  reasonable  doubt  to  justify  aquittal.  I 
am  of  opinion  that  these  instructions  are  violative  of  the 
prohibition  imposed  by  C.  L.  Sec.  :^994,  to  the  effect  that 
the  court  "shall  not  comment  upon  the  weight  of  the  evi- 
dence." I  am  further  of  opinion  that  the  assumption  of 
the  existence  of  "the  presumption  thus  raised"  in  effect 
shifted  the  burden  of  proof  to  the  defendant  and  that  this 
latter  is  forbidden  by  the  supreme  court  of  the  United 
States,  in  CoflSn  v.  U.  S.  156,  U.  S.  453,  and  is  distinctly 
held  to  be  erroneous  bv  this  court  in  the  recent  case  of 
United  States  v.  Griego,  75  Pac.  30.  I  am  not  imaware 
that  the  charge  as  given  by  the  learned  trial  judge  is  sup- 
ported word  for  word  by  Mr.  Sackett  in  his  Instructions 
to  Juries  (2nd  Edition)  p.  746.  An  examination  of  the 
authorities  which  Mr.  Sackett  cites  in  his  foot  note  to  this 
instruction,  however,  reveals  the  fact  that  none  of  the 
cases,  with  the  exception  of  those  from  Illinois,  sustains 
the  doctrine  asserted;  and  even  in  that  jurisdiction  the 
JTtdges  have  not  been  unanimous.  Thus  in  Smith  v.  Peo- 
ple, 103,  111.,  86,  where  a  similar  instruction  was  sus- 
tained it  was  said  by  Mr.  Justice  Dickey,  dissenting,  that 
it  is  error  to  charge  a  jury  that  any  given  circumstance  is 
sufficient  to  warrant  a  conviction;  that  is  always  a  ques- 
tion of  fact,  not  of  law."  I  am  of  opinion  that  the  proper 
form  of  instruction  upon  this  point  is  that  set  forth  in 
Watkins  v.  State,  2  Tex.  App.  73,  and  since  uniformly 
followed  by  the  court  of  criminal  appeals  of  Texas,  that 
*%e  possession  of  property  recently  stolen  is  merely  a  fact 
or  circumstance  to  be  considered  by  the  jury  in  connection 
with  all  the  other  evidence  submitted  to  them  in  determ- 
ining the  guilt  or  innocence  of  the  possessor."  In  the  well- 
considered  case  of  State  v.  Humason,  5  Wash.  507,  fol- 
lowed in  State  v.  Walters,  7  Wash.  246,  it  was  said  by  the 
court,  in  holding  erroneous  an  instruction  similar  to  that 
now  in  question :  "The  jury  should  simply  have  been  told 
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that  they  were  the  sole  judges  of  the  facts  and  of  the 
weight  to  be  given  to  each  particular  fact;  that  the  pos- 
session of  this  property  by  the  defendant  (if  it  was  neces- 
sary to  refer  to  it  at  all),  if  it  had  been  proven  to  them 
beyond  a  reasonable  doubt  that  it  was  stolen  property,  was 
one  of  the  facts  which  they  were  authorized  to  consider, 
with  all  the  other  facts  and  circumstances  in  the  case  in 
determining  the  guilt  or  innocence  of  the  defendant.*'  It 
follows  from  these  authorities  that  while  the  circumstances 
of  the  possession  of  the  stolen  property  may  be  men- 
tioned to  the  jury  for  its  consideration  and  to  be  given 
proper  weight  by  the  jury,  the  reference  to  the  matter 
should  not  be  accompanied  by  intimations  from  the  court 
upon  the  weight  of  the  circumstance.  And  this  is  pre- 
cisely what  was  held  by  this  court  in  United  States  v. 
Griego,  supra,  where  it  was  said:  "If  the  court  charged 
the  jury  that  if  they  believed  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendants,  within  three  years 
previous  to  the  date  of  the  returning  of  the  indictment  in- 
to the  court  occupied  the  sleeping  apartment  alone  ss  a 
sleeping  room  that  circumstance  may  be  considered  by  you 
in  arriving  at  your  verdict,  ^meh  insiruction  would  have 
been  proper;'  but  charging  in  a  separate  and  special  instruc- 
tion, that  that  circumstance  alone  raises  a  presumption  of 
guilt  is,  we  believe,  improper  as  it  tends  to  take  away  the 
presumption  of  innocence  with  which  the  defendant  in  a 
criminal  case  is  clothed  until  a  jury  finds  him  guilty.*' 

If  it  be  improper  to  instruct  the  jury  that  occupying 
the  same  room  raises  a  presumption  of  guilt  in  an  adul- 
tery case,  it  is  equally  improper  to  instruct  them  that 
possession  of  stolen  property  raises  a  presumption  of  guilt 
in  a  larceny  case. 

The  judgment  should  be  reversed  and  a  new  trial 
awarded. 
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[No.  1092,  January  26,  1906.] 

WILLIAM  P.  CUNNINGHAM,  et  al.,  Plaintiffs  in  Er- 
ror, V.  EUGENE  A.  PISKE,  Defendant  in  Error. 

SYLLABUS. 

1.  The  power  of  the  district  courts  to  permit  amend- 
ments of  the  pleadings  is  discretionary,  except  as  limited 
by  statute,  and  it  was  not  an  abuse  of  discretion  to  overrule 
a  motion  to  amend  the  complaint  in  the  case  at  bar,  under 
the  circumstances  stated  in  the  opinion. 

2.  An  allegation  in  the  complaint  that  the  plaintiffs  on 
June  1,  1893,  "discovered"  the  murderers  for  the  "discovery" 
"f  whom  the  reward  was  ofPered  which  they  seek  to  recover 

this  action,  fixed  the  time  at  which  their  cause  of  action 
.ccrued. 

3.  An  offer  of  a  reward  by  publication,  for  the  "discov- 
ery of  all  or  any  one  of  the  parties  concerned  in"  a  certain 
murder,  becomes  a  valid  contract  between  the  offerers  and 
those  who  accept  it  by  performance  upon  the  discovery  re- 
quired; but  it  does  not  become  a  "contract  In  writing"  within 
the  meaning  of  those  words  in  section  2915  of  the  Compiled 
Laws  of  1897. 

Error  from  the  district  court  of  Santa  Fe  county,  be- 
fore John  R.  McFie.  Associate  Justice.    Affirmed. 

A.  B.  Reneiiax.  for  plaintiffs  in  error. 

Discovery  in  the  sense  of  the  reward  is  the  making 
certain  of  the  fact  .of  guilt  by  verdict. 

Ryer  v.  Stockwell,  14  Calif.   134;  Wood 
on  Limitations,  Sec.  119;  Angell  on  Limita- 
tions, Sec.  115. 
The  purpose  of  conviction  is  to  ascertain  the  fact  of 
detection. 

Borough  of  York  v.  Foscht,  23  Pa.  St. 

391;  Nason  v.  Staples,  48  Me.  127;  Common- 

•       wealth  V.  Richards,  17  Pick.  296. 

Conviction  is  the  verdict  returned  against  an  accused 

b}'  the  jury  which  ascertains  and  publishes  the  fact  of  his 

guilt. 
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Commonwealth  v.  Lockwood,  109    Mass. 
325;  Blaufus  v.  People,  69  N.  Y.  109;  Com- 
monwealih  v.  Gorham,  99  Mass.  420;  United 
States  V.  Watkins,  6  -Fed.  Rep.  152. 
The  oflfer  of  a  reward  upon  acceptance  of  its  terms, 
and  performance  of  the  services,  becomes  a  written  con- 
tract. 

Ryer   v.    Stockwell,  Supra.:    Furman   v. 

Parke,  21  N.  J.  L.,  310 :  Hoboken  v.  Bailey, 

36,  K'  J.  L.  493. 

The  fact  that  the  acceptance  and  perfonnance  of  the 

contract  must  be  proved  by  parole  does  not  militate  against 

its  being  a  written  contract. 

Hart  V.  Otis,  41  111.  App.  431;  Ames  v. 
Moir,  22  N.  E.  535;  Beckwith  v.  Talbot,  95 
U.  S.  292;  Plumb  v.  Campbell,  129  111.  101; 
Shaw  V.  Smith,  150  Mass.  106 ;  See  also,  Wil- 
kinson V.  Johnston,  18  S.  W.  746;  Galveston 
H.  &  S.  A.  Ry.  V.  Johnson,  11  S.  W.  11;  Gray 
V.  Smith,  76  F.  533 ;  Towle  v.  Coal  Company, 
99  Calif.    397;    Wood    on    Limitations,    Sec. 
119,  p.  300. 
If  a  contract  depends  upon  a  contingency  or  a  condi- 
tion, the  contingency  must  happen  or  the  condition  be 
performed  before  it  is  enforceable,  that  is  before  the  stat- 
ute of 'limitations  will  begin  to  run. 

19  Ency.  Law,  2nd  Ed.  p.  193. 
This  is  not  a  unilateral  contract. 

Bloom  V.  Hazzard,  104  Calif.  310. 
A  general  offer  of  reward  to  the  public  becomes  a  con- 
tract upon  acceptance  by  performance. 

9  Cyc.  225;  McCarthy  v.  Land  Co.,  Ill 
Calif.  328. 
In  civil  cases,  where  the  establishment  of  a  crime  is 
requisite,  to  their  maintenance  the  presumption  of  inno- 
cence exists. 

22  Ency.  Law  (2nd  Ed.)   1282;  1  Beach 
on  Contracts,  Sec.  35  and  14. 
At  its  first  promulgation  an  offer  need  not  be  made 
to  any  specific  person.    It  may  be  made  generally  and  left 
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open,  so  that  any  one  accepting  it  is  the  one  contracted 
with.     Certainly  such  contracts  are  written. 

Furman  v.  Parks,  21  N.  J.  L.  310;  and 
other  authorities  herein  before  cited. 
As  to  the  effect  which  should  be  given  to  the  word 
discovery. 

Marbury  v.  McCormick,  23  Kan,  38. 
The  court  abused  its  discretion,  under  the  statute,  in 
its  refusal  of  leave  to  amend  the  complaint. 

Bremen  Mining  and  Milling  Company  v. 
Bremen,  79  Pac.  806. 
The  admissions  of  a  party  in  relation  to  a  question 
of  law  are  not  admissible  in  evidence. 

1  Ency.  Law  (2nd  Ed.)  p.  714  and  Ca. 
Ci.;  Crockett  v.  Morrison,  11  Mo.  3. 

Eugene  A.  Fiske^  for  defendant  in  error. 

Beward  was  offered  for  the  discovery,  not  for  the 
arrest  and  conviction  of  the  parties  concerned  in  the  mur* 
der  of  Frank  Chavez.  Conviction  is  no  part  of  the  discov- 
ery. 

Louisville  &  Nashville  B.  B.  v.  Goodnight, 
10  Bush  552. 
No  reward  was  offered  for  the  arrest  and  conviction 
of  any  one.     An  offer  of  reward  cannot  be  enlarged  be- 
yond its  express  terms,  and  whoever  claims  under  such  ja 
offer  must  bring  himself  within  the  terms  of  the  offer. 

U.  S.  V.  Connor,  138  U.  S.  65-66;  21  A. 
&  E.  E.  of  L.  pp.  395-6-7  and  Notes ;  Shuey  v. 
TJ.  S.  92  U.  S.  73 ;  Loring  v.  City  of  Boston, 
48  Mafis.  412. 
A  party  who  makes  an  arrest  of  a  criminal  is  not 
entitled  to  a  reward  offered  for  information  leading  to 
the  arrest;  but  the  party  giving  such  information  is  en- 
titled to  such  a  reward. 

Ward  V.  Keystone,  38  S.  W.   632,  533: 
Bollins  V.  Clement,  25  S.  C.  601. 
The  identity  of  the  person  must  be  established  by 
proper  proof  other  than  the  conviction. 

Borough  of  York  v.  Forscht,  23  Pa.  St. 
391;  County  of  Budd,  96  Calif.  47;  Burke  v. 
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Wells  Fargo  Co.,  34  Calif.  60 ;  High  v.  Ship- 
ley, 77  Ind.  555-6;  Loring  v.  City  of  Boston, 
48  Mass.  412 ;  Blaufus  v.  The  People,  69  N.  Y. 
109;  U.  S.  V.  Watkins,  6  Fed.  152. 
Whereas  in  the  case  at  bar  a  contract  is  partly  in 
writing  but  does  not  name  all  the  parties  to  it,  and  oral 
evidence  is  required  to  connect  one  of  the  parties  with  it, 
it  is  in  law  an  oral  contract,  and  not  a  contract  in  writing, 
and  being  such  an  oral  contract,  our  statute  of  limitations 
applicable  to  oral  contracts,  and  no  other  applies. 

Railway  Pass.  &  F.  C.  M.  A.  &  B.  A.  v. 
Loomis,  32  N.  E.  424-6-7 ;  Grafton  v.  Cunning- 
ham, 99  U.  S.  100 ;  Wright  v.  Weeks,  25  N.  Y. 
153 ;  Baker  v.  Johnson  Co.  33  la.  141 ;  Kinsley 
V.  Louise  Co.,  37  Iowa,  438-9;  Works  v.  Mac- 
Alaster,  40  Mich.,  84-88;  Etna  Ins.  Co.  v. 
Town,  31  Fed.  874-878;  Wood  v.  Williams, 
31  N.  E.  681  (111.) ;  Wilson  v.  Williams,  33 
N.  E.  884  (111.) ;  High  v.  Board,  92  Ind.  581, 
584-5;  Hackelman  v.  Henry  Co.,  94  Ind.  36, 
39,  40;  Rogers  v.  Durant,  140  F.  S.  298-303; 
Plumb  V.  Campbell,  129  111.  101 ;  Beekwith  v. 
Talbot,  95  U.  S.  292. 
No  sufficient  showing  was  made  to  warrant  the  court 
in  granting  the  application  for  amendment  by  the  plain- 
tiff in  error  of  his  pleading. 

Haden  v.  Haden,  46  Calif.  338. 
Amendments  must  be  substantial,  not  merely  color- 
able. 

3  Estes,  Sec.  4444,  p.  261;  1  Estes,  Sec. 
198,  p.  167. 
The  right  to  amend  even  after  leave  granted,  is  lim- 
ited to  an  accurate  and  correct  expression  in  legal  form 
of  a  cause  of  action  which  has  theretofore  been  inaccurate- 
ly or  insufficiently  expressed. 

Rock^vell  v.  Holcomb,  31  Pae.  944;  Estes 
P.  &  P.  Vol.  3,  Sec.  4450-a.  p.  277. 
A  general  averment  of  the  perform aT>ce  of  the  con- 
tract is  not  enouffh,  but  all  the  facts  constituting  such  per- 
formance, time  and  acts  done  to  vest  a  right  of  action  in 
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plaintiflfs  must  be  set  up,  and  defendants  thus  informed 
of  the  character  of  the  contract  charged. 

1  Estee,  P.  &  P.  p.  242,  Sec.  322,  and  pp. 
217-219,  Sec.  311;  Sheeney  v.  Manderfield,  7 
Cranch,  216-217. 
Neither  the  conviction  of  the  parties,  nor  their  sub- 
sequent execution  by  the  law,  nor  the  state  of  the  minds 
of  plaintiffs  in  error  while  engaged  in  discovering,  are 
facts  which  could  properly  be  alleged  in  the  pleadings  in 
this  case. 

X.  M.  Code,  Sec.  49,  51;  Estee  P.  &  P. 

Vol.  1,  p.  155 ;  Estee  P.  &  P.  Vol.  1,  p.  159 ; 

Estee  P.  &  P.  Vol.  3  p.  302,  Sec.  4490;  County 

V.  Budd,  96  Calif.  47,   (30  Pac.  968) ;  Burk 

V.   Wells-Fargo,   34   Calif.   60;    Borough     of 

York  V.  Forcht,  23  Pa.  St.  391. 

This  proposed  amended  complaint  also  failed  to  state 

that  plaintiffs  below  were  the  first  discoverers,  which  was 

a  necessitv  to  enable  them  to  state  a  cause  of  action. 

21  Am.  &  Eng.  Ency.  of  Laws,  p.  399,  and 
notes;  U.   S.  v.   Simmons,   7  Fed.   799,  711, 
712;  U.  S.  V.  George,  1  Blach.  406;  TT.  S.  v. 
Isle  de  Cuba,  2  Calif.  458;  Shuey  v.  U.  S., 
92  U.  S.   73. 
If  the  court  below  had  permitted  them  to  allege  an- 
other date  for  th^ir  contract,  or  amend  so  as  to  prove 
another  date,  they  would  have  been  allowed  to  "substan- 
tially change  their  claim,''  and  would    then  have    been 
"altering  the  issue,"  contrary  to  our  code. 

Code  N.  M.,  82  94;  Union  Pac.  Co.  v. 
Wyler,  158  U.  S.  285 ;  National  Bank  v.  War- 
rington, 40   Iowa,  528*;  Handerson  v.   R.  R. 
123  U.  S.  64,  65;  Fish  v.  Pairwell,  43  N,  E. 
371-2;  Foste  v.   Standard   Ins.    Co.  38    Pac. 
617-618 ;  Irvine  v.  Pauling,  1  Kas.  418. 
A  party  is  bound  by  admission  in  pleadings  on  which 
he  goes  to  trial,  and  such  adiyiissions  cannot  be  proved  or 
disproved,  but  must  be  accepted  for  what  ever  they  amount 
to  in  legal  effect. 

16  Cyc.  p.  1048-9-b,  note  88. 
The  record  shows  that  whatever  services  were  ren- 
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dered  by  plaintiffs  were  rendered  while  they  were  respec- 
tively sheriff  and  under  sheriff  of  Santa  Fe  county.  On 
this  point  see 

U.   S.  V.  Matthews,  173   U.   S.   384-385. 

OPINION  OF  THE  COURT. 

ABBOTT,  J.— This  is  an  action  in  which  the  plain- 
tiffs in  error  seek  to  recover  from  tlie  defendant  in  error 

a  portion  of  a  reward  which  he,  with  others,  offered 
1      through  a  published  notice  "for  the  discovery  of  all 

or  any  one  of  the  parties  concximed  in  the  murder 
of  Francisco  Chaves,  in  the  city  of  Santa  Fe,  on  the  night 
of  May  29th,  1892."  The  offer  was  made  over  the  names 
of  those  who  joined  in  it,  and  was  of  the  sums  set  against 
their  respective  names.  The  complaint  alleged  that  the 
plaintiffs,  on  June  1,  1893,  "discovered"  certain  persons, 
"one  or  all  of  them  to  have  been  the  murderers  of  the  said 
Francisco  Chaves;"  that  on  May  29,  1896,  those  persons 
were  tried  and  convicted  of  said  murder  and  were  duly 
executed  April  2,  1897.  May  28,  1898,  the  suit  in  quesr 
tion  was  begun.  About  five  years  later,  and  about  a  year 
after  the  answer  had  been  filed,  which  with  other  defences, 
set  np  the  statute  of  limitations,  the  plaintiffs  asked  leave 
to  so  amend  their  complaint  that  it  should  in  effect  allege 
the  discovery  on  or  about  June  1,  1893,  of  "evidence  which 
led  them  to  believe"  certain  persons  were  the  murderers 
of  said  Chavez,  and  that  said  persons  were  on  May  29, 
1895,  determined  by  verdict  and  judgment  of  court  to  have 
been  such  murderers.  The  court  below  refused  to  permit 
amendment  as  requested,  and  that  refusal  is  claimed  by 
the  plaintiffs  to  have  been  an  abuse  of  the  discretionary 
power  over  amendments,  which  it  is  not  denied  the  court 
had  at  that  stage  of  the  case. 

We  are  unable  to  perceive  how  the  refusal  to  allow 
an  amendment  offered  at  so  late  a  day,  at  such  a  stage  of 
the  proceedings,  and  for  the  purpose  stated  in  the  motion 
to  amend,  was  an  abuse  of  discretion.  Obviously,  it  was 
intended  by  the  proposed  amendment  to  leave  it  open  to 
the  plaintiffs  to  claim  that  they  "discovered"  the  murder- 
ers of  Chaves  onlv  when  thev  were  convicted,  Mav  28, 
1895,  and  thus  carry  forward  the  accruing  of  their  cause 
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of  action  to  a  time  within  four  years  of  the  date  when 
they  brought  suit.    But  the  oflfer  of  the  reward  was 

2  not  for  the  discovery  of  evidence  or  information  which 
should  lead  to  the  conviction  of  the  murderers,  but 

for  the  discovery  of  the  murderers  themselves.  The  use  of 
such  language  may  have  been  inadvertant,  or  it  may  well 
have  been  that  those  who  oflfered  the  reward  did  not  wish 
to  impose  a  condition  so  diflBcult  of  performance,  as  con- 
viction often  is.  The  language  of  the  oflfer  would  justify 
the  inference  that  they  were  willing  upon  the  "discoveiy" 
of  the  murderers  of  the  sheriff  of  the  county,  to  assume 
the  burden  of  securing  their  punishment  in  some  way.  At 
all  events,  a  conviction  was  not,  we  think,  essential  to  ac- 
ceptance of  and  compliance  with  the  terms  of  their  oifer. 
That  the  plaintiflFs  had  ''discovered'^  the  murderers  might 
have  been  proved  without  evidence  of  a  conviction,  and 
even  against  evidence  of  a  failure  to  convict,  since  that 
might  result  from,  causes  entirely  independent  of  the  fact 
tliat  the  actual  murderers  were  discovered  and  tried.  The 
cause  of  action  therefore  accrued  when  the  murderers 
were  discovered,  and  that  time,  the  complaint  alleges  was 
June  1,  1893. 

The  plaintiffs  further  allege  that  the  offer  of  the  re- 
ward and  its  acceptance  by  their  action,  made  it  a  con- 

3  tract  in  writing,  so  that  they  had  the  right  to  bring 
suit  at  any  time  within  six  years  from  the  time  when 

the  cause  of  action  accrued. 

That  proposition,  we  think,  is  not  sustained  by  the 
authorities  and  is  not  sound  in  principle.  The  plaintiffs 
cite  in  support  of  it,  T^yer  v.  Stockwell,  14  Cal.  134,  which 
does  adopt  that  view,  basing  its  decision  however,  on  cases 
which  do  not  sustain  it  but  only  hold  that  the  acceptance 
of  such  an  offer  by  performance  according  to  its  terms, 
creates  a  valid  contract,  which  unquestionably  is  the  case. 
The  opposite,  and,  as  we  hold,  the  true  view  of  the  law 
is  well  expressed  by  Worden,  J.,  in  Board  of  Commission- 
ers of  Marion  County  v.  Shipley,  77  Tnd.,  553 :  "A  con- 
tract cannot  be  said  to  be  in  writing  *  *  *  so  as  to  run 
twenty  years,  unless  the  parties  thereto,  as  well  as  its  en- 
tire terms  and  stipulations,  can  be  gathered  from  the  in- 
strument itself  or   from   some  other  written   instrument 
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referred  to  therein,  without  the  aid  of  parol  evid«ice  to 
ascertain  either.  If  parol  evidence  has  to  be  resorted  to  in 
order  to  ascertain  the  parties  to  a  contract  or  its  terms, 
the  reason  for  extending  the  period  of  limitation  for  twen- 
ty years  fails ;  and  though  the  contract  be  partly  in  writ- 
ing, yet,  as  it  rests  partly  in  parol,  the  six-year  period  of 
limitations  ^applies,  as  well  as  if  the  contract  had  rested 
entirely  in  parol.** 

That  case,  which  explicitly  overruled  a  former  de- 
cision of  the  same  court,  has  since  been  followed  in  that 
state  in  several  cases  which  are  referred  to  in  Hachelman 
V.  Board  of  Co.  Commissioners  &c.,  94  Tnd.  p.  — .  See 
also  Sulbert  v.  Atherton,  59  Iowa,  p.  91 ;  Tx)ving  v.  City  of 
Boston,  48  Mass.  p.  412. 

Judgment  of  the  district  court  affirmed. 

William  J.  Mills,  C.  J.,  Frank  W.  Parker,  A.  J., 
Edward  A.  Mann,  A.  J.,  concur. 

McPie,  A.  J.,  having  decided  this  case  and  Pope,  A. 
J.,  having  been  of  counsel,  took  no  part  in  this  decision. 


[No.  1093,  January  31,  1906.] 


FLORENCE  P.  JOHNSTON,  Administratrix,  etc..  Ap- 
pellee, V.  POMAN  L.  BACA,  et  als,  Appellants. 

STLLABJS. 

1.  An  attorney  at'  law  cannot  transfer  to  another,  with- 
out the  consent  of  his  client,  an  executory  agreement,  where- 
by he  undertakes  to  supply  professional  services  and  ability. 

2.  In  the  case  at  bar,  irrespective  of  the  statute,  (Sec. 
3021,  Compiled  Laws  of  1897,)  which  provides  that  in  a  suit 
by  or  against  the  heirs,  executors,  administrators  or  assigns 
of  a  deceased  person,  an  opposite  party  shall  not  obtain  a 
judgment  on  his  own  evidence,  in  respect  to  any  matter  oc- 
curring before  the  death  of  the  deceased  person,  unless  such 
evidence  is  corroborated  by  some  other  material  evidence, 
the  defendants  have  not  proved  by  a  preponderance  of  the 
evidence,  that  the  note  sued  on  was  not  to  become  due  and 
payable,  until  all  the  suits  were  finally  disposed  of. 
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Appeal  from  the  district  court  of  Valencia  county, 
before  Ira  A.  Abbott,  Associate  Justice.    Remanded. 

A.  B.  Renehan,  for  appellants. 

An  attorney  cannot  transfer  an  executive  agreement 
whereby  he  undertakes  to  supply  professional  ability  and 
knowledge  without  the  consent  of  the  other  contractural 
party. 

3  Page  on  Contracts,  Sec.  1262,  Ca.  Ci.; 
1  Parsons  on  Contracts  p.  248,  Note  C;  Dela- 
ware, etc.,  V.  Diebold  Safe  Co.  133  U.  S.  488 ; 
Arkansas  Co.  v.  Belden  Co.,  127  U.  S.  379; 
Burck  V.  Taylor,  152  U.  S.  (L.  Ed.)  584; 
Sloan  V.  Williams,  138  111.  43;  Hilton  v. 
Crocker,  30  Neb.  707. 
Upon  full  performance  the  right  of  the  attorney  may 
be  assigned. 

Taylor  v.  Mining  Co.  86  Colo.  589 ;  Sloan 
V.  Williams,  12  L.  R.  A.  496. 
An  entire  failure  of  the  consideration  for  the  subject 
matter  of  the  complaint  in  this  case  resulted,  and  there- 
fore no  right  of  action  to  the  plaintiffs  in  their  interest 
accrued. 

Edwards  v.  Pyle,  23  111.  54;  Arthur  v. 
Blackman,  63  Fed.  536;  6  Ency.  Law  (2nd 
Ed.)  p.  784  and  Ca.  Ci. ;  Marsh  v.  Bennett, 
22  111.  313;  Mary  Washington  Female  College 
V.  Mcintosh,  37  Miss.  671;  Simpson  etc.  Col- 
lege V.  Tuttle,  71  Iowa,  596 ;  Freeman  v.  Mat- 
lock, 67  Ind.  99 ;  Pope  v.  Hays,  19  Tex.  375 ; 
Andros  v.  Childers,  14  Oregon,  447;  Taft  v. 
Montague,  14  Mass.,  282:  Elliott  v.  Caldwell, 
9  L.  R.  A.  52 ;  Ranelagh  v.  Milton,  2  Drew  & 
.  S.,  278;  Walesman  v.  Banks,  144  IT.  S.  (L. 
Ed.)  483. 
See  also: 

Katz  V.  Bedford,  1  L.  R.  A.  826:  Tim- 
berlake  v.  Thayer,  24  L.  R.  A.  231,  and  note. 
In  a  suit  by  administrators  against  an  alleged  debtor 
of  their  intestate,  they  cannot  win  upon  their  evidence 
without  corroboration. 


t 
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Sec  3021,  Compiled  Laws  of  N.  M.  1897. 
McMiLLEN  &  Reynolds,  for  appellees. 
There  was  abundance  of  evidence  to  sustain  the  find- 
ings of  the  court  below,  and  it  is  a  familiar  rule  of  law 
which  has  been  applied  time  and  again  by  this  court  that 
the  appellate  court  will  not  pass  upon  the  weight  of  the 
evidence;  and  that  if  there  was  a  conflict  of  evidence  the 
'  findings  of  the  court  below  would  be  sustained. 

Bank  v.  McClellan,  58  Pac.  349  (N.  M.) 

STATEMENT  OP  PACTS. 

This  sidt  was  originally  brought  by  Florence  P. 
Johnston,  as  administratrix  of  Qeorge  W.  Johnston,  de- 
ceased, and  as  administratrix  de  bonis  non  of  the  estate 
of  Thomas  A.  Finical,  also  deceased,  against  Boman  L. 
Baca,  and  the  other  defendantb. 

The  action  was  based  upon  a  promissory  note  for 
$2,500,  dated  April  16,  1900,  payable  on  or  before  one 
year  after  date,  and  bearing  interest  at  the  rate  of  12% 
per  annum  from  maturity  until  paid,  with  10%  additional 
on  amount  unpaid  if  placed  for  collection  in  the  hands 
of  an  attorney;  the  note  was  payable  to  Johnston  and 
Finical,  and  was  signed  by  all  of  the  defendants,  who  to 
secure  its  payment  executed  and  delivered  a  mortgage  on 
certain  real  estate. 

The  complaint  was  in  the  usual  form  and  demanded 
judgment  for  the  amount  due  on  the  note  and  for  a  fore- 
closure. 

The  defendants  in  an  amended  answer  filed  by  them 
admitted  the  execution  and  delivery  of  the  note  and  mort- 
gage, and  alleged  that  the  consideration  therefor  was  for 
legal  services  to  be  rendered  in  the  district  and  supreme 
court  in  three  certain  cases;  that  afterwards  Finical  died 
and  Johnston  retired  from  the  practice  of  laTi,  and  that 
they  were  compelled  to  employ  one  E.  W.  Dobson  to  repre- 
sent them  in  the  three  cases  under  an  agreement,  as  they 
allege,  to  pay  him  what  his  services  were  reasonably  worth. 
Appellants  also  aver  that  there  was  a  verbal  understanding 
with  Johnston  and  Finical  that  the  note  was  not  to  be- 
come due  until  after  the  legal  services  were  completed. 

In  tho  reply  plaintiff  admitted  that  the  note  was  giv- 
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en  on  account  of  legal  services  rendered  or  to  be  ren- 
dered, and  that  Finical  died  in  February,  1.901,  and  that 
Johnston,  afterwards  became  ill  and  retired  from  practice, 
but  denied  all  of  the  other  affirmative  matters  set  up  in 
the  answer,  denying  specifically  that  there  was  a  failure 
of  consideration,  or  that  the  defendants  employed  E.  W. 
Dobson,  Esq.,  as  their  attorney  in  the  cases,  and  alleged 
that  Johnston,  as  surviving  member  of  the  firm  of  John- 
ston and  Finical,  employed  said  Dobson  to  perform  the 
services  which  their  late  firm  agreed  to  attend  to  as  con- 
sideration for  said  note  and  mortgage,  and  that  said  Dob- 
son had  performed  them,  with  the  knowledge  and  acquies- 
cence of  the  defendants  and  that  said  services  were  reas- 
onably worth  the  amount  specified  in  the  promissory  note, 
A  copy  of  the  agreement  between  Johnston  and  Dobson 
was  attached  to  and  made  a  part  of  the  complaint,  and 
shows  that  Dobson  and  the  payees  of  the  note  were  each  to 
receive  a  moiety  thereof.  Mr.  Dobson  filed  an  interven- 
ing petition,  but  as  he  has  not  joined  in  the  appeal,  it  will 
be  unnecessary  for  us  to  refer  to  it. 

The  case  was  tried  in  the  district  court,  a  jur>^  being 
waived  and  judgment  was  rendered  in  favor  of  the  plain- 
tiffs for  the  amount  of  the  note  and  interest  and  attor- 
ney's fees,  and  a  decree  was  entered  foreclosing  the  mort- 
gage. 

From  this  judgment  and  decree  appellants  appealed. 

OPINION  OF  THE  COURT. 

MILLS,  C.  J. — The  errors  relied  on  by  the  appellants 
in  this  appeal  are  condensed  by  their  attorney  into  two, 
to-wit : 

That  an  attorney  cannot  transfer  an  executive  agree- 

1  ment  whereby  he  undertakes  to  supply  professional 
ability  and  knowledge  without  the    consent  of    the 

other  contractural  party;  and 

That  the  consideration  for  the  note  and  mortgage 
sued  on  failed,  first,  because  of  the  abandonment  of  the 

object  of  the  employment  by  Johnston  and  Finical, 

2  and,   second,  because  the   stipulated   work  had   not 
been  done  under  the  contract,  and  that  therefore  the 

plaintiffs  have  no  cause  of  action. 
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As  to  the  alleged  error  numbered  ^'1/'  we  think  that 
ic  correctly  states  the  law,  but  in  the  findings  of  facts  made 
by  the  trial  court,  that  court  finds,  that  the  contract  for  the 
employment  of  Dobson  by  Johnston  ^Vas  made  with  the 
acquieeence,  direction  and  consent  of  said  defendants/' 
consequently  we  shall  haye  to  search  the  record  to  see  if 
there  is  evidence  to  sustain  this  finding. 

The  evidence  discloses  that  Johnston  wrote  one  of 
the  defendants,  B.  L.  Baca,  Esq.,  who  seems  to  have  acted 
for  them  all — ^at  Santa  Fe,  saying  that  some  ten  days  be- 
fore he  had  written  him,  saying  that  he  had  to  give  up 
the  practice  of  law  on  account  of  his  health,  reminding 
him  that  he  (Johnston)  and  Finical  held  the  note  for 
fees  in  the  case,  and  stating  that  he  desired  to  make  ar- 
rangements with  some  one  to  go  on  with  the  case  upon 
a  division  of  the  fee.  Other  letters  and  telegrams  are  in 
evidence,  one  dated  July  1,  1901,  from  Johnston  to  Baca, 
saying,  that  he  had  turned  over  the  matter  to  Mr.  Dob- 
son,  as  per  request,  and  a  telegram  from  Mr.  McMillan 
to  Mr.  Baca,  which  reads  as  follows,  to-wit:  "Johnston 
sick,  Dobson  has  charge  of  case.'^  Mr.  Dobson  testified 
that  Mr.  Johnston  told  him  that  he  was  going  to  quit  the 
practice  of  law  on  account  of  his  health,  that  he  had  three 
cases  in  which  Mr.  Baca  and  the  other  members  of  his 
family  were  interested,  and  "that  Mr.  Baca  had  suggested 
or  agreed  that  he  turn  the  cases  over  to  me  to  be  com- 
pleted/^ Transcript  of  Record,  p.  70,  and  on  p.  71,  Tran- 
script of  Record,  he  testified  that  "Mr.  Baca  came  down 
from  Santa  Fe  and  came  up  to  see  me,  and  asked  me  if 
Mr.  Johnston  had  turned  over  those  papers  to  me,  and  I 
told  him  that  he  had,  and  further  on  the  same  page  he 
testified:  "1  told  Mr.  Baca  that  T  had  this  arrangement 
with  Johnston.  He  did  not  object  to  it  or  did  not  com- 
plain.^' On  cross  examination  of  Mr.  Baca,  by  the  inter- 
venor,  Mr.  Dobson,  the  following  questions  and  answers 
were  given:  (Q)  Don't  you  know  as  a  matter  of  fact 
that  before  Mr.  Johnston  brought  the  cases  to  me  that 
you  had  intimated  that  you  wore  willing  I  should  repre- 
sent you  in  these  cases?  (A)  Yes,  sir.  (Q)  Before  he 
turned  the  papers  over  didn't  you  express  the  desire  to 
have  nie  employed   to  succeed  him?      (A)     Yes;  I    ex- 
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pressed  a  desire/^  (Transcript  of  Eecord,  pages  66  and 
66.)  The  record  further  shows  that  Mr.  Dobson  fought 
the  cases  with  great  ability  and  determination. 

We  think  that  this  documentary  and  verbal  testimony 
amply  sustains  the  finding  of  the  court  ''that  said  con- 
tract was  made  with  the  acquiescence,  direction  and  con- 
sent of  said  defendants.'^  In  fact  we  cannot  conceive  how 
it  would  have  been  possible  for  the  court  to  have  made  any 
other  finding,  and  as  the  defendants  had  knowledge  of 
and  consented  to  the  change  of  attorneys,  the  first  alleged 
error  is  disposed  of  and  falls  to  tiie  ground. 

This  leaves  only  the  last  part  of  the  second  alleged 
error  for  us  to  consider,  to-wit:  That  because  the  stipu- 
lated work  had  not  been  done  under  the  contract  that  the 
plaintiffs  have  no  cause  of  action. 

It  will  be  observed  that  the  note  is  in  the  form  of 
many  of  those  used  in  this  territory,  except  that  it  is  pay- 
able in  gold  coin.  It  is  a  negotiable  instrument,  payable 
on  or  before  one  year  after  date,  and  bears  interest  at  the 
rate  of  12%  per  annum  from  maturity  until  paid,  and 
provides  for  an  attorneys'  fee  of  10%  on  amount  unpaid 
it  placed  for  collection  in  the  hands  of  an  attorney.  Then^ 
are  no  restrictions  in  it.  The  mortgage  also  is  in  the  or- 
dinary form  of  those  used  in  this  territory,  and  contains 
no  restrictions  regarding  foreclosure. 

It  is  an  axiom  of  law  that  in  all  civil  cases  the  bur- 
den of  proof  is  on  the  party  holding  the  affirmative  of  any 
issue.  In  the  trial  below,  when  the  plaintiff  introduced 
the  note  and  mortgage  in  evidence,  a  prima  facie  case  was 
made,  and  the  plaintiff  was  entitled  to  judgment  as  prayed 
for,  imless  evidence  was  introduced  bv  defendants  to  do- 
feat  the  claim.  At  this  point  the  burden  of  proof  shifted 
to  the  defendants,  and  it  became  necossan'  for  them  to 
])rovo  by  a  preponderance  of  the  evidence  the  affirmative 
matter  set  up  in  their  amended  answer,  viz:  that  the  note 
did  not  become  due  and  payable  until  all  of  the  suits 
which  Jolinston  and  Finical  were  to  attend  to  on  behalf 
oi'  the  defendants  should  be  finally  disposed  of. 

In  making  this  proof  we  think  that  appellants  have 
fjnled.  Mr.  R.  L.  Baca  testified,  as  appears  on  page  58 
o<  the  Transcript  of  Record,  ns  follows:    "(Q)     What  did 
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he,  or  the  fimi,  agree  to  do?  (A)  'The  finii  agreed  to 
take  care  of  these  tliree  eases  for  $2;")00  in  the  district 
court  and  in  the  supreme  court  of  Xew  Mexico,  and  for 
that  purposQ  I  was  to  give  them  security  for  their  labor 
and  work  tliat  they  were  to  render,  and  that  this  security 
wouhl  never  be  demanded  of  me  until  the  entire  three 
cases  were  entirely  adjudicated;"  and  again,  on  page  67, 
Transcript  of  Record,  Mr.  Baca  testified  in  response  to 
a  question,  as  follows:  (A)  '^e  will  take  care  of  these 
cases  for  $2500.00.  You  give  me  the  security  for  the 
work  we  are  to  perform,  and  you  can  make  a  mortgage  on 
the  property,  signed  by  the  different  parties  ajid  members 
of  your  family,  so  that  we  may  be  secured,  and  when 
the  cases  are  over,  why  then  pa}inent  will  be  due." 

We  do  not  think  that  this  testimony  is  enougli  to 
vary  the  terms  of  the  note  sued  on,  or  that  by  it  the  de- 
fendants proved  by  a  preponderance  of  the  evidence  the 
affirmative  matter  set  up  in  their  answer,  that  the  note 
was  not  to  be  paid  imtil  the  suits  were  finally  ended. 

In  addition,  our  legislature  has,  and  we  think  wisely, 
provided  that  in  a  suit  by  or  against  the  heirs,  executors, 
administrators  or  assigns  of  a  deceased  person,  an  oppo- 
site or  interested  party  shall  not  obtain  a  verdict,  judg- 
ment or  decision  therein  on  his  own  evidence  in  respect 
to  any  matter  occurring  before  the  death  of  the  deceased 
person,  unless  such  evidence  is  corroborated  by  some 
other  material  evidence."  Sec.  3021,  Compiled  Laws  of 
1897.     The  testimony  of  Mr.  Baca  as  to  all  matters  oc- 

ft 

curring  before  the  death  of  Mr.  Johnston,  being  uncor- 
roborated, is  not  in  anv  event  sufficient  to  overturn  the 
presumption  raised  by  the  possession  of  this  .unpaid  note 
by  the  administratrix. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  therefore  affirmed  and  the  cause  is  re- 
manded to  the  district  court  of  Valencia  county,  for  fur- 
ther proceedings,  and  it  is  so  ordered. 

Wm.  H.  Pope,  A.  J.,  John  B.  McFie,  A.  J.,  Edward 
A.  Mann,  A.  J.,  Prank  W.  Parker.  A.  J.,  concur. 

Abbott,  A  J.,  having  heard  the  case  below  took  no 
part  in  this  decision. 
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[No.  1098,  January  31,  1906.] 

THE  ARIZONA  &  COLORADO  RAILROAD  COM- 
PANY OF  NEW  MEXICO,  Appellant,  v.  THE 
DENVER  &  RIO  GRANDE  RAILROAD  COM- 
PANY,  Appellee. 

SYLLABUS. 

1.  A  corporation  organized  under  the  laws  of  New  Mex- 
ico for  the  purpose  of  constructing,  maintaining  and  operat- 
ing a  railroad  within  the  Territory,  acquires  an  interest  in 
a  location  which,  in  good  faith,  it  has  surveyed,  staked  out 
upon  the  ground,  and  adopted  as  its  final  location,  or  a  por- 
tion thereof,  sufficient  to  enable  it  to  maintain  an  action 
against  a  trespasser  thereon  and  will  not  until  after  the  lapse 
of  the  reasonable  time  after  final  location  allowed  for  filing, 
lose  such  interest  by  failure  to  file  a  map  of  the  location,  as 
required  by  law. 

2.  An  averment,  by  a  railroad  corporation  organized 
under  the  laws  of  New  Mexico,  in  a  complaint  for  acts  of 
trespass  on  its  location,  that  it  had  "adopted  such  location" 
is  sufficient  as  against  demurrer,  without  the  allegation  that 
it  was  done  by  its  board  of  directors,  that  being  the  method 
of  adoption  prescribed  by  law. 

3.  Allegations  of  acts  of  trespass  on  the  location  of  a 
railroad  corporation,  however  numerous  or  continuous,  do 
not  amount  to  an  admission  that  the  trespasser  is  in  posses- 
sion of  such  location  or  any  part  thereof,  or  that  the  title  to 
it  is  in  dispute  when  it  is  also  alleged  that  the  complain- 
ant is  in  possession  and  that  the  trespasser  is  seeking  to 
deprive  it  of  its  location  and  the  possession  thereof  by  such 
wrongful  acts. 

4.  A  complaint  which  avers  that  one  railroad  corpora- 
tion is,  by  repeated  acts  of  trespass  upon  the  location  of  an- 
other such  corporation,  seeking  to  deprive  the  latter  of  its 
location,  without  due  process  of  law,  and  threatens  to  con- 
tinue such  acts  for  that  purpose,  that  such  location  has  been 
surveyed  and  established  at  great  expense  and  is  the  best 
possible  one  between  the  points  which  the  proposed  railroad 
to  be  built  upon  it  is  designed  to  connect,  although  not  the 
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only  good  one  ayailable,  that  a  multiplicity  of  suits  will  re- 
sult if  such  acts  are  continued  and  irreparable  damage  will  be 
caused  if  such  purpose  is  accomplished,  states  a  case  for  the 

■ 

interposition  of  a  court  of  equity  by  injunction. 

Appeal  from  the  district  court  of  San  Juan  county, 
before  John  R.  McPie,  Associate  Justice.     Bemanded. 

RiTTBB,  Buchanan  and  A.  B.  Renehan,  Catron  & 
OoRTNES  and  H.  B.  Fehgusson^  for  appellant. 

The  survey  of  the  route  and  the  location  of  the  line 
of  the  railroad  is  a  part  of  the  work  of  construction. 

C.  B.  I.  &  P.  R.  Co.  v..  Grinnell,  51  Iowa, 

476  p.  482 ;  K.  C.  &  S.  E.  Ry.  v.  K.  S.  &  S.  W. 

Ry.  31  S.  W.  451,  p.  453,  S.  C.  129,  Mo.  69; 

Sioux  City,  etc.,  Ry.  v.  Chicago,  etc.,  Ry.  27 

Fed.  770-774. 
When  a  proposed  line  has  been  regularly  located  and 
staked  off  and  the  expense  thereon  has  been  paid,  the  cor- 
poration by  which  it  is  done  has  a  prior  claim  to  the  right 
of  way  for  a  reasonable  time  which  cannot  be  defeated  by 
another  company  that  procures  voluntary  conveyances 
from  the  owners,  before  the  proceedings  in  condemnation 
instituted  by  the  first  company  have  been  terminated. 

3  Elliott  Railroads,  S(hj.  927;  Titusville, 

etc.  Co.  V.  Warren,  etc.,  Co.  12  Philadelphia, 

640 ;  WMlliamsport,  etc.,  Rv.  Co.  v.  The  Phila. 

etc.,  Co.,  12  L.  R.  A.  220;'  P.  V.  &  C.  Ry.  Co. 

V.  P.  C.  &  St.  L.  Co.  28,  Atl.  155;  23  Am.  & 

Eng.  Enc.  Law  (2nd  Ed.)   pp.  692  and  693: 

Contra  Costa  Rd.   Co.  v.   Moss.  23  Cal.  324- 

331 ;  Knsheqiia  R.  Co.  v.  Pittsburg,  etc.,  Ry. 

Co.  50,  Atl.  160;  Pittsburg  V.  &  C.  Ry.  Co. 

v.  Com.  101  Pa.  196;  Ohio  River,  etc.,  Co.  v. 

Freedom,  etc.,  Co.  53  Atl.  773. 
That  a  vested  right  in  the  line  as  located  may  be  ac- 
quired by  the  survey  and  adoption  of  the  location  is  rec- 
ognized in 

Denver  &  Hio  Grande    Railway  Company 

V.  Ailing,  99  V.  S.  463 ;  Denver  &  Rio  Grande 

Railway  Company  v.  The  South  Park  Railway 
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Company,  17  Fed.  867;  Morris,  etc.,  Co.    v. 

Blair,  9  N.  J.  Eq.  645;  Rochester,  etc.  Co.  v. 

N.  Y.,  etc.,  Co.  110  N.  Y.  128;  N.  J.,  etc, 

Ry.  V.  Long  Branch  Commissioners,  39  N.  J. 

Law,  28-33-34;  Barry  Ry.  Co.  v.  Montpelier, 

etc.  Co.  61  Vt.  1,  4  L.  R.  A.  785 ;  Wheeling, 

etc.,  Ry.  V.  Camden,  etc.,  Co.  13  S.  E.  369; 

Lake  Shore  etc.,  Co.  v.  Cincinnati,  etc.  Co.  116, 

Ind.  578,  23  Am.  &  Eng.  ;Enc.  Law  (2nd  Ed.) 

694;   3   Elliott,  Railroads,   Sees.   1119,   1120, 

'    1122,  1124,  1125,  M.  K.  &  T.  Rv.  v.  T.  & 

St.  L.  Ry.  10  Fed.  497-603 ;  Chicago  &  N.  W. 

Ry.  Co.  V.  Chicago  &  Pac.  Ry.  Co.  6  Bliss. 

219;  Fed.  cases  No.  2666. 

In  the  matter  of  crossings,  where  the  parties  cannot 

agree,  both  companies  are  subject  to  the  control  of  the 

court. 

Seattle  etc..  Tiy.  Co.  v.  State,  34  Pac.  551, 
22  L.  R.  A.  217;  Tn-re  St.  Paul  &  M.  P.  Rv. 
Co.  37  Minn.  164,  33  X.  W.  701 ;  Perry  Coun- 
ty R.  R.  V.  Newport,  etc,  R.  R.  24  Atl.  709 ; 
Humeston  Ry.  Co.  v.  C.  St.  P.  &  K.  C.  Ry.  74 
Iowa,  554,  38  N.  W.  413;  C.  B.  &  Q.  Ry  v. 
C.  Ft.  M.  &  D.  Rv.  58  N.  W.  918;  B.  O.Rv. 
V.  Butler  Pass  Ry.  Co.  56  Atl.  955;  Atlantic, 
etc.  Ry.  V.  Seaboard,  etc.,  Ry.  42  S.  E.  761; 
Hoke  V.  Georgia,  etc.,  Ry.  Co.  15  S.  E.  124. 
Equity  has  jurisdiction  at  the  suit  of  one  R.  R.  Co. 
to  restrain  another  from  taking  its  lands,  or  from  proceed- 
ing to  condemn  the  same,  showing  that  the  land  owner 
had  no  adequate  remedy  under  the  eminent  domain  act, 
and  that  his  only  adequate  remedy  is  by  an  injunction  from 
a  court  of  equity. 

•  •  This  is  especially  true  whore  the  appeal  allowed  to 
the  land  owner  affects  thp  question  of  damages  only,  and 
where  the  condemning  party  may  make  his  deposit  and 
take  possession  and  proceed  to  constnict  a  road  across  or 
upon  another  railroad. 

A.  T.  &  S.  F.  Hy.  X.  K.  C.  M.  &  0.  Ry. 
73  Pac.  899;  Minn,  etc.,  Rv.  v.  St.  Paul,  etc. 
Rv.  36  Minn.,  481,  32  N.  W.  556 :  Richmond. 
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etc.,  By.  V.  Durham,  etc..  By.  104  N.  C.  658, 

10  S.  E.  659;  Chattanooga  Terminal  Co.  v. 

Felton,  69   Fed.   273;  Wilksburg  By.  Co.  v, 

Panhandle,  etc.,  Co.  48  S.  E.  746;    Central 

City  Co.  V.  Ft.  Clark  Co.  81  111.  523;  State 

V.  District  Court,  29  N.  W.  60 ;  I.  &  V.  Co.  v. 

I.  &  M.  Co.  67  N.  E.  1013;  Rutland  By.  v. 

Central  Vt.  By.  47  Atl.  399 ;  Toledo,  etc.  By. 

V.  Detroit,  etc.,  By.  63  Mich.  645. 

Under  statutes  authorizing  one  Bailroad  Co.  to  use 

the  right  of  way  of  another  company  m  a  canyon,  pass  or 

defile,  see 

D.  &  B.  G.  By.  Co.  v.  D.  S.  P.  &  P.  By. 
17  Fed.  867;  Montana  Central  By.  v.  Helena 
By.  12  Pac  916. 
Becordation  of  an  option  or  contract  of  purchase,  or 
other  instrument  in  writing  affecting  the  title  to  real  es- 
tate, is  not  a  sine-qua-non,  if  the  defendant  knew  other- 
wise the  fact  which  such  record,  if  it  existed,  would  dis- 
close, or  if  it  were  put  upon  inquiry  as  to  such  facts. 

Compiled  Laws  N.  M.   1897,  Sec.  3955- 
3960  and  3953. 
For  cases  relating  to  notice,  see 

Moore  v.  Simraonds  100  IT.  S.  145 ;  Sim- 
mons Creek  Coal  Co.  v.  Doran,  142  TJ.  S.  437 ; 
See  also,  24  Ency.  Law  (2nd  Ed.)  131 ;  Xote  8. 
Means  of  knowledge  with  the  duty  of  using  them,  are, 
in  equity,  equivalent  to  knowledge  itself. 

•      Cordova  v.  Hood,  17  Wall.  8. 
Possession  in  itself  is  sufficient  to  put  an  intending 
purchaser  of  land  or  acquirer  of  rights  therein  upon  in- 
quiry as  to  the  status  of  the  title. 

Townsend  v.  Little,  109  U.  S.  511 ;  Hen- 
derson  v.  Wanamaker,  79  Fed.  737;  Kirby-v. 
Talmadge,  160  TJ.  S.  383;  Dickey  v.  Lyon,  21 
la.  544;  Boone  v.  Chiles,  10  Pet.  22;  Devlin 
on  Deeds,  Sees.  775-776  and  777 ;  1  Beach  Mod. 
Eq.  Sees.  353,  354,  362,  366  and  367;  21  Ency. 
Law  (2nd  Ed.)  p.  584,  note  1 ;  28  Ency.  Law 
2nd  Ed.)  p.  574. 
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A  contract  for  a  deed  creates  a  duplicate  trust.  The 
vendor  holds  the  legal  title  for  the  beneficial  interest  of 
the  vendee,  and  the  vendee  holds  the  purchase  price  for 
the  vendor. 

21  Ency.  Law  (2nd  Ed.)  p.  934;  Hans- 

brough  V.  Peck.  5  Wall.  506;  Boone  v.  Chiles, 

5  Pet.  225. 

By  inadequacy  of  a  remedy  at  law  is  meant^  not  that 

it  fails  to  produce  the  money,  but  that  in  its  nature  or 

character,  it  is  not  fitted  or  adapted  to  the  end  in  view. 

Thompson  v.  Allen  County,  115  U.  S.  554; 
Watson  V.  Sutherland,  5  Wall.  78. 
Even  though  there  may  be  a  legal  remedy,  yet  if  a 
more  complete  remedy  can  be  had  in  chancery,  it  is  a  suffi- 
cient ground  for  the  jurisdiction. 

Wylie  V.  Coxe,  15  How.  420;  Connors  v. 

TJ.  S.  158  U.  S.  406 ;  Kilboum  v.  Sutherland, 

130  U.  S.  514. 

That  injury  is  irreparable  which  cannot  be  repaired, 

restored  or  adequately  compensated  for  in  money,  or  where 

the  compensation  cannot  be  safely  measured  in  money 

Bettman  v.  Harness,  42  W.  Va.  437; 
Oause  V.  Perkins,  56  N.  Car.  177;  Steamboat 
Co.  V.  Transportation  Co.  28,  Fla.,  414;  Eide- 
miller  Ice  Co.  v.  Guthrie,  42  Neb.  238 ;  Kerlin 
V.  West,  4  N.  J.  Eq.  449. 
Concerning  the  prevention  of  a  multiplicity  of  suits 
as  a  ground  for  the  injunction. 

Eaton   on   Equity,  p.   584;   Spell,   Extr. 
Relief  Sec.  337;  Pom\  Eq.  Jur.  1357. 
Authorities  cited  by  appellant  on  motion  for  super- 
sedeas and  restraining  order. 

It  is  within  the  inherent  power  of  the  appellate  court 
to  make  such  orders  as  will  give  effect  to  the  appeal,  and 
as  will  hold  the  property  in  such  condition  that  the  court's 
judgment  will  be  effective. 

State  V.  Board  of  Education,  40  L.  R.  A. 
317  (Wash.) ;  Waterman  v.  Raymond,  5  Wis. 
185:  Iliulson  v.  Smith,  9  Wis.  123;  Levi  v. 
Goldher^r,  40  Wis.  308-311. 
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Where  the  appeal  is  taken  and  prosecuted  in  good 
faith  the  supersedeas  should  be  p^ranted. 

City  of  Jaiiesville    v.   Janesville    Water , 
Co.  98  Wis.,  159;  Northwestern  Mutual  Life' 
Ins.  Co.  V.  Park  Hot.  Co.  37  Wis.  133-135; 
Hill  V.  Pinnigan,  54  Cal.  493. 
"The  court  has  inherent  power  to  secure  to  the  ap- 
pellant the  fruits  of  successful  appeal .'' 

Saxon  V.  Gamble,  2  So.  Rep.  664,  23  Fla. 
413;  Williams  v.  Hilton,  26  Fla.  608;  Smith 
T.  Curtis,  19  Fla.  786;  Chaegary  v.  Scofield, 
5  N.  J.  Eq.  525-529 ;  Bullion,  etc.,  Mining  Co. 
V.  Eureka,  etc.,  Mining  Co.  6  TJish,  184;  Van 
Walkenburg,  etc.,  v.  The  Rahway  Bank,  et.  al., 
8  N.  J.  Eq.  725 ;  Harte  v.  The  Mayor,  etc.,  of 
Albany,  3  Paige  Ch.  381 ;  Home  Fire  Ins.  Co. 
V.  Butcher,  48  Neb.  756;  In-re  Eplev,  64  Pac. 
18;  Haught  v.  Irwin,  166  Penn.  State,  584; 
Penn.  Mutual  Ins.  Company  v.  Creighton,  71 
N.  W.  279 ;  2  Cyc.  893 ;  Ex-parte  Mil.  etc.,  Ry. 
Co.  5  Wallace,  188;  Hardman  v.  Anderson,  4 
How.  640 ;  Covington  Stock  Yards  Co.  v.  Keith 
121  U.  S.  248;  In-re  Classan,  140  U.  S.  200, 
11  Sup.  Ct.  Rep.  735;  Hudson  v.  Parker,  166 
U.  S.  282 ;  15  Sup.  Ct.  Rep.  450 ;  Leonard  v. 
The  Ozark  Land  Co.  115  U.  S.  465;  6  Sup. 
Ct.  Rep.  127 ;  Morris  v.  Tripp,  82  N.  W.  610 
(Iowa) ;  Hale  v.  Norcross  &  Co.  122  Calif.  66; 
Salinas  v.  Aultman,  49  S.  C.  378;  Harring- 
ton V.  Block,  96  Ga.  236;  People  v.  Oakland, 
60  S.  W.  679. 

WoLLCOTT,  A' AIL  &  Wattermax,  McClosky.  Clark. 
Field  and  Abbott  &  Abbott,  for  appellee. 

Injunction  is  not  proper  or  permissible  under  the  con- 
ditions and  facts  disclosed  by  the  present  record.  Com- 
plainant must  show  title  at  law  before  relief  by  injunc- 
tion can  be  demanded. 

Pom.  Eq.  Jur.  (2nd  Ed.)  252,  pp.  301-2: 
Hi^h  on  Injunctions  (3rd  Ed.)  Sec.  8,  pp.  8 
and  0,  and  Sec.  698,  p.  537;  Sec.  701,  p.  541; 
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Sec.  715,  p.  660;  Kanawha,  etc.,  R.  Co.  v.  Glen, 
etc.  E.  Co.  45  W.  Va.  119,  125;  C.  &  0.  R. 
Co.  V.  Deep  Water  Ey.  Co.,  50  S.  E.  890,  894 ; 
Kanawha,  etc.,  Co.  v.  Glen,  etc.,  R.  Co.,  45 
W.  Va.  119;  See  also,  16  Am.  &  Eng.  Ency. 
of  Law,  (2nd  Ed.)  p.  369;  27  Am.  Dig.  (Cent.  , 
Ed.)  Sees.  82  and  83;  St.  Louis,  etc.,  R.  Co. 
V.  Dewees,  23  Fed.  691 ;  People  v.  Adirondack 
R.  Co.,  160  N.  Y.  225-247;  Rainey  v.  B.  &  0. 
R.  Co.,  15  Fed.  767-770. 
See  also: 

Goldsboro  L.  Co.  v.  Ilines  Bros.  126  N. 
C.  254,  257 ;  Jordan  v.  Woodward,  38  Me.  423 ; 
Perkins  v.  Foye,  60  N.  H.;  Maloon  v.  White, 
57  N.  H.  152-3;  Mammoth  v.  C.  Co's.  Appeal, 
54  Pa.  St.  183,  188;  Patterson's  Appeal,  129 
Pa.  St.  109 ;  Murphy  v.  So.  Ry.  99  Ga.  207 ; 
Newport,  etc.,  Ry.  v.  Fitzsimmons,  (Ky.  App.) 
7  S.  W.  609;  Same  v.  Same,  8  S.  "W.  201; 
Stevens  v.  Patterson  &  N.  Ry.  20  N.  J.  Eq. 
126;  Morris  C.  &  B.  Co.  v.  Fagin,  22  K  J. 
Eq.  430. 
The  demurrer. admits  only  those  facts  well  pleaded. 

12  Ency.  PI.  &  Pr.  1026. 
Where  the  complaint  shows  or  gives  ground  for  sus- 
picion that  the  facts  have  not  been  fully  and  disingenuous- 
ly set  forth,  equity  will  withhold  its  hand  and  refuse  to 
grant  an  injunction. 

High  on  Injunctions,  (3rd  Ed.)  Par.  11, 
p.  10,  and  Ibid.  Par.  34,  p.  31 :  16  Cvc.  of  Law 
and  Proc.  227,  et.  seq.  233. 
Facts  onlv  must  be  pleaded. 

12  Ency.  PI.  &  Pr.  1020. 
The  authority  to  adopt  a  line  of  location  is  vested  by 
statute  as  well  as  by  general  law  in  the  board  of  direc- 
tors and  it  can  be  exercised  in  no  other  wav. 

Compiled  Laws  New  Mexico,  1897,  Sec. 
3847,  Sub.  Sees.  1  and  3 ;  C.  &  0.  Ry.  Co.  v. 
Deep  Water  Ry.  Co.,  50  S.  E.  890,  p.  900-1 ; 
Railroad  v.  Railroad,  159  Pa.  331. 
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The  requisites  of  a  valid  location  of  a  railroad  as  to 
third  persons  and  rival  corporations  are: 

Ist.  A  preliminary  entry  by  engineers  and  survey- 
ors, who  run  and  mark  out  lines,  map  them  and  report 
them  to  the  company,  and 

2nd.  The  adoption  of  such  line  by  the  board  of  di- 
rectors. 

Williamsport,  etc.,  Co.  v.  Philadelphia, 
etc.  Co.,  141  Pa.  St.  407,  414,  416,  417,  418; 
Atlanta,  etc.,  R.  Co.  v.  Southern  Ry.  Co.  131 
Fed.  657,  663;  Railway  Co.  v.  Ailing,  99  U. 
S.  463,  475;  Cent.  Ry.  Co.  v.  Hetfield,  18  X. 
J.  Eq.  323,  326 ;  In-re  Long  Island  R.  Co.,  45 
N.  Y.  363,  365 ;  Weidenfeld  v.  Sugar  Run  R. 
Co.  48  Fed.  615,  617;  Kaufman  v.  Railroad 
Co.  210,  Pa.  St.  440,  445-6;  Johnson  v.  Cal- 
lery,  184  Pa.  146. 
Maps  must  be  filed  within  a  reasonable  time. 

Compiled  Laws  of    Now    Mexico,    1897, 
Sec.  3874,  p.  955. 
What  constitutes  reasonable  diligence? 

Wheeling,  etc.,  Ry.  Co.  v.  Camden  Cons. 
Oil  Co.  13  S.  E.  369. 
New  Mexico  Condemnation  Statute. 

Compiled  Laws  of  New  Mexico,  1897,  Sec. 
3850,  p.  947. 
Irreparable  injury: 

1  High  on  Injunctions  (3rd  Ed.)  Sec. 
722  p.  552;  16  Cyc.  of  Law  and  Proc.  235; 
Amehmg  v.  Seekamp,  22  Md.  468;  Waldron 
V.  Marsh,  5  Cal.  120 ;  Willingham  v.  King,  23 
Fla.  478 :  W.  N.  C.  R.  Co.  v.  G.  &  N.  C.  R. 
Co.,  88  X.  C.  79,  81-3;  Waterbury  v.  Dry 
Dock,  etc.,  R.  Co.,  54  Barb.  388,  408-9. 
Damages  must  be  certain  and  irreparable. 

1  High  on  Injunctions  (3rd  Ed.)  Sec.  9, 

p.  9 ;  See.  30,  p.  30;  See  also  Sees.  598  and  701. 

The  case  at  bar  belongs  to  the  class  where  the  courts 

refuse  to  interfere  by  injunction,  even  if  all  the  appellant 

claims  was  sufficiently  shown  by  its  pleadings. 

Raleigh  &  Western  Ry.   Co.  v.   Glendon, 
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etc.,  Co.,  112  N.  Car.  661;  Kainey  v.  B.  &  0. 
R.  Co.  15  Fed.  767;  Bassett  v.  Salisbury  Mfg. 
Co.  47  N.  H.  426,  437-8;  See  also,  16  Am.  & 
Eng.  Ency.  of  Law  (2nd  Ed.)  360,  Note  5; 
27  Ani.  Dig.  (Cent.  Ed.)  "Injunction'^  Sec. 
98;  Thor.  v.  Sweeney  Mfg.  Co.,  12  Nev.  251, 
256-60. 
Multiplicity  of  suits. 

1  High  on  Inj.   (3rd  Ed.)   Sees.  62,  65, 
698;  1  Pomeroy  Eq.  Jur.  (2nd  Ed.)  Sees.  254, 
272. 
Especially  in  injunction  suits,  mere  allegations  of  no- 
tice or  knowledge  is  not  suflScient. 

14  Ency.   PI.  &  Pr.,  Sec.   Ill,  p.  1071; 
24  Am.  &  Eng.  Ency.  of  Law  (2nd  Ed.)  141, 
142   and    144;   Lund   v.    Rice,   9   Minn.   230; 
Lewis  V.  Baird,  3  McLean,  56,  62-3;  Detroit, 
etc.,  R.  Co.  V.  Forbes,  30  Mich.  165-174;  See 
also  Goldsboro  L.  Co.  v.  Hinee  Bros.,  126  N. 
C.  254,  257;  23  Am.  &  Eng.  Ency.  of  Law 
(2nd  Ed),  702. 
The  averments  upon  which  an  injunction  is  granted 
must  be  based  upon  the  positive  knowledge  of  the  com- 
plainant or  of  some  one  else  who  knows  the  facts. 

Patterson  v.  Caldwell,  58  Ky.  489,  491; 
State  Bank  v.  Oliver,  1  Desney,  (Ohio),  159, 
160-1;  Jones  v.  Cowles,  26  Ala.  612,  614;  Ex- 
parte,  Reid  50  Ala.  439,  444;  Messer  v.  Stov- 
er, 79  Me.  512,  519. 
Appellant  has  an  adequate  remedy  at  law. 

1st  By  Ejectment;  2nd  By  Trespass;  3rd 
/  Bv  Condemnation. 

Session  Laws  of  New  Mexico,  1905, 
Chap.  97,  Sec.  1,  p.  218,  and  Sec.  5,  p.  219, 
p.  221  ;.l  High  on  Inj.   (3rd  Ed.)  29. 

AUTHORITIES    CITED    IN     PLAINTIFFS'    REPLY    BRIEF. 

Many  of  the  points  argued  are  not  raised  by  the  de- 
murrer, and  could  only  be  raised  by  motion. 

6  Ency.  PI.  &  Prac.  276. 
The  demurrer  admits  all  the  allegations  of  the  com- 
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plaint  that  are  well  pleaded,  and  admits  also  such  other 
facts  as  are  necessarily  implied  from  such  allegations. 
*  Coatsworth  v.     Lehigh  Valley  Railroad, 

156  N.  Y.  451-457 ;  Lockhart  v.  Leeds,  195  U. 
S.  (L.  Ed.)  267. 
The  averment  that  the  line  of  road  was  adopted  by 
the  corporation  is  sufficient  without  showing  in  what  man- 
ner it  was  adopted. 

6  Thompson  on  Corporations,  Sec.  7616; 
o  Enc.  PI.  &  Pr.  p.  92;  12  Enc.  PI.  &  Pr.  p. 
1044;  Hand  v.  Society  for  Savings  at  Cleve- 
land, 18  N.  Y.  Sup.  157, 158;  St.  Andrews,  etc. 
Co.  V.  Mitchell,  54  Am.  Dec.  343;  Lyman  v. 
White  River  Bridge  Co.  16  Am.  Dec.  709; 
Commonwealth  Co.  v.  Nimn,  67  Pac.  342; 
Malone  v.  Crescent  City,  etc.,  Co.  77,  Cal.  42; 
Topeka  Capital  Co.  v.  Remington  Paper  Co. 
59  Pac.  1062;  Gould  v.  Eagle  Creek  School 
Dist.  7  Minn.  203 ;  Nininger  v.  Board  of  Com- 
missioners, 10  Minn.  133 ;  TiCe  v.  Minneapolis, 
etc.,  Ry.  Co.  34  Minn.  225;  Edison,  etc.,  Co. 
V.  IT.  S.  E.  L.  Co.  35  Fed.  134;  Rochester 
Ry.  Co.  V.  Rohinson,  133  X.  Y.  242-245 :  Chil- 
dress V.  Emery,  8  Wheat,  6-12;  0.  &  M.  Ry. 
Co.  V.  Middleton,  20  Til.,  634:  Coelz  v.  Gold- 
haum,  37  Pac.  646. 
A  trespaj^s  which  goes  to  the  destruction  of  a  ]>ropert}' 
ill  the  character  in  which  it  is  enjoyed,  may  be  enjoined. 

Poughkeepsie  Gas  Co.  v.  Citizens  Gas  Co., 
89  N".  Y.  493,  497  and  498;  Musselman  v. 
Marquis,  89  Am.  Dec.  638  and  639 ;  Griffin  p. 
Ry.  Co.  70  Ga.  167:  4  Pom.  E().  vTur.  (3rd 
Ed.)  Sec.  1357:  High  on  Injunctions,  Vol.  1, 
Sec.  679  (1th  Ed.) ;  See  also  Simmons  Creek 
Coal  Co.  v.  Doran,  142  F.  S.  417  at  450;  Pitts- 
burg Ry.  Co.  V.  Fisk,  123,  Fed.  760. 

STATEMENT  OP  FACTS. 

May  25th,  1905,  the  plaintiff  filed  its  bill  of  com- 
plaint against  the  defendant  in  the  diistrict  court  for  San 
Juan  county,  alleging,  in  substance,  that  it,  the  plaintiff, 
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was  a  corporation  organized  under  the  laws  of  New  Mexico, 
in  October,  1904,  authorized  to  construct,  maintain  and 
operate  a  railroad  in  said  Territory  from  a  point  on  the 
boundary  line  between  New  Mexico  and  Colorado  near 
where  Las  Animas  river  crosses  the  same,  through  said 
county  of  San  Juan  and  other  counties  of  said 
territory,  to  a  point  on  the  boundary  line  between  it  and 
the  territory  of  Arizona,  near  a  point  where  the  San  Fran- 
cisco river  crosses  it,  a  distance  in  all  of  about  three  hun- 
dred miles;  that  it  had  complied  with  the  requirements 
of  law,  which  are  prerequisite  to  its  entering  upon  the 
work  and  business  for  which  it  was  incorporated,  and  had 
thereafter  in  said  San  Juan  county,  from  said  point  in 
the  boundary  line  between  New  Mexico  and  Colorado 
south  to  the  town  of  Farmington,  in  said  county,  a  dis- 
tance of  about  twenty-eight  miles,  completed  its  surveys 
for  said  portion  of  its  proposed  line  of  railroad,  had  fixed 
and  detennined  its  location,  had  marked  and  staked  the 
same  on  the  ground,  had  made  for  filing  a  map  and  profile 
thereof  and  was  about  to  file  the  same  as  required  by  law, 
within  a  reasonable  time,  and  that  it  had  adopted  such 
location.  It  further  alleged  that  it  had  agreed  with  all 
but  one  of  the  private  owners  of  the  land  on  which  its  lo- 
cation had  be6n  fixed,  as  aforesaid,  upon  the  compensa- 
tion to  be  paid  for  the  taking  and  use  of  said  land  and 
right  of  way,  and  that  instnmients  in  writing  embodying 
s\:ch  agreements  had  been  made  and  executed  between  it 
and  said  several  land  owners,  and  notice  thereof  filed  for 
record  in  the  office  of  the  clerk  of  said  coimt^',  that  its  said 
work  of  surveying  and  marking  its  location  on  the  ground, 
preparing  maps  thereof,  securing  the  right-of-way  there- 
for, and  other  things  of  like  nature  had  been  done  at  great 
expense,  that  as  a  result  the  route  and  location  it  has  thus 
laid  out  and  adopted  was  the  best  possible  one  for  the 
construction  and  operation  of  a  railroad  between  Farming- 
ton  and  the  point  in  the  northern  boundary^  line  of  the 
Territory  from  which  it  proposed  to  construct  a  railroad 
a-?  above  stated. 

The  plaintiff  further  averrQd  that  the  defendant  had 
full  actual  knowledge  of  all  its,  the  plaintiff's  doings  in 
the  premises,  as  above  set  forth,  including  the  agreements 
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made  with  land  owners,  and  that  long  after  such  proceed- 
ings by  the  plaintiff  the  defendant  undertook  and  began 
the  construction  of  a  parallel  line  of  railroad,  from  a 
point  near  that  to  which  the  plaintiffs  said  location  ex- 
tends in  the  northern  boundary  line  of  New  Mexico  to  said 
to\m  of  Fannington,  and  that,  without  necessity  and 
wrongfully,  it  has  entered  upon  the  plaintiff's  said  loca- 
tion and  sought  to  destroy  its  usefulness  for  the  plaintiff, 
by  staking  out  a  location  for  its  own  railroad  upon  por- 
tions of  the  plaintiff's  said  location  that  under  the  pre- 
tense of  laying  out  necessary  crossings  over  the  plaintiff's 
said  location  it  has,  although  each  end  of  its  own  proposed 
location  is  on  the  same  side  of  and  near  to  the  plaintiff's 
location,  laid  out  its  o\Vn  proposed  route  to  cross  that  of 
the  plaintiff  no  less  than  eight  times  in  said  distance  of 
about  28  miles,  and  that  such  proposed  crossings,  are  not 
made  at,  or  nearly  at,  right  angles  with  the  plaintiff's  said 
location,  but  in  some  instances  extend  along  it  and  occupy 
as  much  as  a  thousand  feet  of  its  length,  and  be- 
sides that  defendant  proposes  to  make  such  pretended  cross- 
ing at  grades  substantially  different  from  those  established 
at  such  points  for  the  plaintiff's  said  location ;  all  of  which 
the  plaintiff  says  is  done  and  threatened  for  the  purpose, 
and,  if  permitted,  will  have  the  effect  of  substantially 
depriving  the  plaintiff  of  its  said  location,  and  rendering 
the  same  wholly  useless  as  a  route  for  the  construction 
and  practical  operation  of  a  railroad. 

It  was  also  alleged,  that,  as  one  of  the  means  to  be 
employed  by  the  defendant  to  deprive  the  plaintiff  of  its 
location,  the  defendant  purposed  and  threatened  to  insti- 
tute condemnation  proceedings  to  secure  a  right  of  way 
and  location  for  itself  including  portions  of  the  plaintiff's 
said  location,  and  in  such  proceedings  to  ignore  the  plain- 
tiff's rights,  and  act  without  notice  to  the  plaintiff,  and 
only  against  the  owners  of  the  land  on  which  the  plain- 
tiff's location  was  laid  out. 

The  plaintiff  concluded  with  the  usual  allegations  of 
the  need  of  equitable  relief,  and  with  a  prayer  that  the  de- 
fendant be  enjoined  from  -continuing  its  alleged  acts  of  en- 
croachment. 

The  defendant  demurred  to  the    complaint,    on    the 
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ground  that  facts  were  not  stated  sufficient  to  constitute 
a  cause  of  action  against  the  defendant  for  the  relief 
prayed  for,  or  any  relief  whatever.  The  demurrer  was 
sustained  by  the  district  court,  and  final  judgment  entered 
dismissing  the  complaint,  with  costs  to  the  defendant. 
The  case  is  before  this  court  on  appeal  from  said  judg- 
ment. 

OPINION  OF  THE  COURT. 

ABBOTT,  J. — The  question  first  requiring  consider- 
ation in  this  case,  is  whether,  on  the  facts  well  pleaded  in 

its  complaint,  the  plaintiff  has  such  an  interest  in 
1      the  premises  in  controversy,   as  will    entitle  it    to 

maintain  its  action.  That  a  part  of  the  statutory 
requirements  essential  to  the  acquisition  of  such  a  right, 
or  interest  are  alleged  in  the  complaint,  to  have  been 
complied  with  and  that  these  are  well  pleaded  as  facts,  the 
defendant  does  not,,  in  the  brief  presented  in  its  behalf,  ser- 
iously question.  That  the  survey  and  staking  of  the  loca- 
tion upon  the  groimd,  and  similar  acts,  are  a  part  of  the 
construction  of  a' railroad,  appears  to  be  well  settled.  C. 
B.  I.  &  P.  R.  Co.  V.  Grinnell,  51  la.  476;  K.  Co.  &  S 
PL  By.  V.  K.  S.  &  S.  W.  By.  129  Mo.  69 ;  Sioux  City,  etc., 
By.  V.  Chicago,  etc..  By.  27  Fed.  770. 

Such  acts  the  complaint  avers  were  performed  by  the 
plaintiff  before  February  1st,  190*5,  and  so,  well  within  the 
period  of  two  years,  allowed  by  section  3877  of  the  Com- 
piled Ijaws  of  1897,  for  the  beginning  of  construction. 

It  is  claimed,  however,  that  the  filing  of  the  map  of 
the  proposed  location  was  essential,  and  that  as  no  such 
filing  was  pleaded,  a  necessary  element  of  the  plaintiff's 
title  is  lacking  in  its  complaint.  The  provision  of  the 
statute.  Section  3874,  of  the  Compiled  Laws  of  1897,  is 
that  a  map  shall  be  filed  within  a  reasonable  time  ^^aftor 
its  road  shall  have  been  finallv  located."  It  is,  at  least, 
open  to  question  whether  the  plaintiff  was  required  to  file 
any  map  under  that  section  until  its  entire  road  had  been 
located,  but,  assuming  that  such  a  map  should  be  filed 
for  a  portion  of  the  road  finally  located,  the  question 
whether  it  had  been  done  within  reasonable  time,  is  one 
of  fact  which  could  not  be  raised  on  demurrer.  Wheeling 
etc..  By.  Co.  v.  Camden  Co.,  Oil  Co.  35  W.  Va.  205. 
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The  defendant  lays  great  stress  on  the  failure  of  the 

plaintiff  to  state  that  its  alleged  location  was  adopted  by 

its  board  of  directors,  the  statute.  Section  3847,  Sub- 

2  Sec.  3,  prescribing  adoption  in  that  way.  The  alle- 
gation in  the  complaint  is,  that  the  plaintiff  corpora- 
tion had  "adopted"  the  location  in  question.  Whether 
the  location  was  adopted,  would,  of  course,  be  open  to 
question  on  an  answer  denying  it,  but  we  think  the  demur- 
rer must  be  held  to  have  admitted  the  fact  of  its  adoption, 
and  that  to  hold  it  was  necessary  to  state  that  it  was 
adopted  by  a  vote  of  a  board  of  directors,  would  be  to  re- 
quire that  evidence  of  the  fact,  instead  of  the  fact  itself, 
should  be  pleaded.  Sullivan  et  al.,  v.  The  I.  &  S.  Mining 
Co.,  109  IJ.  S.,  550;  Bank  of  Metropolis  v.  Guttschlick, 
14  Pet.  27 ;  Delafield  v.  Kinney,  24  Wendall,  345 ;  Aring- 
ton  V.  Savannah  Hy,  Co.  95  Ala.  434. 

We  conclude  therefore  that  the  facts  well  pleaded  es- 
tablished a  vested  interest  in  the  plaintiff,  8uffici«it  to 
enable  it  to  maintain  the  action. 

The  defendant  claims,  however,  that  the  averments  of 
the  complaint  in  effect,  show  that  defendant  and  not  the 

plaintiff  is  in  possession  of  the  portions  of  the  plain- 

3  tiff's  alleged  location,  which  are  the  subject  matter 
of  controversv  between  them  in  this  cause. 

It  is  true  there  are  some  expressions  in  the  complaint, 
which,  taken  by  themselves,  would  give  some  coimtenance 
t'>  that  contention,  but,  taken  as  a  whole,  the  complaint 
plainly  declares  that  the  plaintiff  is  the  owner  of  the  loca- 
tion surveyed  and  staked  out  by  it  on  the  ground  and  in 
possession  of  it,  but  that  such  possession  haa  been  inter- 
fered with  by  wrongful  acts  on  the  part  of  the  defendant, 
and  is  jeopardized  by  the  threatened  continuance  of  such 
acts. 

The  defendant  further  urges  that  the  title  to  the 
portions  of  the  plaintiff's  alleged  location  now  in  question 
ia  by  the  complaint  shown  to  be  in  dispute  between  the 
plaintiff  and  defendant,  and  that  the  former  mnst  there- 
fore establish  its  title  at  law,  before  it  can  have  the  aid  of 
a  court  of  equity  to  protect  it.  We  do  not  so  interpret  the 
complaint.  We  understand  it  to  charge  that  the  defendant 
having  actual  notice  and  knowledge  of  the  plaintiff's  in- 
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terest  and  rights  in  the  premises,  is,  unlawfully  and  with- 
out any  claim  of  right,  seeking  to  deprive  it  of  them  by 
a  series  of  wrongful  acts  already  begun  and  threatened  to 
be  continued  up  to  the  point  of  the  complete  ouster,  and 
dispossession  of  the  plaintiff. 

We  come  now  to  the  question  whether  the  plaintiff  is, 
on  the  showing  of  facts  in  its  complaint,  entitled  ta  the 

relief  prayed  for,  or  to  any  relief.  It  declares  that 
4     the  defendant  is  seeking  to  deprive  it  of  its  property, 

not  b}^  condenmation  proceedings,  or  any  process  of 
law,  but  by  repeated  wrongful  acts,  whicli  the  defendant 
threatens  to  continue,  and  that  unless  relief  in  equity  is 
granted  a  multiplicity  of  suits  will  result.  Such,  it  seems 
to  us  would  be  the  natural  and  almost  inevitable  result. 

The  plaintiff  also  says  it  would  suffer  irreparable 
damage  by  what  the  defendant  is  doing  and  threatens  to 
do,  with  reference  to  its  location..  To  this  the  defendant 
replies  that  plaintiff  has  alleged  the  feasibilty  of  laying 
out  other  good  locations  between  the  points  connected  by 
the  location  in  question  here,  and  suggests  that  the  plain- 
tiff avail  itself  of  that  natural  condition  by  taking  another 
route  and  leaving  to  the  defendant  so  much  of  the  plain- 
tiff's adopted  location,  as  it,  the  defendant,  may  care  to 
use.  That  suggestion  may  in  time  commend  itself  to  the 
plaintiff,  but  its  present  position  in  this  cause,  is  that  its 
adopted  location  is  the  best  possible  one  between  the  points 
referred  to,  and  that  it  asks  the  protection  of  this  court 
against  encroachments  upon  it  by  the  defendant. 

The  defendant  further  contends  that  the  plaintiff 
does  not  allege  any  damage,  actual  or  threatened,  which 
would  be  beyond  money  compensation,  or  the  inability  of 
the  defendant  to  make  such  compensation. 

It  is  true  that  all  property  is  subject  to  be  taken  for 
the  public  use  in  the  method,  and  for  the  compensation 
provided  by  law^  but  we  are  not  aware  that  any  one  is 
required  to  surrender  his  property  to  whomsoever  may 
choose  to  lav  violent  hands  on  it,  no  matter  how  great  the 
price  or  certainty  of  payment.  The  owner  has  the  right 
to  retain  the  property  itself  under  such  circumstances  and 
is  entitled  to  the  protection  of  the  courts  in  so  doing. 
Simmons  Creek  Coal  Co.  v.  Doran,  142  F.  S.,  417;  Pitts- 
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burg  S.  &  W.  Ry.  Co.  v.  Fiske,  123  Fed.  760;  Southern 
Pac.  Ry.  Co.  V.  Oakland,  58  Fed  50;  Coatsworth  v.  Tjc- 
high  Valley  Ry.  Co.  156  X.  Y.  451. 

We  are,  of  course,  now  dealing  with  what  may  not 
be  the  actual  facts,  but  which  we  must  treat  as  actual  and 
established,  so  far  as  they  are  well  pleaded  in  the  com- 
plaint, and  we  think  that,  unanswered,  they  are  suflBcient  * 
to  establish  a  liability  of  the  defendant  and  the  right  to 
the  relief  prayed  for. 

The  case  is  therefore  remanded  to  the  district  court 
for  further  proceedings  in  accordance  witb  this  decision. 

William  J.  Mills,  C.  J.,  Frank  W.  Parker,  A.  J.,  Wra. 
H.  Pope,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

McFie,  A.  J.,  having  heard  the  ease  below,  did  not 
participate  in  this  decision. 


[No.  1108,  January  31,  1906.] 

ANDRES  CAXDELARIA,  bv  His  Guardian,  AMIGRAX 
CAXDELARTA,  Appellee,  v.   EPTMENIO   A. 

MTERA.  Appellant. 

SYLLABUS. 
Ordinarily,  neither  the  verdict  of  a  jury  nor  the  findings 
of  fact  of  a  trial  court  will  be  disturbed  in  this  court  when 
they  are  supported'  by  any  substantial  evidence. 

Appeal  from  the  district  court  of  Sandoval  county, 
before  Tra  A.  Abbott,  Associate  Justice.       Affirmed. 

George  W.  Prichard.  E.  V.  Chaves,  for  appellant. 

For  all  intents  and  purposes,  Pabla  Garcia  de  Mireles, 
grandmother  of  plaintiff,  was  the  mother  of  said  minor 
plaintiff,  a*s  the  plaintiff's  own  mother  died  when  he  wa.*^ 
very  young.  Pabla  died,  and  in  her  will,  appointed  E.  A. 
Miera  as  giiardian  of  plaintiff. 

Sec.  1439,  Compiled  Laws  of  N'ew  Mexico 
for  1897. 

The  probate  court  of  Sandoval  county  had  no  right 
to  appoint  Emigran  Candelaria  as  guardian  of  plaintiff, 
so  long  as  E.  A.  Miera  had  the  appointment  by  will,  until 
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Miera  had  been  properly  removed  as  such  guardian,  which 
was  neven  done. 

Plaintiff  alleges  that  the  defendant  received  from  one 
Pabla  Garcia  de  Mireles,  since  deceased,  the  sum  of 
$1,125.00,  for  the  use  of  the  plaintiff.  That  plaintiff  by 
said  guardian  demanded  payment  from  the  defendant.  De- 
fendant denies  each  and  every  allegation  of  such  com- 
plaint. Judgment  rendered  against  swd  defendant  for 
$1,528.43.     Defendant  appealed.     Xo  authorities  citerl. 

Summers  Burkhart.  for  appellee. 

Where  there  is  any  evidence  to  sustain  the  findings 
of  the  trial  court,  sitting  as  a  jury,  they  will  not  be  dis- 
turbed on  appeal. 

Dirst  V.  Morris,  14  Wall.  484;  Dooley    v. 
Pease,  180  IT.  S.  126. 

OPINION  OF  THE  COURT. 

PARKER,  J.  This  was  an  action  for  money  had  and 
received  and  was  tried  by  the  court  without  a  jury  by  con- 
sent of  the  parties  resulting  in  a  judgment  against  appel- 
lant. 

This  court  has  frecjuontly  held  that  tlie  findings  of  a 
trial  court  are  the  equivalent  of  a  verdict  of  a  jury.  Zang 
V.  Stover,  2  X.  :M.,  21);  Torhna  v.  Trorlicht,  5  X.  M.,  148; 
Lynch  v.  Grayson,  7  X.  M.,  26;  Gale  v.  Salas,  11  X.  M., 
211;  Romero'v.  Coleman,  11  X.  M.,  5;^^ ;  Rush  v.  Flet- 
cher, 11  X.  M.,  555. 

Under  just  what  circumstances  a  verdict  of  a  jury 
will  be  disturbed  bv  this  court  for  conflict  with  the  evi- 

« 

dence  has  been  variouslv  stated.  In  some  cases  tlie  riorht 
to  do  so  has  been  denied  when  there  is  anv  evidence  to 
support  it.  In  others  it  is  said  that  this  court  will  do  so 
when  there  is  no  sufficient  evidence  to  support  the  verdict. 
Various  other  forms  of  expression  appear  in  the  cases. 
See  cases  cited  above  and  Waldo  v.  Beckwith,  1  X.  M.,  97; 
Archibeque  v.  Miera,  1  X.  M.,  160;  Ruhe  v.  Abreu,  1  X. 
M.,  247 ;  Bedeau  v.  Baca,  2  X".  :\r.,  124 ;  Crolot  v.  Maloy, 
2  X".  M.,  198 ;  Territory  v.  Maxwell,  2  X.  M.,  250 ;  Rodey 
V.  Ins.  Co.,  :^  X^.  M.,  543 ;  Cerf  v.  Badaraco,  6  X.  M.,  214 ; 
Territory  v.  Hicks,  (>  X.  M.,  596 ;  Ortiz  v.  Bank,  78  Pac. 
529. 
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Assuming  that  this  court  has  power,  in  proper  cases, 
to  review  and  overturn  findings  of  fact  or  verdicts  of 
juries,  and  without  attempting  to  classify  the  cases  in 
w^hich  the  power  may  and  will  be  exercised,  it  is  sufficient 
for  the  purposes  of  a  decision  of  this  case  to  state  the  rule 
of  this  court  as  follows:  Ordinarily,  neither  the  verdict 
of  a  jury  nor  the  findings  of  fact  of  a  trial  court  will  be 
disturbed  in  this  court  when  they  are  suppori:ed  by  anv 
substantial  evidence.    * 

In  view  of  this  rule,  it  is  perfectly  apparent,  from  an 
inspection  of  this  record,  that  the  appellant  can  have  no 
relief  here. 

The  findings  of  the  trial  couri;  are  supported  by  sub- 
stantial evidence  and  will  not  be  disturbed. 

The  judgment  of  the  lower  couri;  should  be  affirmed, 
and  it  is  so  ordered.- 

William  J.  Mills,  C.  J.,  John  R,  McFie,  A.  J.,  W.  H. 
Pope,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Abbott,  A.  J.,  having  heard  the  case  below  did  not 
pari;icipate  in  this  decision. 


[No.  1109,  January  31,  1906.] 


PAULITA  CANDELARIA,  by  EMIGRANT  CANDELA- 
RIA, Her  Natural  and  Statutors^  Guardian,  Appellee, 
V.  EPIMENIO  A.  MIERA,  Appellant. 

Appeal  from  the  district  court  of  Sandoval  county, 
before  Ira  A.  Abbott,  Associate  Justice.    Affirmed. 

Geo.  W.  Prichard  and  E.  V.  Chaves,  for  appellant- 

Summers  Burkhart,  for  appellee. 

OPINION  OF  THE  COURT. 

PARKER  J. — The  facts  in  this  case  are  the  same  as  in 
the  case  of  Andres  Candelaria  v.  Epimenio  A.  Miera,  de- 
cided at  this  term,  and  the  judgment  will  be  affirmed  upon 
the  authoritv  in  that  case,  and  it  is  so  ordered. 

William  J.  Mills,  C.  J.,  John  R.  McPie,  A.  J.,  Wra. 
II.  Pope,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 
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[No.  1110,  January  31,  1906.] 

NICK  METZ,  Appellant,  v.  MARTIN    S.    TIERNEY, 

Appellee. 

SYLLABUS. 

The  record  in  this  case  examined  and  found  to  contain 
no  evidence  of  malice  in  the  erection  of  a  fence  which  ob- 
structed the  light  and  air  from  appellant's  building,  and,  con- 
sequently, no  relief  could  be  granted  even  under  appellant's 
view  of  the  law. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Ira  A.  Abbott,  Associate  Justice.    AflBrmed. 

B.  F.  Adams,  for  appellant. 

The  parties  on  appeal  are  restricted  to  the  theory 
on  which  the  case  was  tried  in  the  court  below. 

Chavez  v.  ^Myers,  11  X.  M.,  342;  Heish 
V.  Bell  &  Co.,  70  Pac.  572 ;  2  Ency.  PI.  &  Pr. 
576,  Cyc.  Vol.  2  p.  670. 
The  case  was  before  the  court  below  on  the  allega- 
tions of  plaintiffs  complaint,  the  answer  of  defendant, 
the  reply  of  plaintiff  and  the  evidence  of  plaintiff.     On 
•issues  so  made  he  should    have   rendered    judgment    for 
plaintiff. 

Chavez  v.  Meyers,  11  N.  M.,  342. 
•  Actions  which  are  innocent  and  lawful  in  themselves 

,  may  become  wrongful  when  done  without  a  just  regard 
(  for  the  rights  of  others. 

Bogers  v.  ElKott,  15  N.  B.  771 ;  Medf  ord 
V.  I^vy,  8  S.  E.  306 ;  Com.  v.  Oaks,  113  Mass. 
8;  Inchbald  v.  Robinson,  4  Ch.  App.  388; 
Chesley  v.  King,  74  Me.  164;  Chasemore  v. 
Richards,  7  H.  L.  Cas.  387,  388;  Bnrke  v. 
Smith,  69  Mich.  382 ;  Cogswell  v.  ISTew  York, 
N.  H.  &  H.  R.  Co.  8  K  B.  638;  Radcliff  v. 
Mayor,  etc.,  4  N".  Y.  198;  Acton  v.  Blundell, 
12  Mees  &  Wells,  32;  Chasemore  v.  Richards, 
7  H.  L.  Cas.  349;  Galgay  V.  Great  Southern 
Railway,  4  Ir.  C.  L.  456;  Stanton  v.  Wool- 
rich,  23  Beav.  226;  Queen    v.    Metropolitan 
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Board  of  Works,  3  B.  &  S.  710;  Greenleaf  v. 
Francis,  8  Pick.  117;  Roath  v.  Driscoll,  20 
Conn.  533;  Chatfield  v.  Wilson,  28  Vt.  358; 
Ellis  V.  Duncan,  21  Barb.  230;  BadcliflFs 
Ex'rs.  V.  Mayor,  etc.,  4  X.  Y.  195;  Groodale 
V.  Tuttle,  29*  X  .Y.  495 ;  Wheatley  v.  Baugh, 
25  Pa.  St.  529;  Halderman  v.  Bruckhart,  45 
Pa.  St.  518;  Parker  v.  Boston  &  Maine  R  R. 
Co.  3  Cufih.  107;  Mosier  v.  Caldwell,  7  Nev. 
363;  Sweet  v.  Cutts,  9  Am.  Rep.  284;  Xote; 
Baltimore  R.  R.  Co.  v.  5th  Baptist  Church, 
108  U.  S.  332. 
The  intent  and  purix)se  of  the  construction  may  be 
determined  by  the  character  of  the  wall. 

Kirkwood  v.  Finegan,  95  Mich.  544;  Com. 

V.  Passmore,  1  Serg.  &  R.  217;  Sanderson  v. 

Penn.  Coal  Co.,  8G  Penn.  St.  401 :    Fish    v. 

Dodge,  4  Denis,  311;  Cahill  v.  Eastman,  18 

Minn.  324;  Baltimore  &  P.  R.  R.  Co.  v.  Fifth* 

Baptist  Church,  108  F.   S.  317;    Shively    v. 

Cedar   Rapids,   etc.,   Ry.   Co.,   74   Iowa,    169; 

Bassett  v.  Salisbury  Mfg.  (^o.  43  X.  H.  569. 

The  extent  of  a  man's  rights  in  cases  like  this  may 

depend  in  some  measure  upon  the  motive  with  which  he 

acts. 

Carson  v.  Western  R.   Co.  8  Gray,  423, 
424 ;  Rideout  v.  Knox,  148  Mass.  372 ;  2  L.  R. 
A.  81 ;  Callanan  v.  Oilman,  14  X.  E.  267. 
•  However  absolute  the  owners  right   may  be  to  his 
property,  he  holds  it  subject  to  the  implied  obligation  that 
he  will  use  it  in  such  a  way  as  not  to  prevent  others  from 
using  and  enjoying  their  proj)erty  subject  to  the  same  re- 
strictions. 

State  V.  Yopp,  97  X.  C.  41 7 ;  Karasek  v. 
Pier,  50  L.  R.  A.  348 ;  3  Bishop  on  Non-Con- 
tract Law,  Sees.  418,  M2;  Gulf,  etc.,  Ry.  Co. 
V.  Oakes,  94  Tex.  155;  Sullivan  v.  Dunham, 
161  X.  Y.  290;  3  Blackstone,  218;  Sullivan 
V.  Rover,  13  Pac.  657;  Quinn  v.  Lowell  Elec- 
tric Liirht  Co.,  3  X.  E.  200 ;  2  Blackstone,  403  ; 
Spelling   on    Injunction    and    other   extraord- 
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inary  remedies  379  and  380 ;  Susquehanna  Fer- 
tilizers Company  v.  Malone,  20  Atl.  902; 
Xorthwestern  Fertilizer  Co.  v.  Hyde  Park,  97 
U.  S.  659 ;  Hurlbiit  v.  McKone,  10  Atl.  167 ; 
Weir's  Appeal,  74  Pa.  St.  230 ;  Laflin  &  Rand 
Powder  Co.  v.  Tearney,  131  111.  322;  Pennoyer 
V.  Allen,  14  N.  W.  611;  Pomeroy's  Equitable 
Remedies,  Vol.  1,  Sec.  528;  Flaherty  v.  Mo- 
-  ran,  81  Mich.  52  {  Peek  v.  Roe,  110  Mich.  52. 
See  also  the  following  authorities: 

Myers  v.  Gunnell,  10  Barb.  537;  Doyl  v. 
Lord,  64  N.  Y.  439;  John  v.  Openheim',  12 
Afb.  X.  S.  449 ;  Pickard  v.  Collins,  23  Barb. 
444;  Auburn  &  Cato  P.  Road,  v.  Douglas,  9 
N.  Y.  447 ;  White  v.  Spencer,  14  N.  Y.  252 ; 
Matter  of  Olive  Lee  &  Co.'s  Bk.  14  N.  Y.  238 ; 
Adams  v.  Van  Alstyne,  25  X.  Y.  238;  Flora 
V.  Carbean,  38  N.  Y.  115;  Hall  v.  Angsbury, 
46  N.  Y.  625;  McKean  v.  See,  4  Rob.  467; 
Wolfe  V.  Frost,  4  Sanf.  Ch.  90.  Banks  v.  Am. 
Tract  Society,  4  Sanf.  Ch.  446 ;  Pierre  v.  Fer- 
nald,  26  Me.  436;  Hoy  v.  Sterrett,  2  Watts, 
327 ;  Wheatley  v.  Baugh,  25  Pa.  St.  532 ;  Hav- 
erstick  v.  Sipe,  33  Pa.  St.  368 ;  Napier  v.  Bui- 
wurkle,  5  Rich.  311 ;  50  Associates  v.  Tudor, 
6  Bray.  250. 

Summers  Burkhart,  for  appellee. 

The  right  of  appellee  to  build  the  fence  on  his  own 
land  to  any  height  he  pleased,  regafrdless  of  his  motives, 
and  notwithstanding  appellant^s  light  and  air  were  ob- 
structed, and  his  insurance  rates  made  higher  is  sustained, 
by  all  thfe  authorities  except  the  Michigan  cases. 

Letts  V.  Kessler,  54  0.  St.  73;  Pickard 
V.  Collins,  23  Barb.  459;  Parker  v.  Foot,  19 
Wend.  309;  Phelps  v.  Xowlen,  72  N.  Y.  45, 
28  Am.  Rep.  93;  Mahan  v.  Brown,  28  Am. 
Dec.  461 ;  Falloon  v.  Schilling,  29  Kas.  205 ; 
Lapere  v.  Luckey,  23  Kan.  543;  Honsel  v. 
Conant,  12  HI.  259;  Guest  v.  Raynolds,  68 
111.  483;  Bordeaux  v.  Greene,  22  Mont.  255; 
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Ray  V.  Lyons,  10  Ala.  63 ;  Burke  v.  Smith,  69 
Mich.  388,  389;  Alder  v.  Fenton,  65  II.  S.  24; 
Chambers  v.  Baldwin  (Ky.)  11  L.  R.  A.  345; 
Chatfield  v.  Wilf^on,  28  Vt.  49 ;  Fowler  v.  Jen- 
kins, 24  Pa.  St.  308;  Glendin  v.  Wheeler,  75 
Pa.  St.  467 ;  2  Wash.  Real  Prop.  344 ;  Rideont 
V.  Knox,  148,  Mass.  407. 
If  smoke,  gas»  offensive  otlors,    or  noise  pass    from 
ones  own  premises  to  or  upon  the  premises  of  another  to 
his  injury,  an  action  will  lie  therefor,  even  though  the 
smoke,  gas,  odor,  or  noise,  should  be  caused  by  the  lawful 
business  operations  of  defendant  and  with  the  best  of  mo- 
tives. 

Broom,  T^egal  Maxims,  372 ;  See  also  the 
following  cases:  Frazier  v.  Brown,  12  Ohio 
St.  294;  Folloon  v.  Schilling,  Supra.;  Mahan 
V.  Brown,  13  Wend.  261;  Greenleaf  v.  Fran- 
cis, 18  Pick.  123 ;  Chatfield  v.  Wilson,  Supra. : 
Ijetts  V.  Kessler,  40  L.  R.  A.  177,  Supra. 

OPINION  OF  THE  COURT. 

PARKER,  J. — This  was  a  bill  for  injunction  bv  ap- 
pellant to  restrain  appellee  from  erectiuff  a  fence  along 
the  line  between  their  adjoining  property.  Appellant 
alleged  that  such  fence  overlapped  on  his  land  and  was 
of  no  beneficial  use  to  appellee,  but  was  erected  for  mali- 
cious purposes  and  to  obstruct  appellant's  lisrht  and  air 
and  to  be  a  menace  to  his  building  from  fire  and  other 
causes. 

Appellee  answered  and  denied  that  he  was  erectinsr 
the  fence  for  malicious  purposes  and  averred  that  he  wa? 
erecting  the  same  for  the  purpose  of  securing  the  privacr 
of  his  own  premises  where  he  resided  with  his  familv  from 
the  observation  of  the  occupants  of  the  second  storv  of 
appellant's  building.  Appellant  replied  that  the  fence 
at  the  height  it  had  reached  at  the  time  of  service  of 
the  writ  of  injunction  prevented  any  occupant  of  his  build- 
ing from  overlooking  appellee's  vard  and  that  appellee 
proposed  to  erect  the  same  five  feet  higher  which  wms  im- 
necessary  and  n-ns  proposed  to  be  done  malidouslT. 

Appellant  prove<1   the  erection  of    tiie  teee  hw  tte 
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placing  of  a  frame  of  timbers  on  appellee's  land  and  by 
nailing  thereon  planks  commencing  at  a  point  fourteen 
feet  from  the  gronnd  and  on  a  level  with  the  bottom  of 
the  second  story  windows  of  appellant's  building  and  ex- 
tending upward  for  a  distance  of  three  feet  and  seven 
inches;  that  the  fence  at  this  point  was  sufficiently  high 
to  obstruct  all  view  of  appellee's  premises  from  appel- 
lant's building,  except  a  small  portion  of  tlie  roof  of  ap- 
pellee's house;  that  the  prosecution  of  the  work  to  a  still 
greater  height  was  engaged  in  by  appellee  when  served 
with  the  writ  of  injunction  to  the  still  greater  obstruction 
of  the  light  and  air  from  appellant's  building;  that  said 
fence  greatly  increased  the  danger  of  fire  to  appellant's 
building.  Appellee  offered  no  evidence  and  moved  for 
dissolution  of  the  injunction  and  dismissal  of  the  bill 
which  was  done.  The  transcript  doe^  not  contain  the  tes- 
timony of  the  witnesses,  but  merely  a  statement  of  the 
substance  of  the  same,  agreed  to  by  both  parties. 

It  is  not  contended  by  appellant  that  appellee  did  not 
have  the  right  to  protect  his  own  privacy  by  a  structure 
of  the  kind  erected.  His  claim  is,  however,  that  the  fence 
was  about  to  be  erected  to  an  unnecessary  height  for  that 
purpose  and  he  relies  upon  that  fact  alone  to  show  mali- 
cious intent  to  injure  his  property. 

It  is  to  be  noticed  that  no  direct  evidence  of  motive 
Mas  submitted.  The  frame  work  of  the  fence  was 
twenty-one  feet  high,  and  planks  had  been  nailed  to  it 
beginning  fourteen  feet  from  the  ground  and  extending 
upward  three  feet  and  seven  inches,  leaving  three  feet 
and  five  inches  as  the  utmost  additional  height  to  which 
the  fence  could  be  extended,  and  against  which  appellant 
sought  restraint.  It  is  to  the  fact  of  the  lack  of  necessity 
of  this  additional  height  of  the  fence  and  the  additional 
injury  to  his  property  that  appellant  looks  for  proof  of 
bad  motive  on  the  part  of  appellee.  Appellee  alleged  in 
his  answer. that  the  second  story  of  the  building  was  to 
be  used  as  a  rooming  house  and  thd  allegation  was  not 
denied  in  the  reply.  It  may  be  that  a  structure  of  this 
kind  might,  under  some  circumstances,  be  so  grossly  un- 
suited  or  disproportionate  to  the  uses  claimed  for  it  as 
to  amount  to  proof  of  malice,  but  we  cannot  determine 
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that  this  one  was  such  a  structure.  Under  the  facts  we 
fail  to  see  how  malice  has  been  established  bv  the  evidence, 
and  tlie  court  below,  in  finding  the  facts  in  favor  of  the 
defendant,  appellee  here,  found  there  was  none. 

We  understand  the  position  of  appellant  to  be  that 
the  erection  of  a  structure  of  this  kind  niav  be  restrained 
only  when  the  same  serves  no  useful  purpose  and  is  with 
intent  to  maliciously  injure  the  property,  of  another.  We 
do  not  understand  him  to  claim  that  in  the  absence  of 
either  one  of  the  foregoing  characteristics  a  court  of  equity 
will  interfere.  This  being  so,  it  is  clear  that  he  can  have 
no  relief  in  thi*  court  and  that  the  judgment  below  was 
correct. 

This  conclusion  renders  it  unnecessary  to  consider 
whether,  in  this  jurisdiction  and  in  the  absence  of  statute, 
there  is  any  right,  under  any  circumstances  to  restrain 
the  erection  on  one's  own  property  of  structures  which 
cut  off  light  and  air  from  adjoining  owners.  See  12  Am. 
&  Eng.  Ency.  of  Law  (2nd  Ed.)  1058,  where  the  cases 
are  collected. 

There  being  no  error  in  the  decree  of  the  court  below, 
it  will  be  affirmed,  and  it  is  so  ordered. 

William  J.  Mills,  C.  J.,  Wm.  H.  Pope,  A.  J.,  Edward 
A.  Mann,  A.  J.,  John  R.  McFie,  A.  J.,  concur. 

Abbott,  A.  J.,  having  tried  the  case  below,  did  not 
participate  in  this  decision. 


[No.  1031,  February  2.  1906.] 

ELI  AS  CHAVES  and  EMILL\  CHAVES  Dfe  ARMIJO, 
Appellees,  v.  BEN  MYER,  Adm.,  and  MARIA  A. 
DE  LUCERO  and  J.  BLAS  LUCERO,  Appellanta. 

SYLULBUS. 

1.  The  complaint  examined  and  held  sufficiently  to  al> 
lege  that  plaintiffs  were  the  owners  of  the  fund  loaned  by  the 
defendant  Myer  to  the  defendants  Lucero. 

2.  Questions  not  presented  to  the  court  below  in  the 
proper  way  nor  to  this  court  by  assignment  of  error  are  not 
the  subjects  of  review  by  this  court. 
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3.  The  equitable  remedy,  given  a  cestui  que  trust  to  fol- 
low trust  funds  Into  property  In  which  they  may  have  been 
fraudulently  Invested  by  his  trustee  is  not  taken  away  by 
statutory  provisions  affording  a  remedy  by  attachment  or 
garnishment,  but  the  legal  and  equitable  remedies  are  to  be 
considered  concurrent. 

4.  Nor  Is  such  equitable  remedy  defeated  by  the  fact 
that  the  cestui  que  trust  might  sue  the  trustee  and  his  bonds- 
men and  enforce  his  claim  by  levy,  the  rule  being  well  set- 
tled that  the  defrauded  party  has  his  option  either  to  hold 
the  trustee  personally  reliable,  or  to  follow  his  money  into 
the  property  in  which  It  has  been  invested. 

5.  Nor  is  the  remedy  of  the  defrauded  cestui  que  trust 
to  realize  out  of  such  property  purchased  with  his  funds  af- 
fected by  the  fact  tha^  the  agreement  between  the  trustee 
and  the  owner,  of  such  property  which  led  up  to  the  diversion 
of  such  funds,  was  an  Illegal  one,  the  cestui  que  trust  having 
been  no  party  to  such  agreement. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Benjamin  S.  Baker,  Associate  Justice.    Affirmed. 

William  B.  Childers,  for  appellants. 

To  make  the  assignment  of  a  mortgage  good  at  law, 
there  must  be  a  formal  instrument,  conveying  the  legal 
title. 

1  Jones  on  Mortg.  See.  787;  Sanders  v. 

Cassady,  5    Southern    Rep.    503;    Adams    v. 

Parker,  12  Gray  53;  Warden  v.    Adams,    15 

Mass.  233. 

An  equitable  assignment  of  a  mortgage  may  be  made 

bv  a  sale  of  it,  without  either  a  formal  transfer  of    the 

mortgagees  interest  in  the  property  or  an  indorsement  of 

note. 

1  Jones  on  Mortg.  Sec.  813:  Pearson  v. 
Warren,  29  Mich.  9;  Carter  v.  Taylor,  4  Tenn. 
(3  Head).  30. 
The  terms  of  a  mortgage  cannot  be  varied  by  any  ver- 
bal agreement  oi*  nnderstanding  of  the  parties,  anterior 
to  the  execution  of  it. 
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1  Jones  on  Mortgages,  Sec.  96;  Quarter- 
mores  V.  Kennedy,  29  Ark.  544;  Patterson  v. 
Tavlor,  15  Fla.  536. 
Where  the  mortgage  provides  a  method  of  ascertain- 
ing the  indebtedness,  the  adoption  of  any  other  is  pre- 
cluded. 

20  Am.  &    Eng.  Ency.   (2    Ed.)   928-9: 

Emery  v.  Owens,  7  Gill.   (Md.)  438;  Bullock 

V.  Bergman,  46  Md.  271;  Bank  of  Utica  v. 

Finch,   3    Barbours   Ch.  293;  Dunham    v.  W. 

Steele  Packing,  etc.,  Co.  100  Mich.  7.5. 

If  the  language  were  of  doubtful  meaning,  evidence 

of  the  surrounding  circumvstances,  and  what  was  said  by 

the  parties  intcM-osted  would  be  competent  to  determine  its 

real  meaning. 

20  Am.  &  Eug.  Ency.  925;  Norris  v. 
Xixon's  Executors,  1  How.  118;  Pomerov's 
Equity  Jurisprudence,  Vol.  2,  Sec.  866;  Hunt 
V.  Rousmaniere.  1  Peters  13;  Insurance  Co. 
V.  Wilkieson,  i:?  Wallace,  231;  Snell  v.  Ins. 
(V>.  98  U.  S.  89;  Walden  v.  Skinner,  101  U. 
S.  583. 
When  there  is  no  ground  of  equity  in  tlie  hill,  a  gen- 
eral demurrer  will  be  sustained. 

•     Oelrichs  v.  Spain,   15  Walhiee,  227  ;   foot 
note. 
What   the  demurrer  admits. 

Lockhart  v.  Leeds,  10  X.  AI,  568. 
A  mortgage  given  to  secure  a  d<'])t  nuuh*    ille*/al    by 
sralute  or  in  violation  of  the  connnon  law,  cannot  ])e  en- 
forced. 

1    J(mes   on     ^Fort^''.     ()17  ;     Heynol'is     v. 

Xicholls,  12  Ta.  398;  Norrs  v.  Xorrs,  36  Am. 

Dec.  139;  Pearce  v.  Wilson,  111   Penn.  State 

He]).-n:  Lindsay  v.  Smith.  78  X.  C.  328;  21 

Am.  Pep.    !(;:'>;   Pml   v.   :\[cKee,  4'?   Ta.   6^9; 

Sterry  Baker  v.  >ri(hael  ('ollin<5,  91  Ma<s.  253. 

(Wsiderations  of  public  policv  are  often  decTue'l  narn- 

inonnt  to  ])rivnte  rights,  and  where  they  are  opposed,  the 

latter  must  vield. 

Wildev  V.  Collier,  7  Md.  273;  T^fevre^v, 
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Haydel,  21  la.  An.  (i63;  Maxfield  v.  Hocker, 

2  N.  Y.  Sup.  77;  Stillinan  v.  Looney,  3  Cald. 

(Tenn.)   20;  Gilbert  v.  Holmes,  64  111.  548; 

Marshall  v.  B.  &  0.  E.  R.  Co.,  16  How.  314, 

334;  See  also,  Toole  Co.  v.  Norris,  2  Wall. 

55;  Trist  v.  Child,  21  Wall.  450;  Meguire  v. 

Convine,  101  U.   S.   Ill;  Oscanyan  v.  Arms 

Co.  103  U.  S.  274 ;  Teal  v.  Walker,  111  U.  S. 

252;   Railroad   v.   Lockwood,   17    Wall.    357; 

Bank  of  Ky.  v.  Adams  Express  Co.  93  U.  S. 

174;  Roses  Xotes  to  U.  S.  Reports  377. 

It  is  well  established  that  an  allegation  that  one  is 

"the  owner  in  fee  siyuple/'  is  tlie  statement  of  an  ultimate 

fact,  and  that  it  is  good  pleading. 

Ely  V.  New  Mexico^  129  U.  S.  291 ;  Gage 
V.  Kaufman,  133  I'.  S.  471;  Oillett  v.  Rob- 
bins,  12  Wis.  329:  Johnson  v.  Vance.  86  Cal. 
129. 
An  administrator  is  a  trustee  of  the  estate  coming 
into  his  hands  as  such,  for  the  benefit  of  all  persons  in- 
terested therein. 

3  romeroy  Ecj.  Jur.  Sec.  108S;  Forsythe 

V.  Woods,  11  Wall.  484. 

Whenever  one  ])eTson  has  wrongfully  taken  the  prop- 

ertv  of  another  and   converted   it   into   a  new    form,    or 

transferred  it,  trust  follows  the  new  form  or  property  into 

which  it  goes. 

2   Pom.  Eq.  Jurs.  Sees.  1018.  1051:  Oli- 
ver et  al.,  V.  Piatt:  3  How.  333-113:  Hill    v. 
McTntire,  30  N.  IT.  410. 
An  abuse  of  a  trust  can  confer  no  rights  on  the  partv 
abusing  it,  or  on  those  who  claim  in  privity  with  him. 

2  Storv  Eq.  Juris.  Sees.   1257,  1258-9. 
The  cestui  (\\\o  trust,  as  beinc:  the  real  party  in  in- 
terest, may  maintain  a  bill  in  equitv  for  the  benefit  of  the 
trust  estate  and  the  protection  of  his  interests. 

22  Eney.  PI.  &  Pr.  Page  158,  166:  See 
also.  Story's  Eq.  Juris.  Sees.  1257,  1258,  Su- 
pra, and  2  Pomeroy  Eq.  Juris.  Sers.  1048, 
1051. 
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It  may  be  shown  by  parol  what  the  object  of  the 
parties  was  in  executing  and  receiving  the  mortgage. 

Peugh  V.   Davis,   96    U.    S.    332,    336» 
See  also,  Brick  v.  Brick,  98  XJ.  S.  514 ;  Russell 
V.  Southard;  Beach  Modem  Eq.  Juris.    Sec. 
408. 
A  court;  of  equity  has  jurisdiction  as  a  pari;  of  its  in- 
herent powers,  to  grant  relief  in  suits  brought  to  recover 
a  fund  impressed  with  a  trust,  notwithstanding  a  couri;  of 
law  may  also  grant  adequate  relief  upon  the  same  facts. 

1  Pomero}^s  Eq.  Juris.  Sees.  300,  304. 
The  general  demurrer  does  not  go  to  the  relief  prayed 
for,  and  there  is  no  assignment  of  error  to  bring  before 
this  court  for  review  the  amount  of  the  judgment  ren- 
dered. 

Bliss  on  Code  Pleading,  Sec.  417;  See 
9  Cyc.  Contracts,  Public  Policy,  pp.  481,  550, 
556,  557. 

SUPPLEMENTAL  AND  REPLY  BRIEF  OP  APPELLANTS. 

Agreements  in  violation  of  positive  law  are  those 
which  are  expressly  or  impliedly  prohibited  either  (1)  by 
some  rule  of  the  common  law,  or  (2)  by  some  express 
statutory  provision. 

Cyc.  of  Law  and  Procedure,'  466 ;  Arnold 

V.  Clifford,  2  Sumn.  238;  1  Fed.  Cases  No. 

555 ;  Ives  v.  Ives,  25  N .  C.  638,  40  Am.  Dec. 

421 ;  9  Cyc.  Law  and  Procedure,  168 ;  See  also 

15  Am.  &  Eng.  Ency.  of  Law,  943;  Gray  v. 

McEeynolds,   65   Iowa,   461,   21    N.   W.   Rep. 

777;  9  Cyc.  Law  and  Procedure,    481,    564; 

Milne  v.  Huper,  17  Fed.  Cases  No.  9617,  p. 

404;  15  Am.  &  Eng.  Ency.  of  Law  932,  935. 
A  contract  will  be  held  illegal  though  it  does  not  in- 
volve the  commission  of  an  indictable  offense,  or  the  vio- 
lation of  a  statutory  prohibition,  and  though  the  formation 
of  it  does  not  amoimt  to  the  offense  of  conspiracy,  if  it  in- 
volves  or  contemplates  the  commission  of  a  civil  injury  to 
or  the  perpetration  of  a  fraud  upon  third  persons.*' 

Harrington  v.  Victoria  Graving  Dock  Co. 

'^  Q.  B.  D..  549 ;  Jackson  v.  Dechaoro,  3  T.  R* 
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551;  Kerr  v.  Brunton,  24  U.  C.  Q.  B.,  390; 

Stewart  v.  Scott,  64  Ark.  187 ;  Moody  v.  New- 
mark,  121  Cal.  446;  Mitchell  v.  Cline,  84 
Calif.  409;  Marcy  v.  Crawford,  16  Conn.  549; 
Soy  V.  Mackin,  100  111.  246;  Kirkpatrick  v. 
Clark,  132  111.  342;  Gray  v.  McEeynolds,  65 
Iowa,  461;  Buchtella  v.  Stepanek,  53  Kans. 
373 ;  Bennett  v.  Tiernay,  78  Ky.  580 ;  Gravier 
V.  Carraby,  17  La.  118;  Avery  v.  Halsey,  14 
Pic.  (Mass.)  174;  Rice  v.  Wood,  113  Mass. 
133;  Knight  v.  Linzey,  80  Mich.  396;  St. 
Mar/s  Benev.  Assoc  v.  Lynch,  64  N".  H.  213; 
Adams  v.  Outhouse,  45  N.  Y.  318;  Piatt  v. 
St.  Clair,  6  Ohio  81 ;  Taylor  v.  Worrel,  4  Leg. 
Gaz.  (Pa.)  401;  Yoimg  v.  Bartman,  1  Phila. 
(Pa.)  203;  15  Am.  &  Eng.  Ency.  of  Law,  p. 
945-7-8. 
Any  contract  which  has  for  its  object  a  faithless 
abandonment  of  the  duties  of  an  administrator  cannot  be 
enforced  in  law. 

Forsyth    v.    Woods,    11    Wallace,     486; 
Meguire  v.  Corwin,  101,  IT.  S.  108;  Brick  v. 
Seal,  45  Mo.  App.  478;  1  Jones  on  Mortgages, 
617;  Pearce  v.  Wilson,  111  Penn.  State  Rep. 
14;  Lindsay  v.  Smith,  78  N.  C.  328;  Peed  v. 
McGee,  42  la.  689;  13  Am.  &  Eng.  Ency.  of 
Law,  page  816;  15  Am.  &  Eng.  Ency.  of  Law, 
1004;  Traders  Nat.  Bank  v.  Stiire,  43  N.  E. 
186. 
If  the  assignee  takes  with  notice  of  the  illegality  in 
the  inception  of  the  instrument,  he,  of  course,  cannot  re- 
cover. 

15  A.  &  E.  Ency.  of  Law,  p.  1012  and  p. 
1003. 
A  bonafide  holder  of  a  negotiable  instrument  for  a 
valuable  consideration,  without  any  notice  of  the  facts 
which  impeach  its  validity  as  between  antecedent  parties, 
if  he  takes  it  under  an  endorsement  before  the  same  be- 
comes due  holds  the  title  unaffected  by  these  facts,  and 
may  recover  thereon. 

Swift  V,  Tyson,  16   Peters,  15,  4  Roses 
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Xotes,  128;  1  Perry  on  Trusts,  Sec.  243;  Pot- 
ter V.  McDowell,  43  Mo.  93 ;  2  A.  &  E.  Encv. 
of  Law,  1079;  Hanaur  v.  Doane,  12  Wallace 
342;  McBlair  v.  Gibbs,  17  Howard,  233-232; 
Gridley  v.  Wynant,  3  How.  530;  Planters 
Bank  v.  Union  Bank,  16  Wallace  500. 
The  assignee  stands  in  no  better  position  than  the 
assignor. 

McBlair  v.  Gibbs,  Supra. ;  Armstrong  v. 
Toler,  11  Wheat.  258-2G9;  Eothrock  v.  Per- 
kinson,  61  Ind.  39;  Buchanan  v.  Bank,  5  C. 
C.  A.  83.  See  also,  Eastwood  v.  Kenyon,  11 
Adol  &  E.  438-446 :  Mills  v.  Wyman,  3  Pick., 
207 ;  Dodge  v.  Adams,  19  Pick.  429 ;  Wiggins 
V.  Keizer,  16  Ind.  252;  Hendricks  v.  Robin- 
son, 55  Miss.  649 ;  Dearborn  v.  Bowman,  3 
Mete.  (Mass.)  155;  Updike  v.  Titus,  13  X. 
J.  Eq.  151;  Cook  v.  Bradley,  7  Conn.  57;  Cut- 
ler V.  Robertson,  14  Smedes  &  M.,  18;  Edwards 
V.  Skirving,  1  Brev.  548 :  Blasdel  v.  Fowle,  120 
Mass.  447;  Morris  v.  Norton,  75  Fed.  Rep. 
926;  Murray  v.  Chicago  &  X.  W.  Ry.  Co., 
62  Fed.  41  \  Hoffman  v.  McMullen,  83  Fed. 
Rep.  384 ;  Hyer  v.  Richmond  Traction  Co.  80, 
Fed.  ^^yi.  84*5. 
This  mortgage  is  nothing  more  than  a  special  guar- 
anty, and  enur(»s  to  the  benefit  of  Mvers  alone. 

Smith   V.   Starr,  4   Hun,    (X.    Y.)    123: 
Evansville  National  Bank  v.  Kaufman,  93  N. 
Y.   273;   1    Jones  on    Mortgages,    Sec.    787; 
Sanders    v.    Ca*«8adv,    5    Southern    Rep.    503 ; 
Adams  v.   Parker,  12    Gray.  53;    Warden    v. 
Adams,  15  Mass.  233. 
The  terms  of  a  mortgage  cannot  he  varied  by  parol, 
unless  it  has  been  first  shown  that  fraud,  accident  or  mis- 
take hav<*  caused  the  mortgage  to  ])(»  expressed  otherwise 
than  the  parties  intended. 

1  Jones  on  Mortgai^res,  Sec.  96;  Patterson 
V.  Tavlor,  15  Fla.  536;  Emery  v.  Owens,  7 
Gill.  (Md.)  438;  Bullock  v.  Bergman,  46  Md. 
271  :  Bank  of  T^tica  v.  Finch,  3  Barb.  Ch.  293 ; 
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Dunbar  v.  W.  Steele  Packing  Co.  100  Mich. 
75;  20  A.  &  E.  Ency.  952;  Norris  v.  Nixons 
Executors,  1  How.  118;  Pomeroy's  Equity 
Jut,  Vol.  2,  Sec.  866;  Hunt  v.  Rousmanier, 
1  Peters,  13;  Ins.  Co.  v.  Wilkieson,  13  Wal- 
lace, 231 ;  Snell  v.  Ins.  Co.  98,  IT.  S.  89;  Wal- 
den  V.  Skinner,  101  U.  S.  583;  3  Pomeroy'e 
Eq.  Jut,  Sec.  1196. 
The  bill  does  not  pray  for  the    reformation    of    the 

mortgage  on  account  of  fraud,  accident  or  mistake.     The 

recovery  must  be  had  upon  the  ca«e  made  by  the  pleadings 

or  not  at  all. 

liockhart  v.  licods,  10  X.  M.  594;  (xras- 
holz  V.  Newman,  21  Wallace,  488. 
There  is  not  a  semblance  of  a  trust  arising  on  the 

allegations  of  the  complaint. 

1  Pern-  on  Tmsts,  Sec.  75,  226;  Brown 
on  the  Statutes  of  Frauds,  Sec.  79-82;  2  Pom- 
eroy's  Eq.  Jur.  Sees.  1006-7-9,  and  Xote:  and 
Sees.  1031,  1048,  1051. 

OPINION   OF  THE  COURT. 

POPE,  J. — This  is  a  suit  brought  by  the  appellees, 
Elias  Chaves  and  wife,  alleging  in  their  complaint  substan- 
tially, as  follows:  That  on  Noveudjer  17,  1902,  plain- 
tiffs recovered  a  judgment  in  the  district  court  of  Berna- 
lillo county  against  the  defendant  Myer  individually  and 
as  administrator  of  the  estate  of  Kafael  Arm i jo  deceased 
for  the  sum  of  twenty- two  hundred  and  seven  and  58-100 
dollars,  upon  which  judgment  on  Xoveud)er  28,  1902, 
execution  was  issued  with  return  of  nulla  bona  dated  Jan- 
uar}^  27,  1903.  A  certified  copy  of  the  judgment  is  at- 
tached to  the  complaint.  The  complaint  after  alleging 
that  the  defendant  Myer  is  insolvent  avers  that  the  judg- 
ment was  for  the  distributive  share  of  the  estate  of  the 
said  Uafael  Armijo,  to  which  plaintiffs  are  entitled.  It  is 
further  alleged  that  on  ^rarch  6,  1900,  the  defendants, 
Maria  A.  de  Lucero  and  J.  Bias  Lucero,  her  husband,  ex- 
ecuted and  delivered  to  the  defendant  Myer  a  mortgage 
upon  certain  real  estate*  in  Bernalillo  county,  which  mort- 
gage was  duly  recorded  March  7.  1900,  a  co])y  of  the  mort- 
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age  is  attarhed  to  the  complaint.  An  iuBpection  of  this 
shows  that  it  runs  to  Myer  personally  and  upon  the  follow- 
ing conditions:  "Whereas  the  said  parties  of  the  first 
part  (Maria  A.  de  Lucero  and  J.  Bias  Lucero)  have  re- 
ceived of  the  said  party  of  the  second  part  (B.  Myer)  two 
thousand  and  eight  dollars,  said  sum  having  been  paid  to 
the  said  second  party  in  his  capacity  of  administrator  de 
bonis  non  of  the  estate  of  Rafael  Armijo,  dec.,  to  which 
said  estate  said  sum  of  two  thousand  and  eight  dollars  is 
belonging;  Now,  therefore,  if  within  the  time  of  limita- 
tion imder  the  laws  of  the  Territory  of  New  Mexico,  regu- 
lating the  administration  of  estates  and  the  liability  of  ad- 
ministrators, no  claim  or  demand  shall  be  made  against 
Ben  Myer  as  administrator  of  said  estate  nor  any  pro- 
ceedings be  entered  against  him,  then  this  indenture  shall 
be  null  and  void  and  of  no  effect,  otherwise  to  remain  in 
full  force.'*  It  is  further  alleged  that  at  the  time  of  the 
execution  and  delivery  of  this  mortgage,  Myer  as  adminis-- 
trator  of  the  Armijo  estate  had  in  his  hands  the  sum  of 
$2,008,  which  "in  equity  and  good  conscience  belonged" 
to  plaintiffs  and  which  they  were  entitled  to  receive  from 
said  defendants  as  their  distributive  share*  of  said  estate, 
which  said  Myer  and  said  J.  Bias  Lucero  well  knew;  but 
that  the  said  J.  Bias  Lucero,  contriving  to  defraud  plain- 
tiffs out  of  said  sum  of  money  caused  said  mortgage  to  be 
executed  and  delivered  to  the  said  Myer  to  induce  him, 
and  did  thereby  induce  him,  to  procure  from  the  probate 
court  of  Bernalillo  county  an  order  authorizing  him  to 
pay  over  to  the  said  J.  Bias  Lucero  the  said  sum  of  $2,098 
and  to  pay  him,  the  said  Lucero,  under  said  order  the 
said  sum  of  money.  Tt  is  further  alleged  that  while  by 
the  terms  of  said  mortgage  it  is  conditioned  as  aforesaid, 
it  was  in  tnith  and  in  fact,  executed  for  the  purpose  of 
securing  the  payment  of  any  judgment  which  these  plain- 
tiffs might  obtain  against  said  Myer  for  the  distributive 
share  of  said  estate  and  for  no  other  purpose  except  as 
above  stated  to  induce  Myer  to  turn  over  to  said  Lucero, 
the  above  named  sum  in  his  hands  as  administrator  and  to 
enable  the  said  Lucero  to  get  possession  of  the  same.  It 
is  further  alleged,  that  said  order  allowing  the  payment 
of  said  sum  on  said  mortgage,  was  obtained  without  notice 
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to  plaintiflfs,  although  Myer  and  Lucero  well  knew,  that 
plaintiffs  were  claiming  said  sum;  that  thereafter,  plain- 
tiffs appealed  from  said  order  of  the  probate  court  to  the 
dsitrict  court,  when  said  order  was  vacated  and  set  aside 
and  the  judgment  of  November  17,  1902,  above  referred 
to,  was  entered.  The  complaint  also  alleges  that  plain- 
tiffs have  requested  Myer  to  bring  suit  to  foreclose  said 
mortgage,  but  that  he  refused  so  to  do  and  complain- 
ants pray  that  said  mortgage  be  foreclosed  to  satisfy  said 
judgment  of  $2,207.58.  To  this  complaint  the  defendant 
Myer  answered  in  effect,  admitting  all  of  its  allegations. 
The  defendant  Lucero,  demurred  upon  the  ground,  first, 
that  said  complaint  does  not  state  a  cause  of  action  against 
defendants,  and  second,  upon  the  ground  that  these  de- 
fendants are  not  necessary  or  proper  parties  to  the  action. 

The  court  overruled  the  demurrer  and  then  Lucero 
1     electing  to   stand    thereon,   judgment    was    entered 

granting  the  relief  prayed,  whereupon,  the  last  named 
defendants  prosecute  their  appeal  to  this  court.  The  as- 
signments of  error  and  the  briefs  and  arguments  point 
out  a  number  of  respects  in  which,  it  is  alleged,  the  com- 
plaint failed  to  state  a  cause  of  action.  It  is  urged,  first, 
that  there  is  no  suflBcient  allegation  that  the  sum  of  money 
advanced  by  Myer  to  Lucero  belonged  to  the  plaintiffs  and 
that  there  could  not  be  any  such  allegation  for  the  reason 
that  no  particular  sum  could  belong  to  any  designated 
legatee  in  advance  of  a  final  settlement  of  the  Armijo  es- 
tate. We  are  of  opinion,  however,  that  the  allegation  that 
the  sum  held  by  Myer  as  administrator,  and  subsequently 
loaned  to  the  Luecros,  "in  equity  and  good  conscience,'^ 
belonged  to  plaintiffs  and  that  they  "were  entitled  to  re- 
ceive (it)  from  said  defendant  as  their  distributive  share 
of  said  estate"  sufficiently  alleged  ownership,  especially 
when  taken  in  connection  with  the  recital  and  finding 
in  the  judgment  attached  to  and  made  a  part  of  the  com- 
plaint to  the  effect  that  "the  said  Ben  Myer  as  such  admin- 
istrator has  settled  all  claims  against  said  estate  except 
those  of  said  appellants,"  (Elias  Chaves  and  wife,  the 
plaintiffs  herein).  It  is  further  contended  that  the 
amount  paid  over  to  the  Luceros  was  a  part  of  the  $2,708, 
which  the  judgment  recites  belongs  as  a  matter  of  fact  to 
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the  Luceros  as  their  part  of  the  Armijo  estate.  We  find 
nothing  in  the  record  to  sustain  this  rule ;  on  the  eontran' 
it  is  clearly  averred  that  the  sum  here  in  controversy  was 
a  fund  belonging  to  the  plaintiffs  by  reason  of  the  fact 
that  all  other  claims,  both  in  the  nature  of  debts  and  be- 
quests, had  been  paid. 

It  is  said  further,  however,  that  conceding  the  lia- 
bility of  the  defendant  J.  Bias  Lucero,  no  such  liability 
exists  against  the  wife  Maria  A.  de  Lucero,  there  being 

no  allegation  that  she  knew  of  or  participated  in  the 
2      fraud.     No  such  point  was  apparently  made  in  the 

court  below,  however.  The  only  groimds  of  demurrer 
there  urged  were  first,  that  the  complaint  ''does  not  state 
a  cause  of  action  against  defendants''  and  second,  "de- 
fendants are  not  nevessary  or  proper  parties  to  the  action." 
As  was  said  in  Crabtree  v.  Segrist,  3  N.  M.,  500 :  "It  does 
not  appear  that  either  of  these  points  was  raised  or  in- 
sisted upon  at  the  trial  and  we  are  therefore  of  opinion 
that  they  cannot  be  presented  and  urged  before  us.  The 
general  rule  that  only  such  assignments  of  error  can  be 
presented  to  the  appellate  court  as  were  brought  to  the 
attention  of  the  trial  judge,  so  as  to  permit  of  their  cor- 
rection by  him.  is  strengthened  in  this  Territorv  by  the 
statutory  provision  that  'no  exceptions  shall  be  taken  in 
an  appeal  to  any  [)nK*eeding  in  the  district  court,  except 
such  as  shall  have  benm  expressly  decided  in  that  court.'  '* 
But  independent  of  this  consideration  it  is  clearly  averred 
that  !Mrs.  Lucero  joined  in  the  note  and  mortira.sre  made 
to  Myer  in  ex(Oiange  for  plaintiff's  legacy.  She  admits  in 
her  mortgage  that  the  whole  amount  was  ])aid  to  her  and 
to  her  husband  and  that  the  same  belonged,  wlien  received 
by  them,  to  the  Armijo  (»state.  Under  the  other  facts 
averred  in  the  case,  this  sum  was  wrongfully  ])nid  to  and 
received  bv  both  and  no  reason  occurs  to  us  whv  the  lien 
given  to  secure  the  n'|)ayment  of  this  amount  should  not 
])f  foreclosed  as  against  both.  It  is  further  to  be  noted 
that  the  complaint  does  not  ask  nor  does  the  decree  award 
a  gen(Tal  judgment  against  either,  but  is  confined  to  a  pro- 
vision for  the  sal(»  of  the  .]>roperty  mortgaged. 

It  is  also  urtrod   that  the  suit  cannot  be  maintained 
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because  an  adequate  remedy  existed  at  law  in  that  the 
plaintiffs  could  have  sued  out  garnishment  upon  the 

3  Luceros  and  thus  have  held  the  amount  loaned  them, 
to  respond  to  the  judgment  secured.    We  are  unable 

to  concur  in  this  view.  The  suit  here  brought  is  for  the 
purpose  of  impressing  a  trust  ujwn  the  mortgage  security 
taken  by  Mver  in  exchange  for  plaintiffs  money,  and  is 
designed  to  realize  the  amount  by  foreclosure  of  the  lien. 
The  character  of  action  is  one  peculiarly  of  equity  cog- 
nizance as  a  part  of  the  original  chancery  jurisdiction. 
The  remedy  by  attachment  or  garnishment  or  both  is 

4  not  a  common  law  one,  but  rests  upon  statute.     It 
is  well  settled  that  the  fact,  that  statute  may  have 

given  an  additional  remedy,  does  not  oust  the  courts  of  pre- 
existing inherent  equity  jurisdiction  affording  the  same 
result  in  the  absence  of  words  in  the  statute*  prohibitive 
of  such  concurrent'  jurisdiction. 

Thus  in  1  Pomeroy's  Eq.  Juris.  Sec  276.  it  is  said : 
"There  is  still  another  ])rinciple  affecting  the  ocpiit- 
able  jurisdiction,  which  remains  to  be  considered  in  all 
its  relations,  namely :  Whenever  a  court  of  e(|uity,  as  a 
part  of  its  inherent  powers  had  jurisdiction  to  interfere 
and  grant  relief  in  any  particular  case  or  under  any  con- 
dition of  facts  and  circumstances  sucli  jurisdiction  is  not, 
in  general,  lost,  or  abridged,  or  affected,  b(»causo  the  courts 
of  law  may  have  subsequently  acquired  a  jurisdiction  to 
grant  either  the  same  or  different  relief,  in  the  same  kind 
of  ca.ses,  and  under  the  same  facts  or  circumstances.  *  *  * 
Tn  other  words,  the  exclusive  jurisdiction  to  grant  purely 
equitable  reliefs,  as  well  as  the*  concurrent  jurisdiction  to 
confer  legal  reliefs,  is  still  preserved,  although  the  com- 
mon law  courts  may  have  obtained  authority  to  award 
their  remedies  to  the*  same*  ])arties  u])on  the  same  facts." 
And  in  Section  278,  among  the  classes  of  cases  instanced 
in  which  this  principle  has  been  applied,  are  "suits  to  re- 
cover a  fund  impressed  with  a  trust  or  where  a  trust  rela- 
tion in  view  of  equity  exists  between  the  parties  where  the 
plaintiff  might  recover  the  same  sum  by  an  action  of  as- 
sumpsit for  money  had  and  received  or  like  legal  action,'' 
and  also  Sec.  280,  where  it  is  said  that  "a  statute  author- 
izing a  garnishment  by  a  proceeding  at  law,  does  not  take 
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away  nor  abridge  the  equity  jurisdiction  to  enforce  an 
equitable  attachment  or  sequestration  by  suit  under  the 
same  circumstances/' 

We  are  of  opinion,  however,  that  the  remedy  by  gar- 
nishment would  fall  very  far  short  of  being  equally  plain, 
adequate  and  complete  with  that  of  foreclosure.  The  one 
would  be  to  seek  a  judgment  against  the  Luceros  upon 
the  incoming  of  their  answer,  to  be  followed  by  an  effort 
to  find  unencumbered  property  out  of  which  such  judgment 
might  be  realized,  while  the  other  gives  the  direct  remedy 
of  foreclosure  upon  property  already  subject  to  a  lien.  We 
consider  this  point  therefore  as  entirely  untenable. 

It  is  further  urged  that  the  amount  for  which  judg- 
ment was  rendered  was  excessive  in  that  it  could  at  most 
have  been  only  for  the  amount  of  the  trust  fund  diverted, 
whereas  judgment  was  rendered  foreclosing  the  lien  to 
pay  the  entire  amount  of  the  judgment  secured.  We  do  not 
find  it  necessary  to  decide  this  question  for  the  reason  that 
the  assignments  of  error  raise  no  point  as  to  the  amount 
of  the  judgment.  It  has  been  distinctly  held  by  this 
court  that  it  will  not  consider  questions  not  raised  by  the 
assignment  of  errors.  Maxwell  v.  Tufts  8  N.  M.  401 ; 
Lamy  v.  Lamy,  4  N.  M.  29. 

It  is  further  urged  that  the  form  of  mortgage  is 
purely  a  personal  security  to  Myer,  that  it  could  be  en- 
forced only  by  him,  and  the  plaintiffs'  redress  was  by  a 
suit  against  Myer  and  his  bondsmen.  We  do  not  con- 
sider this  position  well  founded.  The  theory  upon  which 
the  action  was  brought  was  that  Myer,  a  trustee,  had  in- 
vested the  trust  funds  in  another  form  of  property,  to-wit, 
a  real  estate  mortgage,  which  latter  he  was  holding  in 
his  own  name  in  disregard  and  defiance  of  his  trust.  A 
court  of  equity  will  not  permit  an  administrator  under 
such  circumstances  to  dictate  terms.  He  cannot  divert 
trust  funds  and  say  to  the  defrauded  cestui  que  trust, 
^your  only  remedy  is  to  sue  me  and  secure  the  satisfaction 
of  your  claim  by  levy,  if  perchance,  I  still  have  the  prop- 
erty purchased  with  your  money.'  On  the  contrary,  the 
ancient  equitable  principle  is  that  the  cestui  que  trust  un- 
der such  circumstances  has  the  option  either  to  hold  the 
trustee,  personally  liable  or  to  follow  his  money  into  the 
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property  which  the  trustee  has  in  violation  of  his  tnist 
secured. 

In  Oliver  v.  Piatt,  3  How.  401,  it  was  said  by  the 
court,  speaking  through  Mr.  Justice  Story : 

"It  is  a  clearly  established  principle  in  that  (equity) 
jurisprudence,  that  whenever  the  trustee  has  been  guilty 
of  a  breach  of  the  trust  and  has  transferred  the  property, 
by  sale  or  otherwise,  to  any  third  person,  the  cestui  que 
truest  has  a  full  right  to  follow  such  property  into  the- 
hands  of  such  third  person,  unless  he  stands  in  the  pre- 
dicament of  a  bona  fide  purchaser,  for  a  valuable  consider- 
ation without  notice,  and  if  the  trustee  has  invested  the 
trust  property  or  its  proceeds  in  any  other  property  into 
which  it  can  be  distinctly  traced,  the  cestui  que  trust  has 
his  election  either  to  follow  the  same  into  the  new  invest- 
ment or  to  hold  the  trustee  personally  liable  for  the  breach 
of  trust." 

The  general  principle  is  thus  stated  in  2  Pom.  Bq. 
Juris.  Sec.  1051: 

"A  constructive  trust  arises  whenever  another^s  prop- 
erty  has  been  wrongfully  appropriated  and  converted  inta 
a  diflFerent  form. .  If  the  person  having  money  or  any  kind 
oj  property  belonging  to  another  in  his  haads  wrongfully 
uses  it  for  the  purchase  of  lands,  taking  the  title  in  his 
own  name ;  or  if  a  trustee  or  other  fiduciary  person  wrong- 
fully converts  the  trust  fund  into  a  different  species  of* 
property,  taking  to  himself  the  title;  or  if  an  agent  or 
bailee   wrongfully   disposes   of   his  principal's   securities, 
and  with  the  proceeds  purchases  other  securities  in  his  own 
name;  in  these  and  all  similar  cases  equity  impresses  a 
constructive  trust  upon  the  new  form  or  species  of  proper- 
ty, not  only  while  it  is  in  the  hands  of  the  original  wrong- 
doer but  as  long  as  it  can  be  followed  and  identified  in 
whosesoever  hands  it  may  come,  except  in  those  of  a  bona 
fide  purchaser  for  value  and  without  notice ;  and  the  court 
will  enforce  the  constructive  trust  for  the  benefit  of  the 
beueficial  owner  or  original  cestui  que  trust,  who  has  thus 
been  defrauded.^' 

And  in  2  Story  Equity  Jurisprudence,  Section  1258, 
it  is  said: 

"The  general  proposition,  which  is  maintained  at  law^ 
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and  in  equih'  upon  this  subject  is,  that  if  any  property, 
in  its  original  state  and  form,  is  covered  with  a  trust  in 
favor  of  the  principal,  no  change  of  that  state  and  form 
can  divest  it  of  such  trust  or  give  the  agent  or  trustee 
converting  it,  or  those  who  represent  him  in  right,  (not 
being  bona  fide  purchasers  for  valuable  consideration  with- 
out notice)  any  more  valid  claim  in  respect  to  it  than  they 
respectively  had  before  such  change.  An  abuse  of  a  trust 
can  confer  no  rights  on  the  party  abusing  it  or  on  those 
who  claim  in  privity  with  him.  This  principle  is  fully  rec- 
ognized at  law  in  all  cases  where  it  is  susceptible  of  being 
brought  out  as  a  ground  of  action  or  of  defense  in  a  suit  at 
law.  In  courts  of  equity,  it  is  adopted  with  a  universal- 
ity of  applications.'* 

It  is  further  urged  that  under  the  terms  of  the  mort- 
n•^^.Tt^  rlnfni'lt  hnd  uot  occurred  justifying  a  foreclosure. 
'7'he  condition  of  the  mortgage,  whether  viewed  from  the 
stand})oint  of  the  actual  language  used  or  a^  illumined  by 
t!rj  a!!  'u.ition  that  said  mortgage  was  executed  "for  the 
i»an)ose  of  securing  the  ])ayment  of  any  judgment  whicii 
ulnintifTs  miglit  obtain  against  Myer  for  their  distribu- 
tive share  of  the  estate  and  for  no  other  ])ur|X)se,"  was 
satisfied  by  the  allegations  of  the  c()m])laint.  wliicli  sliow 
that  a  claim  liad  been  asrainst  Mver,  as  administrator,  tVio 
])r()priety  and  seasonableness  of  which  had  been  estab- 
lished, ])rior  to  tlie  Irringing  of  this  suit,  l)y  a  judgment 
of  the  district  court. 

Finally,  it  is  argued  and  with  s])ecial  emphasis,  that 
upon  the  allegation  of  the  complaint  the  mortgasre  is  void 

ns  against  ]>ul)lic  policy  and  cannot  be  enfort^cd.  It 
5      is  urged   that   the  alletration   to   the    effect   that    the 

mortgage  was  given  to  induce  the  administrator  to 
procure  from  the  probate  court  an  onVr  allowing  him  to 
pav  over  to  Lucero  the  amount  in  hand  belonging  to  a)»- 
pellees  is  tantamount  to  an  alleiiaticm  of  a  consi)ira<*v  to 
embezzle  thnt  sum  of  money  in  the  hands  of  the  admin- 
istrator and  to  defrand  ai)pellees  out  of  their  int(»rest  in 
the  estnte  nnd  that  a  court  of  eouity  will  l(»ave  the  trans- 
action where  it  linds  it  and  will  refuse  io  ?Tant  nnv  ro- 
^ief,  even  to  the  i'uioccnt  (N'Traudcd  owner  of  the  fund  mis- 
.'ippro])rial(Ml.     W(»  luv  unabh*  to  acquiesce  in   this  view. 
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Considering  first,  the  character  of  the  agreement  between 
Myer  and  Lucero,  we  incline  to  the  opinion  that  the  alle- 
gations of  the  complaint  when  fairly  construed  are  simply 
t'j  the  effect  that  before  the  defendant  Myer  would  loan 
1"  Tiucero  the  fund  in  his  hands  belonging  to  appellees 
he  exacted  from  the  Lnceros  the  mortgage  in  question; 
and  having  swured  it  he  thereupon  procured  an  order  of 
ihe  probate  court  permitting  such  loan.  Whatever  may 
be  said  of  the  transaction  as  a  usurpation  of  power  by  the 
administrator,  we  believe  there  would  be  little  difficultv 
in  holding  that  it  fell  short  of  being  such  an  agreement 
as  upon  principles  of  public  policy  would  be  debarred  from 
entorcement,  even  by  ^lyer  himself.  But,  however  this 
mav  bo,  we  are  unable  to  subscribe  to  the  view  that  where 
by  fraud  between  two  ])arties  there  is  effected  the  substi* 
tution  of  a  mortgage  for  cash  belonging  to  an  innocent 
third  party,  the  lafter  is  debarred  from  reaUzing  on  such 
security,  vvhicli  is  practically  his.  It  would  be  using  the 
bw  as  a  means  of  fraud,  rather  than  of  its  prevention,  to 
hold  the  funds  of  a  person  in  the  hands  of  a  trustee  may  be 
converted  by  a  corrupt  aerrecnuent  between  tlie  trustee 
and  a  third  ])arty  and  yet  the  rostui  que  trust  be  abso- 
lutely remediless  to  realize  on  the  security,  siiiiT>lv  because 

*  all 

the  agreement  to  which  he  was  in  no  sense  a  party  and  for 
which  he  may  have  been  in  no  sense  to  blame,  was  cor- 
rupt. Rereft  of  his  prof»erty  by  fraud  of  others,  and  de- 
prived of  his  right  to  reclaim  it  or  its  equivalent  l)ecause 
they,  not  he,  had  hwn  dislionest,  he  would  iudeed  have 
reason  to  say  that  the  law  was  a  mere  sham  and  that  the 
courts  w(M^e  without  efficiency  to  redress  private  wronors. 
We  have  not  overlooked  the  numerous  authorities  cited 
by  appellants  to  the  i^ffec^t  that  the  law  will  not  loud  ii«i 
aid  to  the  enforcement  of  an  immoral  a^-retMuent  or  one 
in  contravention  of  public  policy,  and  from  this  rule  of  law 
there  can  be  no  dissent.  The  extent  to  which  the  cases 
go  is,  howevev,  to  enforce  the  rule  a'^aiust  t^he  ])arties  to 
the  wrone,  not  against  the  innocent  victim  of  it.  We  find 
no  sui)port  in  the  authoritlc^s,  not  in  morals,  for  the  con- 
struction that  one  mav  wron«r  another  and  then  set  up  the 
wrop<^  as  a  defence,  when  called  to  account. 

The  judgment  of  the  lower  court  is  affirmed. 
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Henry  v.  Cartwright 

William  J.  Mills,  C.  J.,  Edward  A.  Mann,  A.  J., 
John  R.  McFie,  A.  J.,  Frank  W.  Parker,  A.  J.,  concur 

Abbott,  A.  J.,  not  having  heard  the  argument  took 
no  part  in  this  decision. 


[No.  1069,  March  2,  1906.] 

ALEXANDER  M.  HENRY,  Plaintiff  in  Error,  v.  THE 
LINCOLN  LUCKY  AND  LEE  MINING  CO.,  H. 
B.  CARTWRIGHT,  et  al.,  Defendants  in  Error. 

Error  from  the  district  court  of  Santa  Fe  county,  be- 
fore John  R.  McFie.  Associate  Justice. 

W.  B.  Childers  and  N.  B.  Lauohlin^  for  plaintiff 
m  error. 

The  term  of  court  was  still  open  when  this  motion 
for  a  new  trial  was  filed. 

Sec.  2685  of  Compiled  Laws  N.  M.,  Sub- 
Sees.  103  and  104. 
No  adjournment  of  the  term  is  shown  by  the  record. 
Grable  v.  State,  2    Green   (Iowa)    559; 
Stovall  V.  Emerson,  20  Mo.  Ap.  322:  1  Encv. 
PL  &  Pr.  243,  245;  21  Encv.  PI.  &  Pr.  601, 
602  and  631 ;  Schofield  v.  Horse  Springs  Cat- 
tle Co.  65  Fed.  433 ;  Coudert  v.  TT.  S.  85,  Fed. 
844;  Harrison  v.   (Jerman  American  P.  Ins. 
Co.  90    Fed.  758;  1  A.  &  E.  Ency.  of  Law, 
pp.  638  and  639;  Cheney  v.  Smith,  23  Pac. 
685;  1  Blackstone  Com.  186;  See  also  Lans- 
ford  Borough,  141  Pa.  St.  138. 
An  adjourned  session  is  considered  as  the  same  aee- 
sion  at  which  the  adjournment  was  made. 

Mechanics  Bank  v.  Withers,  6  Wheaton, 
106  and  Notes;  2  Roses  Notes  p.  53. 
The  laws  of  New  Mexico  contain  the  usual  provision 
for  adjournment  of  terms  to  terms  in  course  on  the  non- 
attendance  of  the  judge. 

Gonzales  v.  Cunningham  164  TI.  S.  626; 
Labadie  v.  Dean,  47  Tex.  90 ;  The  Canary  No. 
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2,  22  Fed.  536;  Commonwealth  v.  Session  of 
Norfolk,  5  Mass.  434;  Eastman  v.  City  of 
Concord,  64  N.  H.  203;  Bronson  v.  Schnlten, 
104  U.  S.  416;  Brayman  v.  Whitcomb,  134 
Mass.  525;  1  Cyc.  of  Law  and  Pro.  pp.  793, 
794. 

E.  A.  PiSKE,  for  defendant  in  error. 

All  motions  for  new  trial  in  cases  tried  by  juries,  shall 
b»  filed  during  the  term  of  the  court  at  which  the  case  is 
tried,  and  within  5  days  after  the  rendition  of  the  verdict 
or  findings. 

New  Mexico  Code  Sub-Sec.  133. 
In  the  absence  of  a  motion  for  a  new  trial  in  the  court 
below,  filed  as  directed  by  Sub-Sec.  133  of  the  Code  of 
New  Mexico,  the  cause  cannot  be  reviewed  in  this  court. 

Schofield  V.  Slaughter,  9  N.  M.  422,  and 
authorities  cited;  D.  &  E.  G.  K.  E.  v.  U. 
S.,  9  N.  M.  309  and  311;  Territory  v.  Chaves 
y  Chaves,  9  N.  M.  282;  Padilla  v.  Territory, 

8  N.  M.  562 ;  Rogers  v.  Richards,  8  N.  M.  653- 
658;  Western  H.  &  I.  Co.  v.  First  Natl.  Bk. 

9  N.  M.:  1.  U.  S.  V.  Lesner,  9  N.  M.  271; 
Territory  v.  Archibeque,  9  N.  M.  403;  Terri- 
tory V.  Christian,  9  N.  M.  582. 

MOTION  TO  STRIKE  OUT,  MOTION  FOR  A  NEW  TRIAL. 

AND   BILL  OF  EXCEPTIONS. 

MOTION    DENIED. 

PER  CURIAM.— There  can  be  no  doubt  that  a  mo- 
tion for  a  new  trial  must  be  filed  during  the  term  at  which 
the  verdict  is  rendered  and  within  .five  days  after  verdict ; 
that  unless  so  filed  it  mav  be  stricken  from  the  files  as  a 
nullitv,  and  tbat  unless  a  motion  for  a  new  trial  is  filed  in 
a  case  tried  by  a  jury,  no  question,  properly  to  be  present- 
ed to  the  lower  court  thereby,  can  be  reviewed  here.  But 
in  this  case,  although  it  seems  probable  that  it  was  the  in- 
tention, of  the  judge  tp  adjourn  the  term  of  court,  that 
intention,  perhaps  by  inadvortance,  was  not,  we  think, 
embodied  in  the  record.  The  language  of  the  adjourn- 
ment is:     '^It  is  ordered  that  the  court  do  now  adjourn 
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until  court  in  course."  That  order  was  in  the  fonn  in 
ordinary  use  in  some  of  the  districts  of  the  Territory  when 
the  courts  were  in  session  only  during  the  terms  estab- 
lished by  statute,  but  since  the  law  wa.**  so  changed  by  Sec- 
tion 103  of  the  Code,  that  the  courts  are  to  be  always  in 
session  except  for  jury  trials,  it  would  seem  to  be  necessary 
that  the  "t^rm,"  which  is  still  recbgnizod  as  existing  for 
many  purposes  should  be  particularly  mentioned,  or  at 
least,  definitely  indicated,  in  the  adjournment  order,  and  in 
the  absence  of  such  mention,  or  specific  reference,  it 
must  be  held  that  the  court  and  not  the  term  was  ad- 
journed. As  we  have  said,  it  is  highly  probable  that  it 
was  the  intention  of  the  court  to  adjourn  the  term,  but 
we  cannot  read  into  the  record  what  it  does  not  contain, 
and  it,,  we  think,  does  not  show  that  the  term  had  ended 
when  the  motion  for  a  new  trial  was  made,  and,  as  it  was 
filed  within  five  davs  after  verdict,  it  was  in  time. 

The  subsequent  termination  of  the  term  by  operation 
of  law  without  action  thereon  by  the  court  resulted,  under 
the  statute  in  its  being  overriiled. 

For  the  reasons  stated,  the  motion  to  strike  the  motion 
for  a  new  trial  and  the  bill  of  exceptions  from  the  rec- 
ord is  denied. 

WILLIAM  J.  MILLS, 
Chief  Justice. 


[No.  1075.  March  2,  1906.] 


THE  TJXITED  STATES  OF  AMERICA,  Appellee,  ▼. 
THE  inO  GRAXDE  DAM  AXD  IRRIGATION 
CO.,  et  al..  Appellant. 

SYLLABUa. 

1      PLEADING—  SUPPLEMENTAL      COxMPLAINT—  LEAVE 
OP  COURT— HEARING  OF  APPLICATION— NOTICE. 

Under  Code  of  Civ.  Proc.  Sec.  104,  as  amended  by  Laws 
1901.  p.  29,  C.  11,  providing  that  "any  hearing  •  *  •  unless 
trial  by  jury  is  necessary,  may  be  had  in  any  case  out  of 
regular  term  time* upon  five  days'  notice  in  writing  to  the 
opposite  party  ^or  his  attorney  or  solicitor;   *  *  *  such  hear- 
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ing  may  be  had  during  the  term  of  court  at  any  time  in  the 
discretion  of  the  court."  Where  a  supplemental  complaint  was 
filed  in  term  time  and  on  the  same  day  that  it  was  served 
on  defendant's  counsel,  no  notice  of  hearing  the  application 
for  leave  to  file  was  necessary. 

(Ed.  Note. — For  cases  in  point,  see  Vol.  39,  Cent.  Dig. 
Pleading,  Sec.  833.) 

2.  SAME— DISCRETION    OF    COURT. 

The  granting  of  leave  to  file  a  supplemental  complaint  is 
within  the  discretion  of  the  federal  courts. 

(Ed.  Note. — For  cases  in  point  see  Vol.  39,  Cent.  Dig. 
Pleading,  Sec.  833.) 

3.  SAME— SUPPLEMENTAL        COMPLAINT— DIFFERENT 

REUEF. 

Code  Civ.  Proc.  Sec.  87,  provides  that  a  party  may  be 
allowed  on  motion  to  make  a  supplemental  complaint,  answer 
or  reply,  alleging  facts  material  to  the  cause,  or  praying  for 
any  other  or  different  relief.  Section  89  provides  that  In 
every  complaint,  answer,  or  reply,  amendatory  or  supple- 
mental, the  party  shall  set  forth  in  one  entire  pleading  all 
matters  which  may  be  necessary  to  the  determination  of  the 
action.  Section  33  provides  for  the  blending  of  legal  and 
equitable  remedies  and  defenses  in  one  action.  Held,  that 
these  sections  allow  the  allegation  in  a  supplemental  com- 
plaint of  such  facts  as  authorize  the  granting  of  other  and 
different  relief  than  that  sought  by  the  original  complaint. 

(Ed.  Note. — ^For  cases  in  point,  see  Vol.  39,  Cent.  Dig. 
Pleading.  Sec.  839.) 

4.  APPEAL— PROCEEDINGS  IN  LOWER  COURT— ISSUES 

NOT  DETERMINED. 

Wh^re  there  had  never  been  a  trial  upon  the  merits  of 
the  original  cause  of  action,  such  matter  will  still  be  before 
the  lower  court  upon  the  remanding  of  the  cause,  and  where 
matter  is  set  up  in  a  supplemental  complaint  after  the  re- 
mand, the  mandate  could  not  refer  to  issues  thus  raised  for 
the  first  time,  so  as  to  prohibit  their  consideration. 

5.  PLEADING— SUPPLEMENTAL     COMPLAINT— CONSIS- 
TENCY WITH  FORMER  PLEADING. 

The  original  complaint  alleged  that  defendant  threat- 
ened and  was  about  to  construct  numerous  dams,  reservoirs, 
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canals  and  ditches  for  the  purpose  of  accumulating  the  waters 
of  the  Rio  Grande  to  be  used  In  irrigating;  that  such  con- 
struction would  check  the  flow  of  the  waters  of  such  stream 
and  interfere  with  the  navigability  thereof;  that  said  acts 
were  In  violation  of  certain  acts  of  Congress — and  prayed 
for  an  Injunction.  The  amended  complaint  was.  In  the  main. 
Identical  with  the  original,  except  In  that  it  made  another 
corporation  a  defendant  and  contained  allegations  to  the  ef- 
fect that  the  latter  company  was  an  English  corporation  or- 
ganized as  an  adjunct  and  agent  of  the  former  company,  and 
that  the  former  had  entered  into  a  contract  to  convey  all  its 
rights  in  such  system  to  the  latter  company.  The  prayer 
for  the  injunction  was  the  sam^,  but  against  both  corpora- 
tions. An  alternative  writ  of  injunction  having  issued,  de- 
fendant flled  pleas  and  answers  alleging  compliance  with  the 
acts  of  Congress  authorizing  the  construction  of  such  irri- 
gating system. 

The  supplemental  complaint  contained  a  detailed  state- 
ment of  all  the  proceedings,  and  alleged  that  defendant  had 
forfeited  its  right  by  failure  to  complete  the  work  within  the 
time  limited  by  the  act  referred  to  in  defendant's  answer, 
and  prayed  for  the  forfeiture  of  defendant's  right  to  con- 
struct its  irrigation  system  and  also  for  an  injunction.  Held, 
that  such  supplemental  complaint  did  not  set  up  a  case  of 
action  Irreconcilable  and  inconsistent  with  the  amended  com- 
plaint. 

6.  SAME— INDEPENDENT   CAUSE   OF   ACTION. 

In  an  action  to  restrain  the  diversion  of  the  waters  of  a 
navigable  river,  the  plea  of  defendant  relied  upon  act  of 
Congress  granting  it  the  right  to  divert  such  waters.  The 
supplemental  complaint  alleged  that  since  the  commencement 
of  the  action  defendant  had  forfeited  its  rights  granted  by 
such  act  by  reason  of  Its  failure  to  comply  therewith  during 
the  time  limited  by  the  act,  and  prayed  that  defendant's 
rights  under  such  act  be  forfeited.  Held,  that  the  supple- 
mental complaint  was  not  objectional  as  setting  up  an  inde- 
pendent cause  of  action. 

7.  SAME— OFFICE  OF  SUPPLEMENTAL  COMPLAINT. 

A  supplemental  complaint  is  the  proper  method  of  bring- 
ing before  the  court  a  cause  of  action  relating  to  the  same 
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matter  which  did  not  exist  at  the  time  the  suit  was  bronght. 
(Ed.  Note. — For  cases  in  point,  see  Vol.  39,  Cent.  Dig. 
Pleading,  Sec.  832.) 

8.  APPEAL—MANDATE   TO   LOWER   COURT— JURISDIC- 

TION AFTER  REMAND. 

Where  the  lower  court  had  jurisdiction  both  of  the  par- 
ties and  the  subject-matter,  it  did  not  lose  either  by  the  re- 
manding of  the  cause  by  the  Supreme  Court  on  appeal. 

9.  PROCESS— NECESSITY  AFTER  FILING   SUPPLEMEN- 

TAL COMPLAINT. 

The  filing  of  a  supplemental  complaint  which  in  no  sense 
states  a  new  cause  of  action  does  not  require  serylce  of  a 
new  process  on  defendant,  where  the  supplemental  pleading 
Is  filed  in  open  court  and  a  copy  served  on  one  of  the  de- 
fendant's attorneys  of  record. 

(Ed.  Note. — For  cases  In  point,  see  Vol.  40,  Cent.  Dig. 
Process,  Sec.  5.) 

10.  JUDGMENT— CORRECTION  OF  CLERICAL  MISTAKE. 

Where  a  clerical  mistake  made  in  a  decree,  in  that  the 

« 

date  of  an  act  of  Congress  was  given  as  1901,  when  it  should 
have  been  1891,  as  alleged  in  the  pleadings,  the  court  had 
authority  to  correct  such  mistake  at  the  next  regular  term 
by  modifying  and  re-entering  the  decree  in  full. 

(Ed.  Note. — ^For  cases  in  point,  see  Vol.  30,  Cent.  Dig. 
Judgment,  Sec.  598.) 

11.  SAME— JUDGMENT  FOR  WANT  OF  ANSWER. 
Where  defendant  failed  to  answer  a  supplemental  com- 
plaint within  20  days  from  the  date  of  filing,  as  required  by 
the  statute,  and  failed  to  secure  the  additional  time  to  plead, 
It  was  proper  for  the  court  to  render  a  decree  for  want  of  an 
answer. 

12.  SAME— MOTION  TO  SET  ASIDE  JUDGMENT— TIME. 
Under  Code  Civ.  Proc.  Sec.  134,  which  provides  that  a 

motion  to  set  aside  a  judgment  rendered  out  of  term  time 
will  not  be  entertained  unless  the  same  is  filed  and  a  copy 
served  on  the  opposite  party  within  10  days  after  such  judg- 
ment was  rendered,  and  Section  137,  which  provides  that 
judgihents  may  be  set  aside  for  irregularity  on  motion  filed 
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witliln  one  year,  where  there  was  no  irregularity  in  the  ren- 
dition of  the  Judgment,  It  could  not  be  set  aside  on  motion 
filed  more  than  ten  days  after  rendition  and  notice  thereof. 

13..  SAME— NEGLIGENCE  OF  ATTORNEY  AS  EXCUSE 

FOR  DEFAULT. 

Where  a  judgment  has  been  rendered  against  a  defendant 
for  want  of  an  answer,  he  cannot  plead  the  negligence  of  his 
attorneys  as  ground  for  a  motion  to  set  aside  the  Judgment. 

(Ed.  Note. — For  cases  in  point,  see  Vol.  30,  Cent.  Dig. 
Judgment,  Sec.  284.) 

14.    —NAVIGABLE    WATERS— DIVERSIOI^— FORFEITURE 

OF  RIGHT. 

Where  an  act  of  Congress  giving  an  irrigation  company 
the  right  to  divert  the  waters  of  a  navigable  river  provided 
that,  if  the  canal  or  ditch  should  not  be  completed  within  five 
years,  the  rights  granted  should  ^e  forfeited,  a  forfeiture  was 
properly  declared  where  more  than  five  years  elapsed  after 
the  dissolution  oi'  an  injunction  originally  granted  restrain- 
ing the  company  from  proceeding  to  construct  Its  systems^ 
where 'the  work  was  still  Incomplete. 

Appeal  from  the  Third  Judicial  District  court,  before 
Frank  W.  Parker,  Associate  Justice.    Affirmed. 

Klock  &  Owen,  for  appellants. 

A  court  of  equity  will  not  allow  the  complainant  by 
a  supplemental  bill  to  reconstruct  entirely  the  case  made  by 
his  original  bill,  by  the  introduction  of  an  additional  case, 
but  the  new  facts  alleged  in  the  supplemental  bill,  must 
be  such  merely  as  go  to  support  and  strengthen  the  allega- 
tions of  the  original  bill. 

Story's  Equity  Pleading,  Sees.  332,  336, 
339,  616;  Higginson  v.  Chicago  R. 
B.  Co.,  102  Fed.  197;  Electrical 
Accumulator  Co.  v.  Brush  El.  Co.  44  Fed. 
602;  Tubman  v.  Wasson  Mfg.  Co.  44  Fed. 
429;  Maynard  v.  Green,  30  Fed.  643;  Snead 
V.  Coual  et  al.,  53  17.  S.  407 ;  Wadden,  et  al., 
V.  Broadley,  et  al.,  14  Peters,  156;  Swedish 
American  Xatl.  Bank  v.  Dickinson  Co.  6  N. 
Dakota,   222;  Jaques  v.    Hall,  3   Gray.    194; 
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Winn  V.  Albert,  2  Md.  Chan.  42;  Edgar    v. 
Clevinger,  3  N.  J.  Eq.  285. 
Neither  can  the  plaintiff  bring  into  the  case  by  sup- 
plemental   pleading,    now    facts   constituting    a    rlistinct 
Ciiuse  of  action  which  has  arisen  since  the  suit  was  in- 
stituted. 

.    Milner  v.  Milner,  2  Edwards  Chan.   (N 
Y.)    Ill;  Putney  v.  Whitmyer,  6  Fed.  338 
Bernard  v.  Toplitz,  169  Mass.  162;  Fahs    v 
Roberta,   54  111.   19.5;   Patent  v.   Stewart,  24 
Ind.   332;   Ortin   v.   Nooman,   29   Wis.    547 
Stor\''6  Kq.  PI.  Sec.  339;  Eastman  v.  St.  An 
thony   Power  Co.,   17   Minn.   '48;   Prouty    v 
Lake  Shore  Ry.  Co.,  85  N.  Y.  272-275  ;*^Bu 
chanan  v.  Comstock,  57  Barber  (X.  Y.)  583 
Cowan  V.  Husson,  67  How.  Pr.  (N.  Y.)  161-2 
Watson  V.  Thibough,  17  Abbotfs  Pr.  X.  Y 
184;  Gleason  v.   Gleason,   54    Cal.    135-174 
Bull  V.  Rothchilds,  16  N.  Y.  Civ.  Proc.  356 
Tiffany  v.  Bowerman,  2  Hun.   (N.  Y.)     643 
646;    Barnes   v.    Gibb,    31    K    J.    L.    86 
Hill    V.    Den.,     121    Cal.    42;    Dillman     v 
Dillman,  90  Ind.  327;  Whittenbrock  v.  Bell- 
man, 5  Cal.   12;  Barker  v.   Priser,  150  Ind. 
4;  Chapman  v.  Jones,  149  Ind.  434;  Smith 
•  V.  Smith,  22  Kas.  699 ;  Myer  v.  Berlandy,  39 
Minn.  438. 
Notice  of  application   for  leave  to   file  the   supple- 
mental bill  was  necessary. 

Equity  Rule  57,  p.  710,  Desty.  Seventh 
p]dition. 
A  supplemental  bill  should  not  be  allowed  where  it 
makes  a  case  in  utter  and  irreconcilable  conflict  with  the 
grounds  on  which  the  original  bill  was  based. 

Beach  Modern  Eq.  Prac.  Vol.  1,  Sec.  497, 
p.  514 ;  Maynard  v.  Green,  30  Fed.  643 ;  Leon- 
ard v.  Cook,  21  N.  J.  Ch.  47;  Story's  Eq.  PI. 
10  Ed.  Sec.  339;  Ry  I  and  v.  Satouche,  2  Bligh. 
526;  Pilkington  v.  Wigaul,  2  Mad.  240;  Ban- 
non  V.  C^onigex'^s  69  Aid.  411. 
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A  supplemental  bill  never  does  away  with  the  original 
bill. 

Tilton  V.  Bucher,  59  N.  Y.  176 :  Bronson 
V.  Sclmlten,  104  U.  S.  411-415. 
If  the  obligee  himself  be  the  cause  that  the  obliga- 
tion cannot  be  performed,  there  is  no  forfeiture,  for  it  is 
his  own  act. 

Vin.  Abr.  Title  Condition,  N.  C.  C.  23: 
Bac.  Abr.  Title  Condition  0,  3;  Pultney  v. 
Warren,  6  Ses.  72;  Anon  1  Vem.  74  2  Atk. 
615;  184  U.  S.  p.  416. 

William  B.  Childers,  for  ap])ello(\ 

The  circuit  court  may  consider  and  decide  any  mat- 
tors  left  o])en  by  the  mandate  of  this  court,  and  its  deci- 
sion of  such  matters  can  be  renewed  by  a  new  appeal  only. 

In  re  Sanford  Tool  Company,  160  F.  S. 
255 ;  Hinckley  v.  Morton,  103  F.  S.  764 :  Mas- 
on V.  Pewabic  Mining  Co.  153  F.  S.  361 :  Sib- 
bald  V.  F.  S.  12  Peters,  488:  West  v.  Bras- 
hear,  14  Pet.  51;  Supervisors  v.  Kennicott,  94 
F.  S.  496 :  Ganes  v.  Rugg.  148  F.  S.  228-238- 
244. 
The  order  for  leave  to  file  the  supplemental  bill  was 
granted,  and  the  bill  itself  was  filed  during  the  regular 
term  of  court,  the  court  being  open  for  the  transaction 
of  business  regularly  during  the  term,  such  hearing  may 
be  had  at  any  time  during  the  term  in  the  discretion  of 
the  court. 

Gardner  v.  Cling,  2  Ohio,  Dec.  301 :  Will- 
iams <Sr  Co.  V.  Miller  &  Co. :  1  Wash.  Terr.  88 ; 
Younger  v.  Broxson,  23  Ala.  684 :  Saunders  v. 
Savage,  63  S.  W.  218,  8  Am,  &  Eng.  Ency. 
(2nd  Ed.)  36  Note  3:  Berliner  Gramo- 
phone Co.  v.  Scamon,  113  Fed.  750. 
The  court  ])roperly  allowed  the  filing  of  the  supple- 
mental bill  in  this  case. 

Jenkins  v.  International  Bank,  127  F.  S. 
488. 
A  supplemental  bill  is  filed  on  teave,  and  for  matter 
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happening  after  the  filing  of  the  bill,  and  is  designed  to 
supply  some  defect  in  the  structure  of  the  original  bill. 

Kennedy  v.  Bank,  8  How.  610;  Park- 
hurst  V.  Kingsman,  2  Blach.  72;  Fed.  Cases 
No.  10758;  Copen  v.  Flesher,  1  Bond,  440, 
Fed.  Cases  No.  3211,  N.  Y.  Security  and 
Trust  Co.  V.  Lincoln  St.  Ry,  Co.  74  Fed.  67; 
Hazleton  Tripod  Boiler  Co.  v.  Citizens  St.  Ry. 
Co.  72  Fed.  325 :  Cedar  Valley  Land  and  Cat- 
tle Co.  V.  Coburn,  29  Fed.  587 ;  Swatzel  v.  Ar- 
nold, 1  Woolw.  385;  Fed.  Cases  No.  13682; 
Candler  v.  Pettit.  19  Am.  Dec.  399  and  Note; 
Fisher  v.  Holden,  84  Mich.  494;  Seymour  v. 
Long,  17  N.  J.  Eq.  169:  Edgar  v.  Eleberger, 
3  N.  J.  Eq.  258;  Sanford  v.  Frost,  22  Mass. 
275. 
Courts  are  liberal  in  allowing  supplemental  bills  to 
bo  filed  in  the  first  instance. 

Oregon  &  T.  Co.  v.  Northern  Pacific  B. 
Co.  32  Fed.  428;  Mcintosh  v.  Flint,  34  Fed. 
582. 
There  is  no  contradiction  whatever  between  the  sup- 
plemental bill  and  the  original  bill. 

2  Daniels  Ch.  Plead,  and  Notes,  p.  1444; 
Swedish  Am.  Nat.  Bank  v.  Dickinson,  49  L. 
R.  A.  285. 

Neglect  of  attorneys,  if  any,  is  not  available  as  a 
defense  in  this  suit. 

3  Am.  and  Eng.  Ency.  of  Law,  (2nd  Ed.) 
p.  320,  .323,  324;  Putnam  v.  Day,  22  Wall.  64; 
Tern-  v.  Commercial  Bank,  92  TT.  S.  454. 

No  subpoena  was  necessary. 

Shaw  V.  Bill,  95  TT.  S.  10;  Gregory  v. 
Pike.  29  Fed.  688. 

STATEMENT  OF  PACTS. 

This  cause  was  remanded  a  second  time  to  the  dis- 
trict court  of  the  Third  Judicial  District  by  the  Supreme 
Court  of  the  Territory,  April  28th,  1902,  under  a  man- 
date from  the  Supreme  Court  of  the  TTnited  States,  by 
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which  court  the  same  haii  been  reversed  and  remanded  for 
the  second  time,  for  further  proceedings  therein. 

On  the  7th  day  of  April,  1903,  and  during  a  regu- 
lar term  of  said  court,  the  appellee  applied  for  and  ob- 
tained leave  to  file  a  supplemental  complaint,  and  upon 
the  same  day  filed  the  same.  The  record  shows  that  upon 
the  same  day,  the  supplemental  complaint  was  filed  the 
same  was  served  upon  Mr.  A.  B.  PaJl,  Esq.,  one  of  the 
attorneys  of  record  of  the  appellants. 

On  the  21st  day  of  May,  and  forty-four  days  after 
the  supplemental  complaint  was  filed  and  served  upon  ap- 
pellant's counsel,  no  answer  or  other  pleading  being  filed, 
the  court  rendered  the  following  decree  of  forfeiture  and 
in jimction,  in  favor  of  the  appellee : 

'^This  cause  coming  on  to  be  heard  upon  the  motion 
of  the  plaintiff,  by  the  United   States  Attorney    W.  B. 
Childers,  Esq.,  and  it  appearing  to  the  court  that  a  sup- 
plemental bill  was  filed  herein,  by  its  leave,  on  tlie  seventh 
day  of  April,  A.  D.,  1903,  and  that  copies  of  the  said  bill 
were  served  more  than  thirty  days  past  upon  the  attorney 
of  record  of  the  defendants  in  said  cause  and  it  further 
appearing  from   the  certificate  of  the  clerk  of  the  said 
court  that  no  demurrer,  answer  or  other  pleading  has  been 
filed  to  said  supplemental  bill  by  the  defendants  in  said 
cause,  and  the  court  being  fully  informed  in  the  premises, 
the  court  does  find  that  the  allegations  of  said  supple- 
mental bill  are  confessed  and  are  true;  and  further  speci- 
ally finds  that  the  articles  of  incorporation  and  the  map, 
survey  of  the  reservoir  of  the  defendant  corporation,  the 
Kio  Grande  Dam  and  Irrigation  Company,  were  filed  with 
the  Secretary  of  the  Interior  prior  to  the  twenty-sixth  day 
of  June,  A.  D.,  1897,  and  were  prior  to  said  date  approved 
by  the  Secetary  of  the  Interior;  and  it  further  finds  that 
the  said  defendants  have  not  completed  its  said  reservoir 
or  said  ditch,  or  any  section  thereof,  within  five  years 
after  the  location  of  the  said  reservoir  and  its  said  ditch 
line,  or  within  five  years  after  the  approval  of  the  same 
by  the  Secretary  of  the  Interior,  and  the  court  further 
finds  that  five  years  since  the  filing  and  approval  of  the 
said  articles  of  incorporation,  proof  of  organization,  maps 
and  8urv(^vs  of  the  said,  reservoir  and  ditch  line  of  the 
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defendants  had  long  since  lapsed  prior  to  the  filing  of  the 
said  supplemental  bill  and  that  the  defendants  had  not 
complied  with  the  requirements  of  the  Act  of  Congress,  ap- 
proved March  3,  1901,  \mder  which  the  same  were  filed 
but  has  failed  to  construct  or  complete  within  the  period 
of  five  years  after  the  location  of  the  said  canal  and  res- 
ervoir any  part  or  section  of  the  same. 

'therefore,  it  is  ordered,  adjudged  and  decreed  by  the 
court  that  the  rights  of  the  said  defendants,  or  cither  of 
them,  to  construct  and  complete,  the  said  n^sorvoir  and 
said  ditch,  or  any  part  thereof,  under  and  by  virtue  of  the 
said  Act  of  Congress  of  March  3,  1901,  be  and  the  same 
are  herebv  declared  to  be  forfeited. 

"It  is  further  ordered,  adjudged  and  decreed  by  the 
court  by  reason  of  the  premises  that  an  injunction  be,  and 
the  same  is  herebv  granted  against  the  said  defendants, 
enjoining  them  from  constructing  or  attempting  to  con- 
struct the  said  reservoir,  or  any  part  thereof,  and  that 
the  same  be  made  perpetual." 

An  error  having  been  made  in  the  decree  as  io  the 
date  of  the  approval  of  the  Act  of  Congress,  in  that  it  was 
given  as  "1901^^  whereas  it  should  have  been  1891,  an 
amended  decree  was  entered  mine  pro  tunc  inserting  1801 
instead  of  1901,  that  said  decree  should  conform  to  the 
allegation  of  the  supplemental  complaint. 

The  original  decree,  thus  amended,  was  re-entered 
at  length  on  the  5th  day  of  October,  1903,  during  a  regu- 
lar term  of  said  court,  no  appearance  or  action  of  any 
kind  having  been  taken  by  appellants  up  to  this  time. 

On  the  31st  day  of  October,  1903,  a  motion  was  filed, 
by  counsel  for  appellants,  Messrs.  Klock  k  Owen,  to  vacate 
.  and  set  aside  the  order  of  April  7th,  1903,  allowing  the 
supplemental  complaint  to  be  filed ;  to  open  the  default ; 
to  vacate  and  set  aside  the  decree  and  amended  decree 
of  the  court,  and  for  permission  to  file  answer  which  was 
tendered  with  said  motion. 

Long  affidavits  of  Nathan  E.  Boyd  and  Allen  Wood 
Ellington,  stockholders  of  appellant  corporation  were  filed 
in  support  of  the  motion.  The  answer  which  was  also 
verified  raises  substantially  the  same  issues  sought  to  be 
raised  by  the  motion  and  denies  appellees  right  to  relief 
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by  way  of  supplemental  complaint  for  reasons  preserved 
in  the  assignments  of  error.  On  the  29th  day  of  Jann- 
arf,  1904,  the  court  overruled  the  motion  and  entered  the 
following  order. 

"This  cause  coming  on  to  bo  heard  upon  the  motion 
of  the  defendants.  The  Rio  Grande  Dam  and  Irrigation 
Company,  Limited,  to  vacate  and  set  aside  the  order  en- 
tered in  this  cause  on  the  7th  day  of  April,  A.  D.,  1903, 
at  Las  Cruces,  Dona  Ana  County,  Xew  Mexico,  granting 
to  the  plaintiff  herein  the  privilege  and  right  to  file  a 
supplemental  bill  of  complaint  in  this  cause  and  praying 
leave  of  the  court  to  oppose  said  motion  for  leave  to  file 
said  supplemental  bill  of  complaint  and  permit  the  de- 
fendants to  have  a  hearing  thereon,  and  that  the  order 
granting  to  the  plaintiff  herein  the  privilege  and  right  to 
file  said  supplemental  bill  of  complaint  be  vacated  and  set 
aside  upon  the  ground  that  the  court  had  no  power  to  per- 
mit the  plaintiff  to  file  said  supplemental  bill  of  com- 
plaint and  praying  that  the  decree  entered  in  this  cause 
upon  the  default  of  the  defendant  in  answering  the  said 
supplemental  bill  of  complaint  be  vacated  and  set  aside 
and  declared  to  be  of  no  effect  and  that  the  amended  de- 
cree in  this  cause  filed  in  this  court  on  the  5th  day  of  Oc- 
tober, 1903,  upon  said  plaintiff^s  application  be  vacated 
and  set  aside  and  held  of  no  effect,  said  decree  having 
been  granted  upon  defendant's  default  to  answer  said  sup- 
plemental bill  of  complaint  and  that  the  defendants  here- 
in should  this  court  determine  not  to  relieve  said  defend- 
ants from  that  default  upon  said  motion  of  plaintiff  or  file 
said  supplemental  bill  of  complaint,  be  permitted  to  come 
in  and  answer  said  bill  of  complaint  and  present  their 
issues  on  the  merits  of  said  supplemental  bill  of  complaint 
and  to  relieve  the  defendants  from  their  default  therein 
and  that  the  defendants  have  such  other  and  further  re- 
lief as  to  this  court  may  seem  just  and  equitable. 

^'And  the  court  having  heard  counsel  for  the  plaintiff 
and  defendants  and  being  fully  advised  in  the  premises 
doth  find  that  the  motion  for  leave  to  file  said  supple- 
mental bill  of  complaint  was  served  upon  the  attorneys 
of  record  of  the  said  defendants  and  that  there  was  no 
irregularity  in  the  filing  of  said  supplemental  bill  of  com- 
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plaint,  and  that  it  has  no  power  to  set  aside  the  decree 
entered  upon  said  bill  at  this  time  upon  said  application, 
doth  overrule  said  motion." 

OPINION  OP  THE  COURT. 

M^PIE,  J. — A  large  number  of  errors  are  assigned 
but  they  may  fairly  be  grouped  into  four,  namely : 

Ist.  The  court  erred  in  permitting  the  supplemental 
complaint  to  be  filed. 

2nd.  The  court  erred  in  rendering  decree  upon  de- 
fault of  appearance  and  answer  within  the  time  allowed 
bv  law. 

3rd.  The  court  erred  in  its  order  modifying  original 
decree  nttnc  pro  tunc. 

4th.  The  court  erred  in  over-ruling  motion  to  vacate 
said  order  and  decrees  and  to  reopen  said  cause  for  the 
filing  of  an  answer. 

As  to  the  first  objection,  it  would  seem  to  be  a  suffi- 
cient answer  that  at  the  time  the  court  granted  appellee 

leave  to  file  the  supplemental  complaint  the  court 
1      was  in  session  during  a  regular  term.     It  was  not  a 

vacation  order,  therefore,  but  one  made  in  open 
court. 

This  is  a  matter  of  practice  and  governed  by  the 
Code  of  Civil  Procedure.  Sub-Section  104  of  the  Code 
as  amended  by  Chap.  11,  Laws  of  1901,  provides  that 

"Any  hearing  of  any  kind,  whether  interlocutory  or 
final,  unless  trial  by  jury  is  necessary,  may  be  had  in  any 
case  out  of  regular  term  time  upon  five  days'  notice,  in 
writing  to  the  opposite  party,  or  his  attorney  or  solicitor, 
but  the  court  or  judge  may,  upon  application,  for  good 
cause  shown,  extend  the  time  of  hearing.  Such  hearing 
may  be  had  during  the  term  of  court  at  any  time  in  the 
discretion  of  the  court." 

Counsel  for  appellants,  insists,  that  it  was  error  for 
the  court  to  allow  the  filing  of  the  supplemental  complaint 
without  notice.  The  section  above  referrel  to,  provides 
for  notice  of  five  day^s  for  hearings  in  vacation  but  there 
is  no  such  requirement  as  to  hearings  in  open  court  during 
a  regular  term.     The  record  discloses  that  this  cause  had 
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b(H'n  pond  in":  in  the  court  for  almost  one  year,  awaitin<r 
further  [)roeee»ling8,  and  M.  Boyd  in  his  affidavit  admits 
Mr.  A.  B.  Fall  and  Mr.  W.  A.  Hawkins  were  attorneys  of 
record  for  appellants  at  the  time  the  supplemental  com- 
plaint vras  filed.  The  record  further  shows  that  the  sup- 
plemental complaint  was  served  upon  Mr.  Fall  on  the  same 
day  it  was  filed  April  Tth.  1903.  Attorneys  of  record  are 
presumed  to  be  present  during  terms  of  court  wherein  their 
causes  artj  ]iending,  and  in  contemplation  of  law  chargeable 
with  notice  of  all  proceedings  transpiring  in  open  court  in 
causes  wherein  thev  are  such  attorneys.  There  being  no 
requirement  for  five  days  notice,  under  the  facts  of  this 
cas(\  counsel  are  presumed  to  have  been  present  and  to  have 
such  notice  as  the  law  requires  of  matters  transpiring  in 
open  court  on  the  day  on  which  leave  wa^s  granted  to  file 
the  supplemental  complaint,  and  the  same  was  filed  and 
served  upon  them.  Youngs  v.  Broxson,  23  Ala.,  fiS4 : 
Sanders  v.  Savage,  63  S.  D.,  218. 

The  court  was  vested  with  discretion  bv  the  last 
clause  of  Sec.  104,  sujyra.  which  does  not  seem  to  have  been 

abused,  nor  was  there  any  abuse  of  the  general  dis- 

2  cretion  to  allow  an  amended  or  supplemental  bill  in 
equity  conferred  upon  the  courts  of  the  United  States 

as  mav  be  seen  bv  reference  to  the  case  of  Berliner  (rramo- 
phone  Co.  v.  Seamon,  113  Fed.  Bep.  750,  in  which  it  was 
held  that: 

"The  granting  of  leavip  to  file  an  amended  and  s\ip- 
plemental  bill  is  a  matter  within  the  discretion  of  the 
court,  and  its  action  ^-ill  not  be  reviewed  in  an  appellate 
court  unless  there  has  been  a  gross  abuse  of  this  discre- 
tion.^' 

The  second  group  of  errors  assigned,  relate  both  to 
the  order  allowing  the  supplemental  complaint  to  bo  filed 

and  the  rendering  of  the  decree  and  amended  decree 

3  thereon,  and  challenges  the  power  of  the  court  to  do 
either,  1st,  because  the  supplemental  complaint  sets  up 

a  cause  of  action  irreconcilable  and  inconsistent  with  the 
cause  of  action  set  forth  in  the  original  and  amended  com- 
plaints. 2nd,  Tt  sets  up  an  independent  cause  of  action 
which  did  not  exist  when  the  original  and  amended  com- 
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plaints  were  filed,  3rd,  because  the  decrees  were  rendered 
witliout  service  of  summons. 

That  the  court  has  power  to  allow  a  supplemental 
complaint  to  be  filed  appears  from  sub-s(?ction8  87  and  89 
of  the  Code  which  are  as  follows: 

"Sub-Sec.  87.  A  party  may  be  allowed,  on  motion, 
to  make  a  supplemental  complaint,  answer  or  reply,  al- 
Icp^ing  facts  material  to  the  cause,  or  prayin^r  for  any  other 
or  different  relief,  order  or  judgment.'' 

*^Sub-Sec.  89.  In  every  complaint,  answer  or  reply, 
amendatory  or  supplemental,  the  party  shall  set  forth  in 
one  entire  pleading  all  matters  which,  by  the  rules  of  plead- 
ing, may  be  set  forth  in  such  pleading,  and  which  may  be 
necessary  to  the  proper  determination  of  the  action  or  de- 
fense.^' 

It  being  understood  that  our  Code  provides  for  the 
blending  of  legal  and  equitable  remedies  and  defenses  in 
one  action,  Sub-Sec.  33,  Code,  these  sections  clearly  al- 
low the  allegation  of  such  facts  as  will  authorize  the 
granting  of  other  and  different  relief  than  that  sought  by 
the  original  complaint,  the  object  of  course  being  to  end 
the  litigation  in  a  single  action. 

This  court  had  this  subject  under  consideration  in 
the  case  of  Bremen  Min.  &  Mill  Co.  v.  Bremen,  79  Pac. 
80H.     In  that  case  this  court  said : 

"The  only  limitation  upon  the  right  of  amendment 
to  be  drawn  from  a  majority  of  the  decided  cases  is  that 
an  entirely  new  and  different  cause  of  action,  founded 
upon  facts  wholly  foreign  to  the  transaction  attempted 
to  be  set  up  in  the  original  complaint  cannot  be  set  up  by 
amendment."    Encv.  PI.  &  Pr.  Vol.  1.  548. 

In  the  present  case,  the  matter  sot  up  in  the  supple- 
mental complaint  grows  out  of  and  is  connected*  with  the 

same  transaction  as  that  alleged  in  the  original  and 
4     amended  complaint.     The  original  complaint  alleged 

that  the  Rio  Grande  was  a  navigable  stream,  and  as 
such  under  the  jurisdiction  of  the  Ignited  States;  that 
the  Rio  Grande  Dam  and  Irrigation  Company,  threatened, 
and  were  about  to  commence  the  construction  and  main- 
tenance of  numerous  dams,  reservoirs,  canals,  ditches  and 
pipe  lines  for  tlie  pur])oso  of  accumulating  large  quanti- 
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ties  and  possibly  all  of  the  waters  of  the  Rio  Graade  into 
such  reservoirs,  canals,  ditches  and  pipe  lines  to  be  used 
in  irrigating  large  tracts  of  land;  that  the  construction 
of  the  large  dam  at  Elephant  Butte,  will  check  the  flow 
of  the  waters  of  such  stream  and  interfere  with  or  destroy 
the  navigability  and  commercial  value  thereof;  alleged 
that  the  said  acts  were  in  violation  of  certain  acts  of  Con- 
gress therein  set  forth  and  prayed  for  injunction  restrain- 
ing the  defendant  company  from  proceeding  with  the  con- 
struction of  its  proposed  irrigation  system.  The  amended 
complaint  was  in  the  main  identical  with  the  original, 
except  in  that  it  made  the  Rio  Grande  Irrigation  and  Land 
Company,  Limited,  also  a  defendant  and  contained  alle- 
gations to  the  effect  that  the  latter  company  was  an  Eng- 
lish corporation  organized  as  an  adjunct  and  agent  of  the 
former  company,  for  the  purpose  of  securing  funds  for 
the  construction  of  the  irrigation  system  and  that  the  Rio 
Grande  Dam  and  Irrigation  Company  had  entered  into  a 
contract  to  convey  all  of  their  rights  in  such  system  to  the 
latter  company.  The  prayer  for  injunction  is  the  same, 
but  against  both  corporations. 

An  alternative  writ  of  injunction  having  issued,  by 
order  of  the  court,  on  the  25th  day  of  ^lav,  1897,  on  the 
25th  day  of  June,  the  defendant  corporation  filed  joint 
and  separate  pleas  and  answer,  denying  the  navigability 
of  the  Rio  Grande,  denying  that  the  proposed  action  of 
the  defendant  corporation  was  imlawful  and  alleging  full 
compliance  with  the  acts  of  Congress  authorizing  the  con- 
st nicti  on  of  such  irrigation  system,  part  of  which  pleas 
and  answer  is  as  follows: 

"That  such  a})plication,  map  and  survey  of  such  dam 
and  reservoir  has  a  long  time  prior  hereto  and  prior  to 
the  filing  of  the  bill  of  complaint  herein  been  approved  by 
the  Secretary  of  the  Interior  of  the  United  States,  and  is 
yet  so  approved,  and  the  construction  of  such  dam  and 
reservoir  duly  authorized  under  the  provisions  of  an  Act 
of  Congress  of  March  3,  1891,  under  which  said  applica- 
tion for  such  right  to  construct  such  dam  and  reservoir 
was  duly  made  as  aforesaid.^' 

On  the  27th  day  of  June,  counsel  for  the  defendant 
corporations,  filed  a  motion  to  discharge  the  rule  to  show 
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cause  and  dissolve  the  injunction  upon  the  pleas,  answer, 
affidavits  and  correspondence  on  file.  This  motion  was 
fully  argued  and  was  sustained  by  the  court,  the  court  gave 
as  reasons,  that  it  would  take  judicial  notice  that  the  Rio 
Grande  was  not  a  navigable  stream  within  the  Territory 
of  New  Mexico  and  therefore  the  amended  complaint 
.failed  to  state  a  case  entitling  the  complainant  to  the  re- 
lief sought.  The  court  dissolved  the  injunction  and  dis- 
missed the  cause. 

There  was  no  trial  upon  the  merits  in  the  court  be- 
Ic'W,  and  when  the  cause  was  heard  in  the  Supreme  Court 
of  the  United  States  it  was  held  that  the  lower  couri;  erred 
in  dismissing  the  bill  for  want  of  equity,  on  the  sole 
ground  that  the  Rio  Grande  was  non-navigdble 
iij  New  Mexico,  when  the  navigability  of  the  river  outside 
of  the  Territory  was  also  within  the  scope  of  the  bill. 

Nor  was  the  second  reversal  by  the  Supreme  Court 
of  the  United  States  a  reversal  upon  the  merits  as  the 
court  distinctly  placed  it  upon  the  ground  that  the  United 
States  had  not  been  allowed  sufficient  time  to  properly 
prepare  and  present  its  case,  and  the  cause  was  remanded 
for  that  reason.  As  there  has  never  been  a  trial  upon  the 
merits  of  the  original  cause  of  action,  that  matter  was 
still  before  the  lower  court  upon  the  remanding  of  the 
cause,  but  the  matter  set  up  in  the  supplemental  com- 
plaint was  never  before  the  court  until  after  the  case  had 
been  remanded  for  the  second  time,  the  mandate  there- 
fore could  not  refer  to  issues  thus  raised  for  the  first 
time  so  as  to  prohibit  their  consideration. 

"The  circuit  court  may  consider  and  decide  any  mat- 
ters left  open  by  the  mandate  of  this  court  and  its  decision 
of  such  matters  can  be  reviewed  by  a  new  appeal .*' 

In  re  Sanford  Tool  Co.,  160  U.  S.,  225;  Hinckley  v. 
Morton  103,  U.  S.,  764;  Mason  v.  Pewable  Mining  Co., 
153,  U.  S.  361. 

The  supplemental  complaint  contains  a  detailed  state- 
ment of  all  the  proceeding  had  during  the  progress  of  the 
case  and  to  the  pleadings  and  specifically  to  the  pleas 
filed  by  the  appellants  in  which  they  rely  upon  the  Act 
of  Congress  of  March  3rd,  1891,  as  authoritv  for  the  con- 
struction of  their  irrigation  system. 
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Tlie  supplemental  complaint  further  alleges  that: 

"Plaintiff  further  alleges  that  in  and  by  Section  20 
of  the  said  act  of  March  3rd,  1891,  above  referred  to,  it 
was  provided  ^that  if  any  section  of  said  canal,  or  ditch, 
shall  not  be  completed  within  five  years  after  the  location 
of  said  section,  the  rights  herein  granted  shall  be  forfeited 
as  to  any  imcompleted  section  of  said  canal,  ditch  or  reser- 
voir, to  th^  extent  that  the  same  is  not  completed  at  the  date 
of  forfeiture,'  and  that  although  five  years  since  the  filing 
and  approval  of  said  articles  of  incorporation,  proofs  of 
organization,  maps  and  surveys  have  long  since  elapsed, 
defendant  has  not  complied  with  the  requirements  of  said 
act,  but  has  failed  to  construct  or  complete  within  the 
period  of  five  years  after  the  location  of  said  canal  and 
reservoir  any  part  or  section  of  the  same,  and  the  same 
has  bv  reasons  thereof  become  forfeited." 

It  is  further  alleged  in  the  supplemental  complaint 
that  the  temporary  injunction  was  dissolved  on  the  30th 
day  of  June,  1897,  and  that  the  appellants  were  in  "no 
wise  hindered,  restrained  or  prevented  from  complying 
with  the  provisions  of  the  act,  by  any  judicial  order  or 
process  wliatsoever." 

Tlie  prayer  is  for  forfeiture  of  all  the  rights  the  ap- 
pellants may  have  or  claim  under  said  act  of  Congress  of 
March  3rd,  1891,  and  for  injunction  and  all  other  relief 
prayed  for  in  the  amend e^l  complaint. 

lender  this  state  of  the  record,  the  objection  that  the 
su[)plemental  complaint  sets  up  a  cause  of  action  irreeon- 
cilable  and  inconsistent  with  the  amended  complaint  is  not 
well  taken.  Indeed  the  prayer  of  the  supplemental  com- 
plaint is  for  the  identical  relief  prayed  for  in  the  amend- 
ed eomphaint.  It  is  "true  that  a  forfeiture  of  the  ricrht  of 
ap|)ellants  to  construct  their  irrigation  system,  is  also 
prayed  for  but  this  only  amounts  to  an  additional  reason 
why  an  injunction  should  l)e  granted.  The  purpose  of  this 
entire  litigation  has  been  to  restrain  appellants  from  con- 
structing the  dams,  resenoirs,  canals,  ditches,  etc.,  for  the 
diversion  of  the  waters  of  the  Rio  Grande  and  the  obstnic- 
tion  of  the  alleged  navigable  ])ortion  of  said  river. 

The  supplemental  com])laint  is  entirely  consistent 
aiid  roconcilabU*  with  this  purpose. 
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The  next  objection  to  the  filing  of  the  supplemental 

complaint  and  the  decree  rendered  thereon,  that  it  sets 

•  up  an  entirely  independent  cause  of  action — is  equal- 

6  ly  untenable.     The  plea  of  the  appellants,  above  re- 
ferred to,  relies  upon  the  Act  of  Congress  of  March 

3rd,  1891,  as  the  bases  of  all  rights  claimed  by  appellants. 
The  forfeiture  sought  by  the  supplemenal  complaint  is 
provided  for  in  the  same  act.  The  supplemental  complaint, 
tlierefore,  is  directly  responsive  to  this  defense  and  clear- 
ly grows  out  of  the  same  transaction  or  subject  matter 
of  the  litigation. 

The  third  objection  is:  that  the  supplemental  com- 
plaint sets  up  a  cause  of  action  which  did  not  exist  at  the 

time  the  suit  was  brought.     This  is  true,  but  a  sup- 

7  plemental  complaint  seems  to  be  the  proper  method 
of  bringing  such  a  cause  of  action  before  the  court. 

Such  seems  to  be  the  office  of  a  supplemental  complaint. 

The  case  of  Jenkins  y.  International  Bank,  127,  U. 
S.,  484,  is  a  case  wherein  a  judgment  was  pleaded  in  aid 
of  the  plaintiffs,  which  had  been  rendered  after  the  com- 
mencement of  the  original  suit.    The  court  said: 

"Having  been  rendered  after  institution  of  the  pres- 
ent suit,  it  was  competent  for  the  complainant  to  bring  it 
forward  by  a  supplemental  bill  as  conclusive  evidence  of 
the  amount  due  for  which  it  was  entitled  to  take  a  decree, 
and  as  a  complete  answer  to  the  defense  set  up  by  the 
plaintiff  in  error  as  the  assignee  of  the  bankrupt  to  the 
relief  prayed  for  in  the  original  bill,  and  to  the  relief 
sought  by  the  cross  bill.  It  was  strictly  new  matter  aris- 
ing after  the  filing  of  the  bill,  properly  set  up  but  was  a 
supplemental  bill,  in  support  of  the  relief  originallv 
prayed  for.  It  can  in  no  sense  be  considered  as  a  new 
cause  of  action. 

In  Cedar  Yallev  Land  and  Cattle  Co.  v.  Cobum,  29 
Fed.  587,  the  court  said: 

"Now  it  is  insisted  that  if  any  thing  had  transpired 
since  the  filing  of  the  original  bills  and  cross  bills,  chang- 
ing and  affecting  the  issues,  such  new  matters  should  have 
been  presented  by  supplemental  bill.  I  think  counsel  are 
right  and  that  such  is  the  true  practice.'^ 
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Cooper  V.  Filsher,  1  Bond,  440;  N.  Y. 
Security  &  Tr.  Co.  v.  Lincoln  St.  Ry.  Co.  74 
Fed.  6;  Hazleton  Tripod  Borter  Co.  v.  Citi- 
zen's St.  Ry.  Co.  72  Fed.  325;  Maryland  v. 
Green,  30  Fed.  Rep.  645. 

In  Chandler  v.  Pettit,  19  American  Dec.  and  note 
cited  by  appellants,  it  is  held  that  a  supplemental  bill 
may  be  filed  where  the  original  bill  states  a  cause  of  action. 
Tested  by  this  rule,  there  was  a  clear  right  to  file  the 
supplemental  complaint,  as  the  Supreme  Court  of  the 
United  States  in  effect  held  when  it  reversed  the  lower 
couri^'s  ruling  that  the  amended  bill  did  not  state  a  cause 
of  action. 

The  authorities  above  referred  to  are  deemerl  suflS- 
cient  to  show  that  all  of  the  objections  to  the  order  al- 
lowing the  supplemental  complaint  to  be  filed  and  to  the 
rendition  of  the  decree  thereon,  must  be  overruled. 

It  is  further  insisted  by  counsel  for  appellants,  that 
the  couri;  had  no  jurisdiction  of  the  pari;ies  or  the  subject 
matter  and  therefore  no  power  to  render  a  decree. 

As  the  court  undoubtedly  had  jurisdiction  both  of  the 
parties  and  the  subject  matter  of  the  action  throughout 
the  prior  proceedings,  the  court  did  not  lose  either 
8-0  by  the  remanding  of  the  cause.  The  filing  of  the 
supplemental  complaint,  under  the  circumstances 
of  this  case  "can  in  no  sense  be  considered  new  cause  of 
action."  Jenkins  v.  International  Bahk,  supra,  it  was 
not  necessary  for  new  process  to  issue  and  that  there  be 
service  of  the  same.  It  was  filed  in  open  court  and  a  copy 
was  served  upon  one  of  the  attorneys  of  record  on  the  7th 
day  of  April,  1903,  and  this  was  sufficient.  No  appear- 
ance having  been  entered  and  no  answer  or  other  pleading 
filed,  a  decree  was  rendered  on  the  21st  dav  of  Mav,  1903, 

declaring  a  forfeiture  of  all  the  right  of  the  appel- 
10    lants  to  construct  or  complete  the  proposed  irrigation 

system  or  any  part  thereof,  and  granting  a  perpetual 
injunction.  At  the  next  regular  term  of  the  court  there 
still  being  no  appearance  or  pleading  on  behalf  of  the  ap- 
pellants it  appearing  that  there  had  been  a  clerical  mis- 
take made  in  the  original  decree,  in  that  the  date  of  the 
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Act  of  Congress  was  given  as  1901,  when  it  should  have 
been  1891,  the  court  ordered  that  the  decree  be  modi- 

11  fied  so  as  to  correct  what  was  evidently  a  purely  cleri- 
cal error,  as  the  supplemental  complaint  gave  the  date 

aa  1891  and  the  decree  thus  modified  was  re-entered  in 
full.  There  was  no  error  in  this  action  of  the  court  as  our 
Code  authorizes  such  action.  Sub- Sec.  85,  Code. 

On  the  Slst  day  of  October,  1903,  Messrs.  Klock  & 
Owen,  attorneys  for  appellants,  filed  a  motion  to  set  aside 

and  vacate  the  order  aUowing  supplemental  complaint 

12  to  be  filed  and  the  decree  rendered,  and  that  they  be 
allowed  to  file  an  answer,  which  was  tendered  with 

the  motion,  and  to  make  defense  to  the  action.  This  mo- 
tion was  overrule<l  upon  the  ground  that  there  was  no  ir- 
regularity in  the  proceedings  and  that  the  court  was  not 
warranted  in  vacating  the  order  and  decree. 

Appellants  assign  error  in  this  ruling. 

There  being  no  error  or  irregularity  in  the  court's 
order  allowing  the  supplemental  complaint  to  be  filed,  the 

same  having  been  done  in  open  court,  and  a  copy  of 

13  the  same  having  been  sen-ed  upon  one  of  the  attor- 
neys of  record  on  the  same  day  on  which  it  was  filed, 

the  statute  required  an  answer  or  other  proper  pleading 
to  be  filed  within  twenty  days  from  the  date  of  such  filing 
and  in  the  event  of  failure  to  plead  or  socure  additional 
time  to  plead,  neither  of  which  were  done  in  this  case,  it 
was  perfectly  regular  for  the  court  to  render  decree.  Greg- 
ory V.  Pike,  29  Fed.  588.  Appellants  seek  to  be  relieved 
from  their  own  default  by  alleging  neglect  on  the  part 
of  their  attorneys.  Mr.  Boyd  in  his  affidavit  admit*?  that 
Mr.  Pall  was  at  the  time,  one  of  the  attorneys  of  record 
of  appellants.  Mr.  Boyd  does  not  deny  that  a  copy  of  the 
supplemental  complaint  was  served  upon  Mr.  Fall  nor  does 
he  state  when  the  document  was  received  bv  him.  He 
states  ^^that  after  the  7th  day  of  April,  1903,  the  depon- 
ent while  at  Philadelphia,  Pa.,  received  from  J.  H.  Mc- 
Gowan  by  mail  what  purported  to  be  a  proposed  supple- 
mental bill  of  complaint  in  behalf  of  complainant.''  Mr. 
McGowan  was  also  an  attorney  of  the  appellant. 

Mr.  Bovd  further  admits  that  he  had  actual  notice 
that  the  decree  had  been  rendered  October  19th,  1903.  More 
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than  ten  days  having  elapsed  after  this  notice  before  this 
motion  was  filed  and  long  after  the  decree  was  rendered, 
it  could  not  be  entertained  under  Sub-Sec.  134  of  the 
Code  which  provides  that  a  motion  to  set  aside  a  judg- 
ment rendered  out  of  term  time  will  not  be  entertained 
unless  the  same  is  filed  and  a  copy  served  upon  the  oppo- 
site party  within  ten  days  after  such  finding  or  judg- 
ment was  rendered.  The  motion,  therefore,  must  be  made 
under  Sub-Sec.  137  of  the  Code  which  provides  that 
•'Judgments  may  be  set  aside  for  irregularity,,  on  motion 
filed  at  any  time  within  one  year  after  the  rendition 
thereof.'' 

As  has  been  pointed  out  there  was  no  irregularity  in 
the  rendition  of  this  judgment. 

Notice  to  an  attorney  of  record  is  notice  to  client,  3 
Am.  &  Eng.  Ency.  of  Law,  2nd  Ed.,  323.  The  client 
cannot  plead  negligence  of  his  attorneys  as  grounds  of  re- 
lief 3  A.  &  E.  Ency.  of  Law,  2nd  Ed.  324 ;  Putnam  v.  Day, 
22  Wall,  64 ;  Terry  v.  Commercial  Bank,  92,  U.  S.,  454. 

There  being  service  of  a  copy  of  the  supplemental 
complaint  upon  one  of  the  attorneys  of  record  on  the  day 
or  which  it  was  filed  it  was  entirely  regular  for  the  court 
to  render  the  decree  when  applied  for  44  days  after  such 
service,  in  the  absence  of  any  appearance  or  pleading  by 
the  appellants.  It  is  immaterial  whether  Mr.  Boyd  had 
notice  or  not  as  he  was  not  a  party  to  the  suit  except  as 
a  director  of  the  corporations  or  other  oflScer  thereof,  but 
the  appellant  corporations  were  the  parties  to  the  suit  and 
they  were  represented  by  attorneys  of  record  upon  whom 
service  was  made.  It  is  but  fair  to,  Mr.  Pall  to  presume 
from  Mr.  Boyd's  affidavit,  that  he  did  forward  the  copy  of 
the  supplemental  complaint  served  upon  him  to  his  co- 
counsel  Mr.  McGowan  as  soon  as  the  same  was  delivered 
t'^  him,  as  the  affidavit  says  it  was  not  received  until  after 
April  7th,  1903,  this  being  the  same  date  on  which  the 
s{>mo  was  served  upon  Mr.  Fall.  However  that  may  be, 
the  court  below  distinctly  found  that  no  irregularity  had 
intervened  in  the  rendition  of  the  decree  and  over-ruled 
the  motion  for  that  reason,  and  we  see  no  error  in  the 
action  of  the  court. 

From  the  views  above  expressed,  it  is  apparent  that 
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ic  is  not  necessary  to  consider  the  answer  tendered  with 
the  motion,  and  the  filing  of  the  same  was  refused  for  the 
same  reason  that  justified  the  over-ruling  of  the  motion. 
Appellant   insists   that   they   were    restrained    from 
constructing  their  irrigation  system  Ijy  the  United  States, 
and  therefore  no  right  of  forfeiture  existed  but  the 
14  record  before  us  shows,  that  the  injunction  original- 
ly granted  was  dissolved  July  30th,  1897,  and  was 
never  reinstated.     The  injunction  granted  upon  the  dec- 
laration of  forfeiture,  was  more  than  five  years  after  the 
dissolution  of  the  former  injunction,  this  contention  there- 
fore does  not  appear  to  be  well  founded. 

There  being  no  error  presented  by  tlic  record  in  the 
case,  the  judgment  of  the  court  below  will  be  affirmed. 
It  is  so  ordered. 

William  J.  Mills,  C.  J.,  William  H.  Pope,  A.  J.,  Ed- 
ward A.  Mann,  A.  J.,  Ira  A.  Abbott,  A.  J.,  concur. 

Parker,  A.  J.,  having  heard  the  case  below  did  not 
participate  in  this  decision. 


[No.  1099,  March  2,  1906.] 

EL  OAPITAN  LAND  &  CATTLE  COMPANY  OF 
NEW  MEXICO,  Plaintiff  in  Error,  v.  E.  H.  LEES, 
Defendant  in  Error. 

SYLLABUS. 

1  JUDGMENT— FOREIGN    JUDGMENT—    EFFECT—   ER- 

RORS. 

Where  a  judgment  was  recovered  in  another  state  against 
a  corporation  by  an  erroneous  name,  and  the  complaint  in  * 
an  action  on  the  judgment  in  this  Territory  contains  an  al- 
legation that  the  corporation  sued  in  this  case  is  the  identi- 
cal one  sued  and  against  which  the  judgment  was  obtained 
in  the  other  state,  such  misnomer  is  no  defense  to  the  action, 
and  could  only  be  taken  advantage  of  by  a  plea  in  abatement 
ia  the  suit  in  which  the  first  judgment  was  recovered. 

2  SAME— FRAUD. 

In  an  action  on  a  judgment  of  a  sister  state  defendant 
cannot   collaterally   attack   the  judgment   on   the  ground   of 
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fraud,  alleged  to  consist  in  the  false  and  perjured  testimony 
of  plaintiff's  witnesses,  and  it  is  immaterial  that  the  alleged 
fraud  was  not  discovered  until  long  after  the  judgment  by 
reason  of  the  death  of  the  treasurer  of  defendant  corpora- 
tion, who  had  made  a  settlement  with  plaintiff. 

(Ed.  Note. — For  cases  in  point,  see  Vol.  30,  Cent.  Dig. 
Judgment,  Sec.  1486.) 

3.     SAME. 

Code  Civ.  Proc.  Kan.  Sec.  575,  permitting  a  direct  at- 
tack upon  a  judgment  within  two  years  after  the  rendition 
thereof  does  not  entitle  the  judgment  debtor,  when  sued  on 
die  judgment  in  this  Territory  to  avail  himself  of  the  de- 
fense of  fraud  alleged  to  consist  in  perjured  testimony. 

* 

Error  from  tlio  diBtrict  court  of  Lincoln  county  before 
Kdwaud  a.  Mann,  and  Wm.  H.  Pope,  Associate  Justioos. 
Affirm  efl. 

Geo.  W.  Puiohard.  for  plaintiff  in  error. 

The  defendant  in  an  action  at  law  n)av  plead  an 
equitable  defense. 

See.  507,  Code  of  Civil  Procedure  of  Xew 
York:   Sub-Section  41  of  Art    1  of  Code  of 
Procedure,  Xew  Mexico;  Dobson  v.  Pearce,  12 
X.  Y.  15()  at  p.  1G4 ;  Bank  of  China  v.  Morse, 
44  App.  Div.  4;]5,  X.  Y. ;  Madison  v.  Benedict, 
73  App.  Div.  112,  X.  Y. ;  Wendling  v.  Pierce, 
27,  App.  Div.  517:  McGoan  v.  The  Metropoli- 
tan Elevated  Rv.  Co.  '133  X.  Y.  9;  Dada  v. 
Piper,  41  ITun.  254,  p.  255. 
The  power  of  a  court  of  equity  to  set  aside  and  avoid 
judp^ents. .  when   j)r()eured   by   fraud   or   perjury,  is  un- 
doubted . 

X.  Y.  C.  P.  R.  V.  Harold.  (>5  How.  89; 

Huggins  V.  King,   7  Barb.    GIG;    Dobson    v. 

Pearce,   12   X.   Y.   150;  Story   Eq.  Jur.    Soc. 

252. 

In  an  action  upon  a  judgment  the  defense  may  be 

inter])osed   that  the  judgment  was  obtained  by  fraud. 

State  of  Michigan   v.    Phoenix   Bank   of 
the  City  of  Xew  York,  33  X.  Y.  1,  at  page  25 : 
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Gray  v.  Richmonds  Bicycle  Company,  167  N". 
Y.   348-359,;  Mandeville  v.  Reynolds  68   N. 
Y.  528  at  page  543 ;  Ward  v.  Town  of  South- 
field,    10    N".    Y.    287;    Warren  Mfg.    Co.    v. 
Aetna  Ins.  Co.  29  Fed.  Cases,  295;  Kinnier 
V.  Kinnier,  45  N.  Y.  535  at  p.  542 ;  Ward  v. 
Qunlivin,  57  Mo.,  425. 
The  defense  of  fraud  in  obtaining  a  judgment  may 
be  made  by  plea  in  a  court  of  law  in  an  action  upon  a 
judgment  from   another  state. 

Coffee  V.  N^eely,  49  Tonn.  304;  Lozicr  v. 
Westcott,  26  X.  Y.*  146  at  p.  153 :  Richardson 
V.  Trimble,  38  Hun.  409. 
In  a  demurrer,  not  only  the  allegations  of  the  com- 
plaint, but  the  reasonable  intendment  thereof   must   ])e 
considered  a$  admitted  by  the  demurrer. 

Davis  V.  Conue,  151  N.  Y.  17,  at  p  178; 
Douglas  V.  Coonley,  156  N.  Y.,  521-528; 
Schlesinger  v.  Burland,  42  Misc.  206-208: 
Vinal  V.  Continental  Construction  Co.,  53 
Hun.  274-251;  Galbraith  v.  Daily.  37  Misc. 
156-158;  Hale  v.  Omaha  Bank,  49  X.  Y.  626; 
Dalla^s  County  v.  McKenzie,  94  IT.  S.  660: 
Fletcher  v.  Jones,  64  Hun.  274. 

Geo.  B.  Barber.  Vaxdervker  &  Martix,  for  defend- 
ants in  error. 

xV  verbal  misnomer  in  the  name  of  a  party  to  a  suit 
does  not  render  a  judgment  void. 

1  Freeman  on  Judgments,  2T4:  Union 
Trust  Co.  of  N.  Y.  v.  Atchison,  Topeka  ft  San- 
ta Fe  Ev.  Co.,  42  Pac.  89 ;  Lafavette  Ins.  Co. 
V.  MaMiard,  18  How.  341;  Wilson  &  Co.  v. 
Baker,'  2  N.  W.  481 :  Pape  v.  Capital  Bank, 
20  Kan.  440 :  Minot  v.  Curtis,  7  Mass.  441 ; 
Walrath  v.  Campbell  28  Mich.  Ill :  7  Am.  & 
Eng.  Ency.  of  Law  (2nd  Ed.)  687:  School 
Dist.  V.  Griner,  8  Kas.  224. 
The  error  of  misnomer  must  be  attacked  in  the 
pleadings. 

1  Chittv  PI.   157:  Gilbert    v.    N'antuci'ket 
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Bank,  5  Mass.  97;  Com.  v.  Bedhani,  16  Mass. 
141;  Trustees  of  M.  E.  Church  v.  Tn'on.  1 
Denio,  451 ;  Gray  v.  Monongahela  Xov.  Co.  2 
Watts  &  Serg.  156 ;  Hoffield  v.  Board  of  Edu- 
cation, 33  Kas.  ()44;  ^\ngol  and  Ames  on  Cor- 
porations, 11th  Ed.,  Sees.  650,  651 :  Insurance 
Co.  v.  French,  59  V.  S.  404 ;  Bank  v.  Jaggers, 
31  :Md.  38;  Bank  v.  Ever,  60  Pa.  St  436; 
Freeman  on  Judgments,  Sec.  154 ;  Sherman 
V.  Proprietors  Connecticut  Eiver  Bridge.  11 
Mass.  338;  Guinard  v.  Heysinger,  15  Til.  288. 
A  defendant  who  has  answered  in  the  name  hv  which 

he  is  sued  cannot  take  advant^ige  of  the  misnomer. 

Mc.Creery  v.  Everding,  54  Cal.  168;  Da- 
vis V.  Taylor,  41  111.  405 ;  First  Baptist  Society 
V.  Robinson,  21  N.  Y.  '>34. 
An  action  to  vacate  a  judgment  for  fraud  cannot  be 

prosecuted  after  two  years. 

Sanford  v.  Weeks,  50  Kansas,  839;  Free- 
man on  Judgments,  (4th  Ed.)  Sec.  289;  Hills- 
boro  V.  Xichols,  46,  X.  H.  379;  Engstrom  v. 
Shermom,  137  Mass.  153;  Phillips  on  Evi- 
dence, Xote  265;  Dunlap  v.  Glidden,  31  Me. 
435 ;  Cunningham  v.  Brown,  46  Am.  Dec.  140 ; 
Smith  V.  Lewis,  3  Johns,  157;  Freeman  on 
Judgments,  Sees.  475-466  and  489;  Pico  v. 
Cohn.  25  Pac.  (Cal.)  970;  U.  S.  v.  Throck- 
morton, 98  U.  S.  65,  66;  Burpee  v.  Smith 
Walk,  Chan.  327;  Cattle  v.  Cole  and  Cole,  20 
Iowa,  481;  Snow  v.  Mitchell,  37  Kan.  636; 
Zellerbach  v.  Allenberg,  7  Pac.  908;  Wells 
on  Res  Ad  judicata,  499;  Pearce  v.  Olney,  22 
Conn.  544;  Wierich  v.  DeZoya,  7  Til.  385; 
Kent  v.  Richards,  3  Md.  Chancery  392;  Smith 
V.  Tiowry,  1  Johns  (N.  Y.)  Ch.  3*20;  De  Lewis 
V.  ^feek  et  al.,  2  Iowa,  55. 

STATEMENT  OF  PACTS. 

This  is  a  suit  upon  a  judgment  recovered  by  the  de- 
fendant in  error  against  the  plaintiff  in  error  in  the  name 
of  El  Capitan  Land  &  Cattle  Cpmpany,  for  the  sum  of 
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twenty-four  hundred  and  forty-two  ($2,442.00)  dollars. 
This  judgment  was  recovered  in  the  district  court  in  and 
for  the  county  of  Beno,  in  the  state  of  Kansas,  on  the  9th 
day  of  April,  1901,  and  was  afterwards  affirmed  by  the 
supreme  court  of  that  state. 

The  complaint,  to  which  is  attached,  as  '^Exhibit  A,** 
an  exemplification  of  the  judgment  roll  of  the  courts  of 
the  state  of  Kansas,  containing  all  of  the  proceedings  in 
the  courts  of  that  state  relating  to  the  recovery  of  said 
judgment,  was  filed  in  the  district  court  of  Lincoln  coun- 
ty. New  Mexico,  September  18th,  1903.  A  demurrer  was 
interposed  by  the  plaintiff  in  error,  upon  the  ground  that 
the  Kansas  judgment  was  a  nullity  for  the  reason  that 
the  complaint  disclosed  the  fact  that  the  judgment  was 
not  rendered  against  the  defendant  in  the  lower  court, 
plaintiff  in  error  here.  The  demurrer  was  overruled  by 
the  court  June  30th,  1904,  with  leave  to  answer  within 
thirty  days.  The  plaintiff  in  error  filed  its  answer  /in 
the  court  below,  July  21st,  1904,  to  which  answer,  the  de- 
fendant in  error  interposed  a  demurrer,  denying  the  suffi- 
ciency of  the  answer  in  that  it  fails  to  set  up  a  counter 
claim  or  defense  in  law. 

The  county  of  Lincoln  having  been  transferred  from 
the  fifth  to  the  sixth  judicial  district  the  demurrer  was 
heard  by  Associate  Justice  Mann,  presiding  judge  of  the 
Sixth  Judicial  District,  and,  on  the  12th  day  of  Decem- 
ber, 1904,  the  demurrer  was  sustained  by  the  court,  and 
30  days  were  allowed  for  the  amendment  of  the  answer. 
The  plaintiff  in  error  elected  to  stand  by  its  answer,  judg- 
ment was  rendered  for  the  defendant  in  error  for  twenty- 
seven  hundred  and  thirty-three  81-100  ($2,733.81)  dol- 
lars, the  balance  found  due. 

OPINION  OP  THE  COURT. 

MTIE,  J. — The  first  and  second  assignments  of  error 
are  based  upon  the  first  six  paragraphs  of  the  answer  which 
seeks  to  set  up  a  misnomer  in  the  Kansas  case,  as  a  de- 
fense in  the  present  suit. 

The  plaintiff  in  error  denies  that  the  Kansas  judg- 
ment was  rendered  against  it,  because  that  judgment  was 
rendered  against  the  '^1  Capitan  Land  &  Cattle    Com- 
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pany  instead  of  the  "El  Capitan  Land  &  Cattle  Company 
of  New  Mexico/' 

The  complaint  in  the  present  case  contains  an  alle- 
gation that  the  corporation  sued  in  this  case  is  the  identi- 
cal one  sued  and  against  which  the  judgment  was 

1  obtained  in  the  Kansas  court,  therefore,  the  case  of 
the  Lafayette  Ins.  Co.,  v.  French,  18  How.  404,    a 

leading  case  upon  this  subject,  seems  to  be  decisive  of 
these  assignments  of  error.    In  that  case  the  court  said : 

"If  the  judgment  was  recovered  in  Ohio  against  the 
company  by  an  erroneous  name  but  the  suit  upon  the 
judgment  was  brought  in  Indiana  against  the  company 
using  its  charter  name  correctly,  accompanied  by  an  aver- 
ment that  it  was  the  same  company,  this  mistake  is  no 
ground  of  error;  it  could  only  ])e  taken  advantage  of  by 
a  plea  in  abatement  in  the  suit  in  which  the  first  judg- 
ment was  recovered." 

This  matter  was  considered  by  Mr.  Justice  Pope  of 
the  Fifth  Judicial  District  upon  demurrer  to  the  com- 
plaint. The  court  held,  that  there  was  no  plea  in  abatement 
interposed  in  the  Kansas  court  so  as  to  take  the  case  out 
of  the  pun-iew  of  the  case  above  referred  to  and  therefore 
overruled  the  demurrer.  In  sustaining  the  demurrer  to 
the  answer,  the  court  below,  Mr.  Justice  Mann,  concurred 
IP  the  views  expressed  by  Mr.  Justice  Pope,  upon  this 
branch  of  the  case,  and  upon  the  authority,  also  of  the 
case  of  the  Lafayette  Ins.  Co.,  v.  French,  supra.,  the  rul- 
ing of  the  court  below,  was  correct,  as  this  issue  could 
only  be  raised  in  the  Kansas  court.  1  Freeman  on  Judg- 
ments, (4th  Ed.)  279;  Wilson  &  Co.,  v.  Baker,  2  N".  W. 
481;  Pope  v.  Capital  Bank,  20  Kan.,  440:  Minot  v.  Cur- 
tis, 7  Mass.,  441;  Walrath  v.  Campbell,  28th  Mich.  Ill; 
McCrary  v.  Everding,  54  Cal.  168. 

The  remaining  three  assignments  of  error  may  be 
considered  together  as  thev  relate  to  the  subject  of  the 

remaining  paragraphs  of  the  answer,  which  are,  that 

2  the  judgment  in  the  Kansas  court,  was  obtained  by 
fraud. 

The  answer  su])8tantially  alleges  that  the  account  sued 
on  in  the  Kansas  court,  and  upon  which  judgment  was 
rendered,  was  assigned  to  the  defendant  in  error  by  one 
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J.  M.  Hockett;  that  prior  to  the  assignment  the  company 
had  fully  "settled,  liquidated  and  discharged  all  the  in- 
debtedness owing  by  the  defendant  to  said  Hockett  ♦  *  ♦ 
ir  eluding  in  said  settlement  the  items  of  said  account  for 
twenty-four  hundred  and  forty  ($2,440.00)  dollars.  It  is 
further  alleged,  that  upon  the  trial  of  the  cause  in  the 
Kansas  court,  Hockett,  testified  falsely  to  the  correctness 
of  the  account,  and  that  at  the  time  Hockett  so  testified 
both  he  and  the  defendant  in  error,  Lees,  knew  that  all 
of  that  portion  of  the  account  of  date  prior  to.  March  1st, 
1899,  had  been  fully  settled  and  liquidated,  and  that,  to 
that  extent,  the  testimony  of  Hockett  was  false.  It  is  fur- 
ther alleged,  that  this  settlement  was  made  by  the  treas- 
urer of  the  company,  and  Hockett,  and  that  the  company 
had  no  knowledge  thereof  until  long  after  the  trial  and 
judgment  in  the  Kansas  court,  by  reason  of  the  death  of 
said  treasurer. 

Counsel  for  plaintiff  in  error  contends,  first,  that  an 
equitable  defense  may  be  interposed  in  an  action  at  law; 
and,  second,  that  the  defense  of  fraud  may  be  set  up  in 
an  action  upon  a  foreign  judgment. 

These  propositions  of  law,  may  be  conceded  to  be 
correct,  in  a  proper  case,  but  the  question  still  remains, 
whether,  or  not  the  case  at  bar,  is  one  in  which  the  relief 
sought  can  be  granted,  upon  the  facts  above  stated. 

The  plaintiff  in  error  seeks  to  attack  collaterally  the 
judgment  of  a  sister  state  upon  the  ground  of  fraud  which 
is  alleged  to  consist  in  the  false  and  perjured  testimony  of 
the  witness  Hockett. 

Black  on  Judgments  Vol.  1,  Sec.  296,  lays  down  the 
following  rule: 

"It  is  the  unquestioned  doctrine  of  the  courts  that  a 
party  to  a  judgment  cannot  impeach  it  collaterally  on  the 
ground  that  false  testimony  was  given  at  the  trial,  on 
which  testimony  the  judgment  was  rendered,"  Citing 
Billing  V.  Murrv,  6  Ind.  324 ;  Fisk  v.  Miller,  20  Tex.  579 ; 
The  Acorn,  2nd  Abb.  (F.  S.)  434;  Green  v.  Green,  2 
Gray,  361. 

The  easc»  of  the  Tnited  States  v.  Throckmorton,  is 
directly  in  point  and  seems  to  be  conclusive  here.  In  this 
case  a  patent  for  lands  was  sought  to  be  set  aside  upon  the 
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ground  that  it  had  been  obtained  upon  false  testimony 
and  a  false  and  forged  certificate.  The  court,  in  affinn- 
ing  a  decree  of  the  district  court  sustaining  a  demurrer  to 
the  bill,  'and  after  citing  several  cases  in  point,  said : 

"Wo  think  these  decisions  establish  the  doctrine  on 
which  we  decide  the  present  case,  namely,  that  the  acts 
for  wliich  a  court  of  equity  will,  on  account  of  fraud,  set 
aj^ide  or  annul  a  judgment  or  decree,  between  the  same 
parties,  rendered  by  a  court  of  competent  jurisdiction, 
have  relation  to  frauds,  extrinsic  or  collateral,  to  the  mat- 
tor  tried  by  the  first  court,  and  not  to  a  fraud  in  the  mat- 
tor  upon  which  the  decree  was  rendered.  That  the  mis- 
chief of  retrying  every  case  in  which  judgment  or  decree 
rendered  on  false  testimony,  given  by  perjured  witnesses 
*  *  *  would-be  greater  by  reason  of  the  endless  nature  of 
the  strife,  than  any  compensation  arising  from  doing  jus- 
tice in  individual  cases."  The  learned  Justice  (Miller) 
ir'  the  case  above  refererd  to  quotes  with  approval  the  lan- 
guage of  the  court  in  Green  v.  Green,  2  Gray  (Mass.)  361, 
ill  which  he  says:  "The  maxim  that  fraud  vitiates  every 
proceeding  must  be  taken,  like  other  general  maxims,  to 
apply  to  cases  where  proof  of  fraud  is  admissible.  But 
where  the  same  matter  has  been  a/^tually  tried,  or  so  in 
i'isue  that  it  might  have  been  tried,  it  vt  not  ofjain  admissi- 
hie:  the  party  is  estopped  to  set  up  such  fraud,  because 
th(»  judgment  is  the  highest  evidence  and  cannot  be  con- 
tradicted." 

It  will  be  observed,  that  it  is  not  everv  kind  of  fraud 
which  constitutes  an  equitable  defense  to  a  suit  upon  such 
a  judgment,  but  only  such  frauds  as  are  "extrinsic  or  col- 
lateral to  the  matter  tried  bv  the  first  court." 

Fraud,  in  relation  to  the  matter  actually  tried  or  so 
in  issue  that  it  might  have  been  tried,  is  not  available  as 
.1  defense  to  su<h  a  judgment :  As  to  such  fraud,  the  case 
above  referred  to,  holds,  that  "the  party  is  estopped  to 
set  up  such  fraud,  because  the  judgment  is  the  highest 
evidence  and  cannot  bo  oontradictod."  Vanco  vs.  Bnr- 
bnnk,  101  F.  S.  42;  Steele  v.  Smelting  Co..  106  TJ.  S. 
163;  Marshal  v.  Holmes,  141  F.  S.  5S9:  Yoorhees  v. 
Rank  of  tho  Fnitod  Stitos,  10  Pot.  449;  Christmas  v. 
l?rssoll.  r>  Wall.  305 :  Stewart  v.  Maxwell.  1   X.  M..  563: 
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Freeman  on  Judginontt^,  (4th  Ed.)  Sec.  28i) ;  Engstrojn 
V.  81ierborn,  137  Mass.  153;  Pico  v.  Cohn,  25  Pac.  537; 
Grav  V.  Barton,  (Mich.)  28  X.  W.  <si:  ;  In  re  Griffith,  84 
Cal."^  107. 

Bearintj  in  mind  the  law  as  declared  by  the  authori- 
ties above  cited,  it  is  clear  that  the  fraud  alleged  in  the 
answer  is  not  such  fraud  as  would  constitute  an  available 
defense  to  the  judgment  sued  on.  If  Hocketf s  testimony 
was  false,  even  to  the  extent  of  perjury,  it  is  evident  that 
it  was  concerning  a  matter  either  actually  tried  or  which 
niightrhave  been  tried  in  the  action  in  the  Kansas  court. 
Ir  fact,  it  appears,  that  tlie  judgment  was  rendered  upon 
the  testimony  given  by  Hockett  as  to  the  correctness  of 
the  account — which  is  alleged  to  have  been  false — and 
hence  the  fraud  alleged  related  to  an  issue  actually  tried. 

Counsel  for  plaintiff  in  error,  contends,  that  tliere 
was  fraudulent  concealment  and  collusion  as  to  the  settle- 
ment which  distinguishes  this  case  from  those  above  re- 
ferred to,  but  we  see  no  difference  in  the  principle:  for  if 
there  were  such,  it  was  in  relation  to  matters  tried  in  that 
case  or  which  were  within  the  power  of  the  company  to 
have  litigated.  The  alleged  fact  that  owing  to  the  death 
of  the  treasurer  of  the  company  who  made  the  settlement, 
the  company  was  not  sufficiently  informed  to  enable  it  to 
make  this  defense  until  long  after  judgment  was  ren- 
dered in  the  Kansas  court,  does  not  serve  to  render  it 
available  as  a  defense  or  counter  claim  in  an  attack  upon 
a  foreign  judgment,  although  it  might  lie  available  in  a 
direct  attack,  in  a  proper  case. 

In  Section  489  ^fr.  Freeman  savs:  ^'It  must  be 
borne  in  mind  that  it  is  not  fraud  in  the  cause  of  action, 
but  fraud  in  its  management,  which  entitled  a  party  to 
relief. 

"The  procuring  of  a  judgment  by  perjury,  or  subor- 
ination  of  perjurv,  is  doubtless  a  fraud,  and  such  a  fraud 
as  would  induce  equity  to  grant  relief,  were  it  not  for  the 
fact  that  its  existence  can  rarelv  or  never  be  ascertained 

■ 

otherwise  than  by  trying  anew  an  issue  already  tried  in 
the  fonner  action.  Whenever  an  issue  exists  in  anv  action 
or  proceeding,  each  of  the  parties  should  antici])ate  that 
his  adverser}'  will  offer  evidence  to  su])port  bis  side  of  it, 
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and  should  be  prepared  to  meet  such  evidence  with  coun- 
ter-proofs/' ^ 

Under  Section  575  of  the  Kansas  Code,  a  direct  at- 
tajck,  upon  a  judgment  may  be  made  for  two  years  after 
the  rendition  thereof,  within  which  time,  the  fraud  al- 
leged would  have  been  available,  but  under  no  circum- 
stance could  the  alleged  fraud  set  up  in  the  answer,  con- 
stitute a  defense  to  this  action. 

In  sustaining  the  demurrer  to  the  answer,  and,  upon 
the  plaintijff  in  error's  refusing  to  plead  further  but 
electing  to  stand  by  its  demurrer,  rendering  judgment  for 
the  amount  due  the  defendant  in  error,  together  with  in- 
terest and  costs,  no  error  was  committed  by  the  court  be- 
low. 

The  judgment  of  the  court  below  is  affirmed  with 
costs,  and  it  is  so  ordered. 

William  J.  Mills,  C.  J.,  Tra  A.  Abbott,  A.  J.,  Frank 
W.  Parker,  A.  J.,  concur. 

Mann  A.  J.,  and  Pope,  A.  J.,  having  taken  part  in 
the  trial  below  took  no  part  in  this  decision. 


[No.  1100,  March  2,  1906.] 


OESOX  E.  CLARK,  Appellant,  v.  THE  APEX  GOLD 
MINING  COMPANY,  et  al..  Appellees. 

SYLLABUS. 

1.  The  denial  of  any  knowledge  or  information  suffi- 
cient to  form  a  belief,  in  relation  to  a  material  allegation 
of  a  complaint  puts  the  plaintiff  to  the  proof  of  It 

2.  A  finding  on^  a  question  of  fact  by  a  trial  court,  with- 
out a  Jury,  stands  in  place  of  a  verdict,  and  a  judgment 
founded  on  it  will  not  ordinarily  be  reversed  by  thie  court, 
if  there  is  any  substantial  evidence  to  support  it. 

3.  To  enable  a  stockholder  in  a  corporation  to  sustain 
in  a  court  of  equity,  in  his  own  name,  a  suit  founded  on  a 
right  of  action  existing  in  the  corporation  itself  i*nd  in 
which  it  is  the  appropriate  plaintiff,  there  must  exist  and  be 
established  by  evidence  as  a  foundation  of  such  suit,  some 
actual  or  contemplated  action  by  the  directors,  or  other  act- 
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ing  managers,  or  by  a  majority  of  the  stockholders  them- 
selves, which  is  oeyond  their  lawful  power,  or  fraudulent 
and  Bubyersive  of  the  interests  of  the  corporation  itself,  or 
of  the  other  shareholders. 

Appeal  from  the  district  court  of  Liiiooln  county, 
before  Edward  A.  Mann,  Associate  Justice.    Affinned. 

George  W.  Priohard,  for  appellant. 

Hewitt  &  Hudspeth,  for  appellees. 

The  judgment  is  void,  not  merely  voidable,  and  is 
therefore  open  to  collateral  attack.  The  property  must 
be  described. 

Sec.  4157  Compiled  Laws  of  New  Mexico, 
1897;   Knight  v.   Alexander,  38   Minn.  384; 
Wallace  v.  Brown,  22   Ark.    76;    Bidwell    v. 
Webb,  10  Minn.  59 ;  Ryan  v.  Staples,  76  Fed. 
721;   Pondexter  v.   Doolittle,    54    Iowa,    62;. 
Vaughn  v.  Stone,  et  al.,  55  Iowa  23;  Yenda 
V.  Wheeler,  9  Tex.  417;  Powers  v.  Bowdle,  3 
N.  Dak.  107;  Jackson  v.  Solomon,  117  Mich.; 
1  Cooley  on  Taxation,  742. 
All   taxable   property   shall   be   listed,   assessed   and 
taxed  each  year  in  the  name  of  the  owner  thereof  on  the 
first  day  of  March. 

Compiled    Laws    of    New   Mexico,    1897, 
Sec.   4026;   Compiled   Laws  of  New  Mexico, 
Sec.  4031.   * 
Assessment  in  a  wrong  name  or  against  a  wrong  per- 
son is  void. 

Johnson  v.  Mclntire,  1  Bibb.  295;  Bird 
V.  Benlisa,  142  V,  S.  670;  Weinrick  v.  Hens- 
ley,  121  Cal.  660:  Swieglc  v.  Gates,  9  N. 
Dak.  544-5:  Northern  Pac.  p.  K.  Co.  v.  Gal- 
vin,  85  Fed.  Rep.  812-13 ;  State  ex  rel.,  Thomp- 
son, 149  Mo.  443 :  Bear  v.  Choir,  36  Pac.  286 ; 
Perham  v.  The  Haverhill  Fibre  Co.  64  N.  H. 
2;  Vestal  v.  Morris,  11  Wash.  453:  McKeown 
V.  Collins,  38  Fla.  277 :  1  Cooley  on  Taxation 
Sec.  726  and  545. 
No  title  passed  out  of  the  company  nnder  this  sale; 
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the  sale  only  amounted  to  the  payment  of  the  tax;  the 
purchasers  at  the  sale  and  hv  virtue  of  it,  hold  it  as  the 
trustees  of  the  company. 

Lambom  v.  County  Com'rs.  9T  V.  S.  184; 
Coppinger  v.  Rice,  33  ('alif.  4f)S;  Barrett  v. 
American,  36  Cal.  328;  Gorwood  v.  Hastings. 
38  Cal.  217 ;  Burns  v.  T^wis,  86  Ga.  591 ;  Hig- 
gins  V.  Crosby,  40  111.  261 ;  Cooper  v.  Jack- 
son, 99   Ind.  567;  Manning    v.    Bovard,    87 
Iowa,  648;  Cone  v.  Wood,    108    Iowa,    260; 
Johnson   v.   Smith,   70   Ala.   108:   Christy   v. 
Fisher,  58  Calif.  256;  Pleasants  v.  Scott,  21 
Ark.  370 ;  Lewis  v.  Wood,  99  111.  525. 
An  agent  entrusted  with  the  payment  of  taxes,  who 
makes  a  purchase  of  his  principaPs  lands  at  tax  sale,  or 
is  interested   in  such    purchase,    cannot    maintain    title 
against  his  principal,  even  though  the  principal  neglected 
to  supply  the  means  with  which  to  pat  the  taxes. 

Krutz  &  Campbell  v.  Fisher,  8  Kan.,  97: 
Cone  V.  Wood,  108  Iowa,  231 ;  Ijamhorn  v. 
Countv  Commissioners,  97  U.  S.  181 :  Sweet 
V.  Jacocks,  6  Paige  Ch.  355:  Pinnock  v. 
Clough,  42  Am.  Dec.  521  :  Switzer  v.  Skiles. 
3  Gilmore.  59:  Follanshee  v.  Hilbreth,  17  111. 
522:  Mitchell  v.  Aten,  37  Kas.  33:  Tyler  v. 
Sanborn,  128  111.  136:  Barton  v.  Moses,  32 
111.  50;  Maxfield  v.  Willey,  46  Mich.  252; 
Murdock  v.  Milhiso,  84  Mo.  97:  McMahon  v. 
McGraw,  2(5  Wis.  615:  Bernol  v.  I.ynch,  36 
Calif.  135:  Gonzales  v.  Bortelsman,  143  111. 
()34:  Mathews  v.  Light,  32  Me.  305:  Bower- 
man  V.  Officer,  53  Iowa,  640:  Shav  v.  McXa- 
mara,  54  Calif.  169;  Young  v.  Goodhue,  106 
Iowa,  447:  Morris  v.  Joseph,  91  Am.  Dec.  386. 
The  tax  deed  fails  to  recite  the  matters  and  tilings 
up(m  which  it  is  based,  and  is  void  on  that  account. 

He  Freeze  v.  Quint,  94  Cal.  653. 
But  a  more  serious  objection  to  the  'deed  is,  that  it 
was  given  by  the  sheriff  before  the  ex])iration  of  the  stat- 
ntorv  period  of  three  veare. 
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Sec.  4100  of  Coinp.  Laws,  X.  M.   1897; 
Sec.  23,  p.  57,  Session  Laws,  1899. 
A  sheriff's  deed  executed  before  the  expiration  of  the 
redemption  j)eriod  is  absolutely  void. 

Caleb  V.  Coates,  36  Kas.  191;  Fuller    v. 

Shedds,  161   111.  462;  Little  v.   Edwards,  84 

Wis.  649:  Goshorn  v.  Wing,  10    Mich.    486; 

Benhani  v.  Kepper,  Gl  Cal.  331 ;  Hall  v.  Yale, 

45  Cal.  584;  Froeiuan  on  Executions,  392;  25 

Encv.  of  Law,  807 ;  Cooley  on  Taxation,  Vol. 

2,  p.  993. 

It  is  incuml)ent  on  the  defendants  in  error  to  prove 

everything  essential  to  the  validity  of  their  tax  title.  The 

burden  is  on  them. 

Cone  V.   Wood,   108    Iowa,  260;  Jackson 
V.  Shepard,  17  Am.  Dee.  502  and  Xote;  Thorp 
V.  Johnson,  4  Hill,  92;  Polk  v.  Hose,  25  Md. 
•   153;  Xorris  v.' Russell,  5  Cal.  249;  McGahen 
V.  Carr,  6  Iowa,  331 ;  Lyon,  et  al.,  v.  Hunt, 
et  al.,  11  Ala.  295;  Ponkendorf  v.  Taylor,  4 
Pet.  349;  Blossom  v.  Cannon,  14  Mass.  177; 
Brown  v.  Wright,  42   Am.  Dec.  481;  Cooley 
on  Taxation,  2  Vol.  916. 
It  would  have  been  useless  to  have  requested  the  cor- 
poration to  bring  this  suit.    The  law  does  not  require  the 
doing  of  a  useless  or  vain  thing.      * 

Mussina  v.    Goldthworte,  34    Tex.   125; 
Brewer  v.  Boston  Theater,    104    Mass.    378; 
Smith  V.  Dorn,  96  Cal.  73 ;  Thompson  on  Cor- 
'  porations,  Vol.  4,  Sec.  4504. 

The  president  has  power  to  appoint  agents  and  em- 
ploy attorneys  for  the  corporation. 

American  Ins.  Co.  v.  Oakley,  38  Am.  Dec. 
561-564;  Keno  Water  Co.  v.  Lute,  17  Xev. 
'203:  Northern  I?.  Co.  v.  Bastian,  15  Md.  494; 
Sistaro  v.  Best,  16  X.  Y.  611;  Patterson  v. 
Smelting  Works,  35  Ore.  96;  21  Ency.  of  Law 
852;  Gribbins  v.  Bank  of  Commerce,  79  111. 
App.  150 ;  Trade  v.  X'elson,  162  111.  431  ;  21 
Ency.  of  Law,  585:  2  Cook  on  Corporations, 
Sec'  716. 
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The  appointment  of  the  custodian  herein  was  regu- 
lar in  all  respects,  and  the  taxation  of  his  compensation 
against  the  property  or  fund  in  litigation,  was  proper. 

Crumlich  v.  Shenandoah  Valley  R.  Co., 
40  W.  Va.,  627;  Hutchinson  v.  Hampton,  1 
Mont  39 ;  Morse  v.  Hannibal,  etc.,  R.  Co.,  72 
Mo.  585;  Cutter  v.  Pollock,  7  N.  Dak.  631; 
Heubrer  v.  Dawson,  18  Ore.  474;  Beckwith  v. 
Carroll,  56  Ala.  12;  Ferguson  v.  Dent.  46 
Fed.  88. 

STATEMENT  OF  FACTS. 

The  plaintiff,  Orson  E.  Clark,  alleges  in  his  com- 
plaint that  in  May,  1902,  by  the  purchase  of  certain 
stock,  he  became  and  that  he  still  is  a  shareholder  in  the 
Apex  Gold  Mining  Company,  a  corporation  organized 
imder  the  laws  of  New  Mexico,  Aug.  6,  1894;  that  said 
company,  Aug.  10,  1894,  became  the  owner  of  certain 
tracts  of  land  in  Lincoln  county.  New  Mexico,  then  and 
at  the  time  of  filing  his  complaint  of  the  value  of  seventy- 
five  thousand  dollars ;  that,  from  the  beginning,  the  affairs 
of  said  company  were  carelessly,  negligently  and  extrava- 
gantly managed  by  its  directors;  that  they  contracted 
debts,  suffered  various  judgments  to  be  taken  out  against 
it,  one  in  particular  for  taxes  alleged  to  be  due  on  the 
property  of  the  company,  of  fourteen  hundred  and  seven- 
ty-five dollars,  entered  originally  in  October,  1899,  and 
as  amended  Aug.  29,  1901,  which  the  plaintiff  says  was 
invalid,  and  that  all  such  acts  and  omissions  were  for 
the  purpose  of  enabling  the  directors  and  a  few  sharehold- 
ers to  get  possession  of  the  property  of  the  company,  and 
to  cheat  and  defraud  the  other  shareholders.  The  com- 
plaint, however,  does  not  specify  who  the  directors  or 
shareholder,  who  were  guilty  of  such  fraudulent  acts 
or  purpose,  or  who  were  the  shareholders 
against  whom  those  acts  were  directed  prior  to 
^November  7,  1900,  and  does  not  connect  the  plaintiff' 
or  any  of  the  dofondants  in  the  case  at  bar  with  the  affairs 
of  the  company  until  the  date  last  named,  when,  it  is  al- 
leged, the  defendants  A.  F.  Smith,  and  S.  P.  WardwelK 
with  Charles  M.  Putnam,  were  elected  directors  and  the 
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former  was  chosen  president;  that  thereupon  the  said 
Smith  and  Wardwell  at  once  combined  and  confederated 
together  to  cheat  and  defraud  the  minority  shareholders 
in  said  company  and  in  furtherance  and  execution  of  such 
purpose  acting  especially  with  and  through  Louis  G. 
Brockway  and  William  Watson,  two  others  of  the  defend- 
ants, allowed  and  had  a  pretended  sale  of  the  property  of 
the  company  under  an  execution  issued  on  said  tax  judg- 
ment, had  a  conveyance  made  to  the  said  Watson,  that 
he  immediately  gave  a  deed  of  the  same  to  the  said  Brock- 
way,  and  he,  the  said  Brockway,  conveyed  it  to  the  Lynn 
Mining  &  Industrial  Company,  a  corporation  organized 
under  the  laws  of  the  Territory  of  New  Mexico,  one  of 
the  defendants,  which  the  plaintiff  says  was  organized  for 
the  purpose  of  and  as  an  instrument  in  carrying  out  the 
alleged  fraudulent  purpose  of  the  defendants.  Smith  and 
others,  especially  Smith. 

The  plaintiff  alleges  various  acts  of  the  defendants 
as  details  of  the  combination  and  conspiracy  to  defraud, 
which  it  sets  up,  and  prays  that  the  execution  on  the  tax 
judgment  above  named,  which  was  issued  from  said  dis- 
trict court,  Sept.  9,  1901,  the  sale  on  said  execution, 
made  Oct.  12,  1901,  the  deed  to  William  Watson,  made 
in  pursuance  of  said  sale,  Oct.  14,  1901,  and  the  deed 
made  by  the  latter  to  the  L\Tm  Mining  &  Industrial  Com- 
pany, Dec.  20,  1902,  be  adjudged  and  decreed  null  and 
void;  and  for  further  relief  on  the  same  lines. 

The  Lynn  Mining  &  Industrial  Company,-  William 
Watson  and  John  G.  Brockway,  appeared  and  answered; 
the  other  defendants  were  defaulted. 

OPINION  OF  THE  COURT. 

ABBOTT,  J.— It  is  claimed  by  the  appellant  that 
the  allegations  in  his  complaint,  suiBcient  to  establish  his 

cause  of  action  and  right  to  the  relief  prayed  for,  are 
1     not  denied  by  the  answer.  That  claim  is  based,  in  part, 

on  the  form  of  the  denial  used,  which  is  that  the  de- 
fendant has  not  ^Tmowledge  or  information  suflBcient  to 
form  a  belief*  as  to  the  matter  alleged.  Such  an  answer 
in  sufficient  to  put  the  plaintiff  to  the  proof  of  the  mate- 
rial fact  as  to  which  it  is  made.    Sub-Sec.  10  of  Sec.  2685, 
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Compiled  Laws  of  1897 ;  1  Enc.  PI.  &  Pr.  pp.  808,  809, 
877 ;  Bliss  on  Code  Pleading,  Sec.  326. 

We  come  next  to  the  question  whether  the  plaintiff 
has  established  by  evidence  his  right  to  maintain  in  his 

own  name,  as  a  shareholder  in  the  Apex  Gold  Mining 

2  Company,  an  action  which  ordinarily  could  be  brought 
only  in  the  name  of  the  company  itself.  That  question 

was  determined  by  the  trial  court  in  the  negative.  It 
found  as  a  fact  that  there  was  not  sufficient  evidence  sub- 
mitted in  the  cause  to  sustain  the  allegation  of  fraud  on 
which  the  plaintiff  based  this  action  and  his  right  to  main- 
tain it  as  an  individual  shareholder. 

Findings  of  the  trial  court  without  a  jury  on  ques- 
tions ol  fact,  have  the  same  standing  as  the  verdict  of  a 
jury  in  this  court,  and  a  judgment  based  on  such  finding 
will  not  ordinarily  be  reversed  if  there  is  any  substantial 
evidence  to  support  it.  Torlina  v.  Trorlicht,  5  N.  M.,  148 
and  cases  cited.  Field  v.  Romero,  7  N.  M.  (>30;  Givens 
V  .Veeder,  9  N.  M.,  25G;  Colman  v.  Romero,  11  N^.  M., 
533;  Ortiz  v.  First  National  Bank  of  Las  Vegas,  78  Pac. 
529;  Candelaria  v.  Miera,  decided  at  the  present  tenn. 
Certainly  it  cannot  be  said  that  there  is  no  sufficient  evi- 
dence to  support  the  finding  now  in  question. 

There  were,  it  is  true,  circumstances  disclosed  bv 
the  evidence  which,  unexplained,  might  well  have  led  the 

plaintiff  to  suspect  the  existence  of  the  fraud  and 

3  collusion  which  he  alleged  in  his  complaint.     It  ap- 
pears affirmatively  from  the  evidence,  however,  that 

the  tax  judgment  which  the  plaintiff  asks  to  have  set 
aside,  was  in  existence  months  before  the  defendants  who 
were  charged  with  fraud  and  collusion  in  relation  to  it, 
had  any  part  in  the  management  of  the  affairs  of  the  Apex 
Gold  Mining  Company;  that  apparently  there  was  no  one 
sufficiently  interested  in  it  to  furnish  money  for  the  pay- 
ment of  that  or  other  claims  against  it,  except  the  de- 
fendant Smith,  who,  after  he  became  president,  in  Novem- 
ber, 1900,  made  some  advances  for  such  purposes  from 
his  own  funds ;  that  the  defendant,  Brockway,  had  no  au- 
thority from  the  Apex  Gold  Mining  Company,  or  its 
directors,  for  anything  he  did  in  the  premises,  that  he 
did  not  use  its  money  for  the  purchase  of  the  real  estate 
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sold  under  the  tax  judgment,  nor  did  Watson  use  its 
money,  or  that  of  any  one  of  the  defendants,  in  the  pur- 
chase of  it. 

The  claim  of  the  plaintiff  to  the  contrary,  rests  main- 
ly on  the  evidence  that  Brockway,  prior  to  the  sale  under 
said  judgment,  said  he  had  come  to  New  Mexico  to  settle 
the  claims  against  the  Apex  Gold  Mining  Company,  and 
showed  the  money  which  he  said  he  had  brought  for  the 
purpose.  It  may  be  that  he  came  with  that  intent  and 
found  the  affairs  of  the  company  in  such  condition  that 
his  purpose  was  abandoned;  but,  certainly,  the  fact,  if  it 
wafi  one,  that  he  once  made  such  a  statement,  could  not 
outweigh  the  direct  testimony  that  he  did  not  finally  act 
under  the  authority  or  with  the  funds  of  the  company. 

There  remains,  therefore,  no  ground  alleged  in  the 
complaint  on  which  the  plaintiff  can  maintain  this  action 
imder  what  we  understand  to  be  the  prevailing  rule  as 
stated  in  the  case  of  Hawes  v.  Ockland,  104  F.  S.,  ]).  450, 
and  given  in  substance  in  the  Syllabus.  See  also,  4 
Thompson  on  Corporations,  Sec.  4501. 

Such  being  our  conclusion,  we  do  not  think  it  neces- 
sary to  consider  the  other  questions  raised  by  the  appel- 
lant, except,  that  relating  to  the  allowance  of  costs  by  the 
district  court. 

Assuming  that  the  motion  to  re-tax  the  costs  was 
seasonably  made,  we  still  see  no  reason  for  interfering 
with  the  decision  of  the  district  court,  in  the  matter  of 
charging  the  plaintiff  with  the  amount  paid  the  custo- 
dian of  the  property  in  controversy,  during  the  liti.2:ation, 
who  was  appointed  by  the  court,  on  motion  of  the  plain- 
tiff, as  part  of  the  costs.  The  decision  of  the  trial  court 
•in  such  a  question  is  generally  treated  as  final,  unless 
there  has  been  a  clear  abuse  of  discretion.  Pearce  v.  Cas- 
tain,  3  Ga.  226;  Clark  v.  Reid,  11  Pick.  (Mass.)  446; 
Shields  v.  Eogiolo,  7  Mo.  136 ;  Trustees  v.  Greenough,  105 
TJ.  S.,  538. 

Judgment  of  the  district  court  affirmed. 

William  J.  Mills,  C.  J.,  John  E.  McFie,  A.  J.,  Frank 
W.  Parker,  A.  J.,  Wni.  H.  Pope,  A.  J.,  concur. 

Mann,  A.  J.,  having  heard  the  case  below  did  not  par- 
ticipate in  this  decision. 
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BANK   OF  COM^IEIK^E,  Appellant,  v.  BAIHD   MIX- 
ING COMPANY,  Ltd.,  Appellee. 

SYLLABUS. 

1.  The  managing  agent  of  a  mining  corporation  has  no 
implied  power  to  pledge  the  credit  of  his  principal  by  draw- 
ing and  cashing  bills  of  exchange,  and  if  he  does  so  it  must 
be  by  reason  of  some  special  authorization. 

2.  One  who  discounts  a  bill  of  exchange  drawn  by  the 
managing  agent  of  a  mining  corporation  in  the  name  of  the 
principal,  without  inquiring  Into  the  authority  of  the  agent, 
does  so  at  his  peril. 

3.  A  general  finding  of  facts  by  the  court  where  a  jury 
is  waived,  is  sufficient  upon  which  to  base  a  judgment  and 
the  court  is  not  bound  to  make  special  findings  in  the  ab 
sence  of  a  request  therefor. 

Appeal  from  the  district  court  of  Bernalillo  countv, 
before  Ira  A.  Abbott,  Associate  Justice.     AflSmied. 

William  B.  Childeks,  for  appellant. 

An  action  lies  in  a  case  like  this  for  failure  to  accept 
drafts  or  to  have  them  accepted  and  paid. 

Exchange  Bank  v.  Hubbard,  62  Fed.  112; 
Merchants  Bank  v.  Griswold,  72  N".  Y.  474. 
The  court  erred  in  failing  and    omitting  to    make 
findings  of  fact  in  said  cause. 

Compiled  Laws,  1897,  Sec.  2999. 
^    Where  one  person  holds  another  out  as  his  agent  with 
certain  authority,  he  is  liable  for  his  acts  on  the  ground 
of  estoppel,  whether  he  actually  intends  to  be  bound  or 

not. 

1  Am.  &  Eng.  Ency.  of  Law,  959 ;  Bron- 
sons  Executor  v.  Chappell,  12  Wall.  683. 
The  intention  of  the  principal  is  immaterial, 

Johnson  v.  Christian,  128  U.  S.  374. 
What  the  principal  must  do  to  avoid  liability. 

1    Daniels     on    Negotiable    Instruments 
278  and  283. 
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And  as  to  notice  of  agents  mala  fides  Id.  284 :  Gen- 
eral authority  presumed  to  continue  until  its  revocation 
i3  generally  known.    Id.  288  and  296.    See  also. 

1  Am.  &  Eng.  Ency.  761-2-3;  Greenleaf 
on   Evidence,   Sees.    64    and    65;   Story    on 
Agency,  55;  Lyell  and  Teller  v.  Sanbourn,  2 
Mich.  109 ;  1  Mor.  Min.  Rep.  313 ;  Adams  Min. 
Co.  V.  Senter,  26  Mich.  73 ;  1  Mor.  Min.  Rep. 
241-2. 
Unless  those  with  whom  the  ageu^t  deals  have  notice 
or  the  limitations  of  the  agenfs  authority,  the  principal 
is  bound  by  his  acts  within  the  reasonable  scope  of  gen- 
eral authority. 

1  Am.  &  Eng.  Ency.  of  Law,  990;  90 
Am.  Dec.  657 ;  Law  v.  Stokes,  3  Vroom,  249 ; 
Schimmenpennich  v.  Bayard,  1  Pet.  264-290. 

An  estoppel  may  arise  from  silence  as  well  as  words, 
.whenever  there  is  a  duty  to  speak,  and  an  opportunity  to 
speak  and  silence  is  maintained. 

11  Am.  &  Eng.  Ency.,  pp  427-431. 

The  principal  is  bound  by  the  acts  of  his  agent  with- 
in the  scope  of  his  apparent  authority. 

2  Morawetz  on  Priv.  Cor.  Sec.  593 ;  Story 
on  Agency,  Sees.  17-126-127;  Phila.  etc.  Ry. 
Co.  V.  Quigley,  21  How.  202;  Weightman  y. 
Washington,  1  Black,  39;  Merchants  Nat.  Bk. 
V.  State  ISTat.  Bk.  10  Wall.  604;  Orleans  v. 
Piatt,  99  U.  S.  676;  Southern  Life  Ins.  Co. 
V.  McCain,  96  U.  S.  84;  Union  Mut.  Life  Ins. 
Co.  V.  Wilkinson,  13  Wall,  222:  2  Cook  on 
Stock  &  Stockholders,  and  Cor.  Law,  Sec.  725 ; 
p.  1109  (3rd  Ed.) ;  Manville  v.  Belden,  17 
Fed.  425;  Stewart  v.  St.  Louis,  etc.,  Ry.  Co. 
41  Fed.  736;  Russ  v.  Telfener,  57  Fed.  973; 
Woolen  Mills  v.  Myers,  43  Mo.  App.  124; 
Howell  V.  Graff,  25  ISTeb.  130;  41  N.  W.  142; 
Wilson  V.  Beardsley,  20  Neb.  449,  30  N.  W. 
529. 

As  to  who  is  general  agent. 

Butler  V.  Maples,  9  Wall.  "^66 ;  Lindroth 
V.  Lichfield,  27  Fed.  894. 
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Thomas  N.  Wilkerson,  for  appellee. 

Third  parties  dealing  with  agents  are  put  upon  their 
guard  by  that  very  fact,  and  do  so  at  their  own  risk. 

Vanada  v.  Hopkins,  1  J.  J.  Marsh,  (Ky.) 
287;  Bust  v.  Easton,  24  Fed.  830;  Chaae  v. 
Buhl  Iron  Works,  55  Mich.  — ;  Rice  v.  Penin- 
sular Club,  52  Mich.  87;  Pierce  v.  U.  S.  7 
Wall.  166,  74  U.  S.  169;  Wheeler  v.  North- 
•    western  Sleigh  Co.  39  Fed.  347;  Am.  &  Eng. 
Ency.    (2nd  Ed.)    pp.   987-993-994  and  926; 
Owing  V.  Hull,  9  Pet.  IT.  S.  607 ;  Thunder  v. 
Cecil  Nat.  Bk.  52  Fed.  513. 
A  principal  cannot  be  bound  by  the  acts  of  his  agent 
when  done  outside  of  his  actual  or  apparent  scope  of  his 
authority. 

Edwards  v.  Dooley,  120  N.  Y.  540;  Smith 
V.  James,  53  Ark.  135;  Vedelins  v.  Mari;in, 
11  Colo.  391;  Ames  v.  Moir,  130  111.  583: 
Ditherage  v.  Henderson,  43  Kas.  685;  Kane 
V.  Barston,  42  Kas.  465;  Harris  v.  San  Diego 
F.  Co.  87  Cal.  526. 
Ratification  of  acts  of  agent  without  authority. 

Singer  Mfg.  Co.  v.  Belgart,  84  Ala,  519 ; 
Hurley  v.  Watson,  64  Mich.  531;  Beebe  v. 
Equitable  Ass'n.  76  Iowa,  129 ;  Eckart  v.  Roe- 
bem,  43  Minn.  291 ;  Tate  v.  Marco,  27  S.  C. 
493;  Enfer  v.  Roemer,  71  Wis.  11. 
A  mining  superintendent  cannot  either  by  note  or 
overdraft  bind  his  principal. 

Breed  v.  First  Nat.  Bk.  of  Central  City, 
4  Colo.  481 ;  The  Union  Bk.  v.  Mott.  39  Barb. 
180 ;  N.  Y.  Iron  Mine  v.  First  Nat.  Bk.  Ne- 
gaunee,  Albany  Law  Journal,  1878,  p.  489: 
McCullough  V.  Mass.  5  Dennis.  567;  Union 
Gold  Mining  Co.  v.  Rocky  Mountain  Nat.  Bk., 
2  Colo.  248  and  565 ;  Fay  v.  Slaughter,  56  L. 
R.  A.,  p.  564;  Joseph  Wheeler,  v.  McGuire, 
Scroggine  &  Co.  2  L.  R.  A.  808. 
Verdict  will  not  be  set  aside  if  there  is  any  evidence 
t(   sustain  it. 
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Beldon  v.  Baca,  2  N.  M.  196;  U.  S.  v. 
King,  7  How.  832;  Craig  v.  State  of  Mo.  4, 
Pet.  410;  Lynch  v.  Grayson,  7  N.  M.  26. 

STATEMENT  OF  FACTS. 

The  Bank  of  Commerce  is  a  corporaeion  duly  organ- 
ized and  doing  a  general  banking  business  at  Albuquer- 
que, New  Mexico.  The  Baird  Mining  Company,  Limited, 
is  a  corporation  organized  under  the  laws  of  the  Province 
of  Ontario,  Dominion  of  Canada,  authorized  to  do  busi- 
ness in  this  Territor}'  and  has  been  operating  placer  mines 
at  Golden,  New  Mexico,  where  its  property  is  situated. 
Some  time  in  the  year  1900,  an  account  was  opened  with 
the  Bank  of  Commerce  by  a  Mr.  Wood  worth,  the  manager 
of  the  Baird  Mining  Company  in  New  Mexico,  in  the 
name  of  Woodworth  as  manager,  which  account  was  kept 
open  and  deposits  made  and  checks  drawn  against  it  in 
the  ordinary  course  of  business  for  some  two  years.  In 
the  meantime,  Mr.  Woodworth  remoyed  to  Denver,  the  ac- 
count standing  with  a  small  overdraft.  On  June  2nd, 
1902,  Mr.  E.  B.  Ryckman,  the  secretary-treasurer  of  Baird 
Mining  Company,  wrote  the  bank  as  follows : 

"Toronto,  Canada,  May  28th,  1902. 
"Bank  of  Commerce,  Albuquerque,  N.  M.,  U.  S.  A. 

"Dear  Sirs : — Enclosed  you  will  please  find  New  York 
draft  for  $250,  which  I  shall  be  glad  if  you  will  place  to 
the  credit  of  the  Baird  Mining  Co.,  Limited,  and  against 
which  I  imderstand  that  Mr.  W.  S.  Rishworth,  as  man- 
ager of  the  company  intends  to  draw. 

"I  shaM  also  be  obliged  to  you  if  you  will  be  good 
enough  to  let  me  have  a  full  statement,  both  debit  and 
credit,  of  the  account  of  the  company  with  your  bank  to 
the  present  time.  I  know  that  this  may  mean  some  little 
labor  on  your  part,  but  I  shall  esteem  it  a  great  favor  if 
you  will  comply  with  my  request. 

"Yours  very  truly, 

E.  B.  Ryckman, 

"Secretary-Treasurer  Baird  Mining  Company,  Limited." 
The  money  was  deposited  to  the  credit  of  the  com- 
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pany  as  requested  and  a  new  account  opened  with  the 
company  direct  and  against  this  account  Mr.^Rishworth 
drew  his  checks  as  manager.  Shortly  after  the  receipt  of 
the  above  letter  and  the  opening  of  the  last  mentioned 
account^  Mr.  Bishworth  commenced  drawing  sight  drafts 
ii  the  name  of  The  Baird  Mining  Company  by  himself 
a;  manager  through  the  Bank  of  Commerce,  the  first  two 
or  three  were  taken  by  the  bank  for  collection  and  were 
paid  upon  presentation  to  Mr.  Ryckman,  in  Canada.  The 
others  (some  10  or  more)  were  credited  at  once  to  the 
company's  account  at  Rishworth's  request  and  sent  on  by 
the  Bank  of  Commerce,  through  its  New  York  corres- 
pondent as  its  own  paper.  These  drafts  were  all  paid  by 
Mr.  Ryckman,  upon  presentation  and  demand,  except  the 
last  three  for  $150.00,  $300.00  and  $150.00,  respectively 
upon  which  payment  was  refused  by  Mr.  Ryckman,  where- 
upon the  drafts  went  to  protest  and  it  is  for  the  money 
so  advanced  on  these  three  drafts,  with  protest  fees  and 
interest  that  the  bank  brings  this  action.  There  was  no 
other  correspondence  between  the  parties  as  to  Rish- 
worth's authority  and  there  is  no  evidence  that  Rvckman 
07  the  company  knew  that  the  money  on  any  of  the  drafts 
had  been  advanced  to  Rishworth  before  the  same  were 
collected.  The  proceeds  of  the  drafts  were  drawn  out  by 
Rishworth  on  the  company's  checks  but  it  is  not  clear  that 
the  money  was  used  for  the  purpose  of  the  company. 

The  district  court  found  generally  for  the  defendant 
Baird  Mining  Company,  Limited,  and  rendered  a  judg- 
ment in  its  favor  against  the  Bank  of  Commerce,  and  it 
appeals  to  this  court.  ^ 

OPINION  OP  THE  COURT. 

MANN,  J. — ^The  only  question  involved  in  this  case 
is  whether  the  Baird  Mining  Company,  Limited,  is  liable 
for  the  acts  of  Rishworth  in  drawing  the  three  sight  drafts 
ii^  question  and  authorizing  the  bank  to  credit  same  to 
the  company's  account,  or  in  other  words  whether  Rish- 
worth had  the  authority,  or  the  seeming  authority  from 
the  acts  and  conduct  of  the  company,  to  pledge  its  credit 
to  the  bank. 

There  can  be  no  doubt  that  the  Baird  Mining  Com- 
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pany  had  held  Rishworth  out  as  its  managing  agent  in 
New  Mexico,  and  that  it  is  bound  by  such  acts  as 

1  came  in  the  direct  scope  of  his  authority  a^  manager 
of  the  company^  but  a  managing  agent  of  a  corpora- 
tion, other  than  a  cashier  of  a  bank,  has  no  implied  power 
to  bind  the  .corporation  by  making,  accepting  or  indorsing 
negotiable  paper,  and  when  such  a  power  in  him  is 
claimed  it  must  be  sought  for  in  some  special  authoriza- 
tion, or  in  such  a  continued  exercise  of  it-  as  amounts  to 
a  holding  out  of  him,  by  the  corporation  as  possessing  it, 
raising  the  implication  of  it  as  a  previous  authorization 
or  a  subsequent  ratification.  •  10  Cyc.  292 ;  New  York  Iron 
Mine  v.  First  National  Bank,  39  Mich.  644;  The  Floyd 
Acceptances,  7  Wall.  666 ;  4  Thompson  on  Corp.  Sec.  5746. 

It  is  a  well  settled  rule  of  law  that  those  dealing  with 

a  known  agent  of  a  corporation  or  of  an  individual,  do  so 

at  their  peril,  as  to  his  authority,'  where  the  act  is  not 

2  within  the  regular  scope  of  the  ordinary  power  of 
an  agent.     In  the  Floyd  Acceptance's  7  Wall.  666, 

Mr.  Justice  Miller  lays  down  the  rule  as  follows:  "An 
individual  may,  instead  of  signing  with  his  own  hand, 
the  notes  and  bills  which  he  issues  or  accepts,  appoint  an 
agent  to  do  these  things  for  him.  And  his  appointment 
may  be  a  general  power  to  draw  or  accept  in  all  cases  as 
fully  as  the  principal  could,  or  it  may  be  limited  authori- 
t}  to  draw  or  accept  under  given  circumstances,  defined 
in  the  instrument  which  confers  the  power.  But,  in  each 
case,  the  person  dealing  with  the  agent,  knowing  that  he 
acts  only  by  virtue  of  a  delegated  power,  must,  at  his  peril, 
see  that  the  paper  on  which  he  relies  comes  within  the 
power  under  which  the  agent  acts.'' 

The  case  of  Bank  of  Deer  Ijodge  v.  Hope  Mining 
Company,  3  Mont.,  146,  is  a  case  somewhat  similar  to  the 
case  at  bar,  the  question  there  being  as  to  the  right  of  an 
agent  to  draw  a  bill  of  exchange  for  his  principal.  Mr. 
Justice  Blake,  speaking  for  the  court  at  page  150  (supra.) 
says:  "Some  of  the  principles,  which  are  applicable  to 
these  questions  have  been  announced  by  this  court  in 
the  case  of  Herbert  v.  King,  1  Mont.  475.  It  was  held 
that  the  principal  is  responsible  for  the  acts  of  his  aofent, 
when  they  have  been  done  within  the  scope  of  his  authori- 
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ty.  and  that  courts  will  not  tolerate  any  onlarji^enient  of 
his  liahility.  The  bill  shows  that  A  Igor  olainuul  to  be  the 
agent  of  the  respondent,  and  it  was  tiie  duty  of  the  officers 
of  the  appellant  to  ascertain  the  extent  of  his  power  -be- 
fore they  discounted  it.  In  ^Icx'hanies  Hank  v^  X.  Y.  and 
N.  H.  K.  K.  Co.,  3  N,  Y.  631,  Mr.  Justice  Conistock  says: 
'*^^'ho(^ve^  proposes  to  deal  with  a  security  of  any  kind, 
apj)earing  on  -its  face  to  be  given  by  one  for  an- 
other, is  bound  to  inquire  whether  it  has  ])een  given  by 
due  authority,  and  if  he  omits  that  inquiry  he  deals  at 
his  peril." 

It  is  not  seriouslv  contended  that  Eishworth  had  anv 
express  authority  to  discount  these  drafts,  or  have  them 
treated  as  cash  items  by  having  the  bank  advance  the 
money  u])on  them  before  they  were  presented  for  pay- 
u>ont,  but  the  contention  of  the  ])ank  is  that  the  Baird 
Mining  Company,  having  allowed  him  to  do  so  in  several 
instances,  making  no  objection  thereto  and  paying  the 
drafts  upon  presentation,  thereby  ratifying  such  acts,  held 
Rishworth  out  as  having  such  authority  and  are  estopped 
to  deny  it. 

That  the  company  might  be  bound  by  the  unauthor- 
ized acts  of  its  agent,  if  ratified  by  them  with  knowledge 
of  his  acts,  or  if  they  had   knowingly  indulged   him   in 
obtaining  monev  bv  the  method  used,  there  is  no  doubt. 
Principals  who  knowingly  permit  their  iigents  to  pledge 
their  credit  n^peatedly  in  a  certain  way,  and  receive  the 
benefit  of  such  acts,  certainly  should,  and  would  be  held 
n^sponsible  for  such  acts,  but  in  the  ca^e  at  bar,  while 
Hishworth  had  cashed  several  drafts  exactly  like  the  ones 
in  controversy,  the  evidence  shows  that  it  was  without  the 
knowledge   of   tlie    Baird    Mining   Company.     The   testi- 
mony of  Mr.  Strickler  shows  that  no  officer  of  t1u»  com- 
pany ever  was  informed  by  the  bank  that  it  was  ailvancinir 
the  money  on  these  bills,  before  they  were  presented   for 
payment   and    Ryckman,    the    secretary-treasurer   of     the 
company,   swears   positively   tliat     the    company   had     no 
knowledge  of  such   facts.     There  was  nothinsr  about  tho 
drafts  so  drawn    which    were    paid,    that  indicated    that 
they  were  cash  items  belonging  to  the  bank  and  not  mero- 
Iv  held  bv  it  for  collection. 
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We  must  conclude  that  the  Baird  Minin*;  Company 
had  no  notice  that  Rishworth  was  cashin<?  th(»sc  drafts 
a*  the  hank  hefore  ])resentation  for  payment  and  that  the 
payment  of  some  of  them  by  Kyekman,  its  seen^tary-treas- 
111  er,  without  such  knowledge  was  not  a  ratification  of  the 
acts  of  Ri  si  I  worth. 

Api)eHants  assign  as  error  that  tlie  court  did  not 
make  spwial  findings  of  fact  and  conclusions  of  law.  as 

provided  ])y  Section  2999  of  the  Compiled  Laws  of 
3      1897.     The  attention  of  the  trial  court,  however,  was 

not  called  to  this  omission  hv  the  motion  for  a  new 
trial  or  otlu^rwise,  and  ])laintifr  will  not  be  heard  to  com- 
plain of  such  omission  here.  Again  Section  2999  of  the 
Compiled  Laws  of  1897,  is  not  mandatory.  The  supreme 
court  of  South  Carolina  has  construed  a  statute  of  that 
state  which  in  language  is  almost  identical  with  Section 
2999  as  being  directory  merely,  and  not  mandatory,  Stepp 
v.  National  Association,  37  S.  C,  417;  Joplin  v.  Carrier, 
11  S.  C.  329;  Briggs  v.  Briggs,  24  S.  C,  377. 

The  judgment  of  the  lower  court  in  dismissing  plain- 
tiflF's  cause  of  action  was  right  and  is  affirmed. 

William  J.'  Mills,  C.  J.,  John  B.  McPie,  A.  J.,  Wm. 
H.  Pope,  A,  J.,  Frank  W.  Parker,  A.  J.,  concur. 
Abbott,  A.  J.,  did  not  sit. 


[No.  1112,  March  2,  1906.] 

THOMAS  S.  HUBBELL,  Relator,  v.  IRA  A.  ABB0T1\ 
Judfre  of  the  Second  Judicial  District  and  of  the  Dis- 
triet  Court  of  Bernalillo  County,  Territory  of  New 
Mexico.   Respondent. 

SYLLABUS. 

A  writ  of  prohibition  should  be  quashed,  when  It  appears 
by  the  hearing  in  the  Supreme  Court  that  If  made  absolute, 
it  would  afford  no  effectual  relief  to  the  relator. 

PBOHTBITIOX. 

William   B.  Childkks  and  A.   B.   McMillkn.  with 
whom  on  the  briefs  was  E.  W.  Dobsox.  for  relator. 
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The  questions  arising  in  this  case  are  very  import- 
ant.   They  are  as  follows: 

•  First.  Can  a  court  pass  upon  the  rights  of  any  per- 
son claiming  to  hold  an  office  to  which  he  has  been  elected 
by  the  people  of  tlie  Territory  of  New  Mexico,  without 
any  cause  pending  in  court  in  which  there  can  be  a  judi- 
cial hearing  and  from  which  an  appeal  can  be  taken? 

Second.  Has  the  governor  of  the  Territory  of  Xew 
Mexico  the  power  to  remove  from  office  an  official  elect- 
ed under  the  laws  of  the  Territory  passed  by  the  Legisla- 
tive Assembly  of  the  Territory  of  New  Mexico  under  the 
power  conferred  upon  that  body  by  the  act  of  Congress 
creating  a  government  for  the  Territory? 

Third.  Can  the  governor  of  the  Territory  of  New 
Mexico  be  vested  with  judicial  power  by  any  act'of  the 
Legislature  of  New  Mexico? 

Fourth.  Can  the  governor  under  the  provision  of 
Section  3  of  the  Organic  Act  of  the  Territory  of  New 
Mexico,  which  provides,  that  he  "shall  take  care  that  the 
lews  be  faithfully  executed,"  remove  a  county  official  elect- 
ed by  the  people.  Does  this  provision  confer  upon  him 
any  such  power? 

Fifth.  Did  the  Legislative  Assembly  of  the  Terri- 
tory of  New  Mexico  have  power  to  enact  the  statute  relat- 
ing to  the  removal  of  officers.  Compiled  Tiaws  of  1865, 
beginning  with  Section  844,  Compiled  Tjaws  of  1897, 
which  provides  that  the  eheriflF  can  only  be  removed  from 
office  by  filing  charges  against  him  in  the  district  court, 
with  a  regular  trial? 

Jurisdiction  absolutely  requires  that  there  should 
bo  a  cause,  parties,  notice  and  a  hearing. 

U.  S.  V.  Arredondo,  6  Peters,  109;  Shel- 
don V.  Newton,  3  0.  S.  494;  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274;  Anthony  v.  Kasey,  83 
Va.  338;  5   Am.  St.  Rep.  277;  Thurman  v. 
Morton,  79  Va.  367;  Freeman  on  Judgments, 
Sec.  120  a.  p.  193-4;  Stewart  v.  Palmer,  74 
N.  Y.  191. 
"In   summary  proceedings,  where   a  court   exercises 
an  extraordinary  power,  under  a  special  statute  prescrib- 
ing its  course,  we  think  that  course  ought  to  be  exactly 
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observed,  and  those  facts  especially  which  give  jurisdit- 
tion,  ought  to  appear  in  order  to  show  that  its  proceedings 
are  coram  judice." 

Thatcher  v.  Powell,  6  Wheat.  119;  Ford 
V.  Doyle,  37  Calif.  346;  Mosely  v.  Cocke,  7 
Leigh,  225;  Becket  v.  Cuenni,  16  Colo.  281; 
22  Am.  St.  Eep.  399;  Young  v.  Bosenbanm, 
39  Calif.  645. 
The  statute  of  New  Mexico  on  the  subject  of  prohibi- 
tion and  the  Organic  Act  are  fully  considered  and  con- 
strued in  the  case  of 

'  Mining  Co.  v.  District  Judge,  7  N.  M.  486. 
Where  the  court  has  clearly  no  jurisdiction  of  the 
suit  or  prosecution  instituted  before  it,  and  the  defendant 
therein  has  objected  to  its  jurisdiction  at  the  onset,  and 
has  no  other  remedy,  he  is  entitled  to  a  writ  on  prohibi- 
tion, as  a  matter  of  right ;  and  a  refusal  to  grant  it,  where 
all  the  proceedings  appear  of  record,  may  be  reviewed  on 
error.  This  is  the  clear  result  of  the  modem  English 
decisions,  in  which  the  law  concerning  writs  of  prohibit 
tion  has  been  more  fully  discussed  and  explained  than  in 
the  older  authorities. 

In  re  Foster,  4  B.  &  S.  187,  199 ;  Mayor 
etc.,  of  London  v.  Cox,  L.  R.  2  H.  L.  239, 
280;  Worthington  v.  Jeffries,  L.  R.  10  C.  P. 
379,  380;  Chambers  v.  Green,  L.  R.  20  Eq. 
552,  555.     See  also  Weston  v.   Citv  Council 
of  Charleston,  2  Pet.  449,  reversing  on  error 
S.  C.  Harper,  340 ;  Smith  v.  Whitney,  116  TJ. 
S.  173. 
Among  other  cases  in  which  the  constitutionality  of 
statutes  have  been  passed  upon  in  proceedings  in  prohi- 
bition mav  be  cited  the  following: 

T^evy  V.  Superior  Court,  105  Cal.  600,  38 
Pac.  965,  29  L.  A.  811 ;  Connecticut  River  R. 
Co.  V.  Franklin  Co.  127,  Mass.  50;  34  Am. 
Rep.  338 ;  Mclnemey  v.  Denver,  17  Colo.  302, 
29  Pac.  516;  Sweet  v.  Hulbert,  51  Barb.  (K 
Y.)  312;  Bell  v.  District  Court,  81  Pac.  876; 
Advance  Sheets  Xo.  13;  Bruner  v.  Superior 
Court,  92  Cal.  267 ;  28  Pac.  341 ;  People  v. 
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Spiers,  4  Utah,  395 ;  10  Pac.  609,  11  Pac.  509 ; 
State  V.  Elkin,  130  Mo.  90,  30  S.  W.  333. 
"And  where  a  state  of  facts  is  presented  calling  for 
the  use  of  the  writ  according  to  the  principles  and  usages 
of  law,  and  where  no  other  remedy  is  available,  its  allow- 
ance is  not  discretionary,  but  a  matter  of  right.*' 

Id.,  page  337;  See  also.  State  v.  Rom- 
bauer,  105  Mo.  103,  16  S.  W.  695. 
The  action  of  the  court  after  the  service  of  the  writ 
of  prohibition  was  null  and  void ;  which  is  fully  discussed 
in  this  case  and  authorities  quoted  as  follows: 

Loyd,  Prohib.  67;  Jones  v.  Owens, 
18  Law  J.  Q.  B.,  8;  Marsden  y. 
Wardle,  3  El.  &  Bl.  695 ;  White  v.  Steele,  vb. 
C.  B.  (N.  S.)  412;  Har.  Ent.  p.  450;  State  v. 
St.  Louis  Court  of  Appeals,  97  Mo.  283;  10 
S.  W.  Rep.  874;  Forest  Coal  Co.  v.  Doolittle, 
46  S.  E.  239;  Cosby  v.  Superior  Court,  110 
Cal.  51. 

Xeill  B.  Field,  with  whom  on  the  brief  was  F.  W. 
Clancy,  for  respondent. 

The  writ  should  not  have  been  granted  because  it 
appeared  from  the  affidavits  submitted,  that  the  district 
court  had  adjudicated  the  matter  soujjht  to  be  prohibited 
when  the  writ  was  applied  for. 

*The  writ  of  prohibition,  as  its  name  imports,  is  one 
which  commands  the  |H*r8on  to  whom  it  is  directed  not 
t)  do  something  which,  b}^  the  suggestion  of  the  relator, 
tlie  court  is  informed  he  is  about  to  do.  If  the  thing  be 
already  done,  it  is  manifest  the  writ  of  prohibition  cannot 
undo  it,  for  that  would  require  an  affirmative  act;  and 
the  only  effect  of  a  writ  of  prohibition  is  to  suspend  all 
action,  and  to  prevent  any  further  proceeding  in  the  pro- 
hibited direction. 

Kimmerle  v.  Houston,  Etc.,  R.  R.,  76 
Texas  686 ;  Freeman  on  Judgments,  Sees.  118 
and  120;  Dunlap  v.  Southerlin,  13  Texas  38; 
U.  S.  V.  Hoffman,  4  Wall.  161-2:  Smith 
V.  Speed,  55  L.  R.  A.  204. 
If  Mr.  Hubbell  was  improperly  imprisoned,  if    the 
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district  court  exceeded  its  authority  in  ordering  him  to 
be  imprisoned,  if  that  order  was  void,  or  defective  be- 
cause not  made  in  a  pending  proceeding,  the  remedy  was 
manifestly  by  habeas  corpus  where  he  could,  upon  judicial 
determination,  have  been  enlarged  from  his  imprisonment. 

U.  S.  V.  Hoffman,  4  Wall.    161-2;    Ex. 

parte  Easton,  95  TJ.  S.  68;  Dajrton  v.  Paine, 

15  Minn.  493;  Moss  v.  Burckhartt,  87    Mo. 

539;  State  v.  Commissioner  of  Roads,  12  Am. 

Dec.  596  and  Note ;  In  re  Watts,  190  U.  S.  1 ; 

Smith  V.  Speed,  55  L.  E.  A.  204;    Mills    v. 

Green,  159  U.  S.  653;  Tennessee  v.  Condon, 

189  U.  S.  69. 

If  the  office  of  a  writ  of  prohibition  is  to  arrest  the 

proceedings  where  they  arc  when  the  writ  is  served  and 

to  preserve  the  then  status  quo,  it  would  follow  that  the 

situation  of  Mr.  HubbeU  and  Mr.  Armijo,  with  relation 

to  their  respective  claims  to  be  in  possession  of  the  office 

of  sheriff  of  Bernalillo  county  if  changed  at  all  from  its 

present  aspect,  would  be  changed  only  in  so  far  as  that 

Mr.  HubbeU  would  be  returned  to  imprisonment,  there  to 

remain  until  lawfully  discharged,  because  that  was  his 

status  when  the  writ  was  awarded. 

Mills  V.  Green,  159  U.  S.  653;  Kimball 
v.  Kimball,  174  F.  S.  163;  Tennessee  v.  Con- 
don, 189  TJ.  S.  69. 
This  writ  should  not  have  been  granted  without  no- 
tice and  an  opportunity  to  show  cause  against  it.     Mr. 
HubbelFs  rights  were  not  being  invaded  and  the  district 
court  was  not  exceeding  its  jurisdiction. 

In  re  Parsons,  150  TJ.  8.   155-6;  In  re 
O'Neal  et  al.,  57  Fed.  293;  Conklin  v.  Cun- 
ningham, 7  N.  M.  486  and  Eldodt  v.  Terri- 
tory, 10  N.  M.  141. 
It  is  a  notable  fact  that  the  Supreme  Court  of  the 
United  States  never  awards  a  writ  of  prohibition  directed 
to  an  inferior  tribunal  without  first  issuing  a  rule  to  show 
eaufie. 

In  re  Parsons,  150  TT.   S.  155-6:  In  re 
O'Xeal  et  al.,  57  Fed.  293;  Conklin  v.  Cun- 
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ningham,  7  N.  M.  486;  Eldodt  v.  Territory, 
10  N.  M.  1414;  In  re  Cooper,  143  tJ.  S.  472; 
McCue  V.  Circuit  Court,  51  Iowa,  60. 

OPINION  OF  THE  COURT. 

MILLS,  C.  J. — This  is  a  proceeding  in  which  the  re- 
lator obtained  from  the  Hon.  Edward  A.  Mann,  Associate 
Justice  of  the  Supreme  Court  of  the  Territory  of  New 
Mexico,  and  judge  of  the  Sixth  Judicial  District  thereof, 
a  preliminary  writ  of  prohibition  returnable  on  the  first 
day  of  the  present  term  of  this  couit,  to-wit:  January 
3rd,  1906,  against  the  Hon.  Ira  A.  Abbott,  individually 
and  as  a  judge  of  the  Second  Judicial  District  and  of  the 
district  court  of  the  county  of  Bernalillo,  Territory  of 
New  Mexico. 

The  facts  of  the  case  are  stated  concisely  in  the  brief 
filed  by  the  attorneys  of  the  respondent,  and  we  adopt 
their  statement  as  that  of  the  court:    It  reads : 

'"The  writ  was  based  upon  two  affidavits  of  the  re- 
lator in  which  were  set  forth  certain  orders  made  and 
entered  by  the  respondent  in  his  official  capacity  which 
were  alleged  to  be  in  excess  of  the  jurisdiction  of  the 
court  over  which  the  respondent  presides,  as  well  as  the 
reasons  upon  which  the  relator  relied  to  establish  the  ille- 
gality of  the  acts  of  respondent.  While  these  affidavits 
together  with  the  exhibits  attached  to  them  are  quite  vol- 
uminous, it  is  only  necessary  for  the  purpose  of  this  brief 
t'^  say  that  they  charge  that  the  relator  had  been  roniovod 
from  (^ce  by  the  governor  of  the  Territory  and  that  one 
Perfecto  Armijo  had  been  appointed  and  commissioned 
by  the  governor  in  his  place  and  stead;  that  the  relator 
denied  the  power  of  the  governor  to  remove  him  and  to 
appoint  said  Armijo,  and  denied  that  the  commission  of 
the  governor  and  Arm i jo's  qualification  thereunder  were 
effet^tual  and  claimed  that  Armijo  could  not  be  recognized 
ac  sheriff  of  the  countv  of  Bernalillo  until  such  time  as 
ho  should  by  a  proceeding  in  quo  warranto  establish  the 
validity  of  his  appointment  and  commission.  Relator  af- 
firmed that  the  respondent  was  proceeding  to  determine 
the  question  of  title  to  the  office  of  sheriff  of  Bernalillo 
county  and  to  adjiidgo  that  Armijo  wa«^,  and  the  relator 
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was  not  invested  with  a  valid  title  thereto  at  a  time  when 
there  was  no  proceeding  pending  before  the  court  over 
which  irespondent  presides.  It  will  be  observed  that  the 
two  afiBdavits  narrate  as  facts  no  more  than  the  proceed- 
ings before  the  governor,  the  action  of  Armijo  thereunder 
and  the  orders  of  the  district  court  thereon  and  that  all 
else  contained  in  the  affidavits  are  mere  statements  of 
conclusions  of  law.  It  does  appear,  however,  that  at  the 
time  of  the  granting  of  the  writ  the  relator  was  in  jail 
and  that  no  other  proceedings  were  contemplated,  except 
t.)  continue  him  in  jail  until  he  complied  with  the  order 
of  the  court.'^ 

The  preliminary  writ  was  duly  served  upon  the  re- 
spondent on  the  seventh  day  of  October,  1905. 

The  respondent  filed  a  motion  to  quash  the  writ,  the 
motion  containing  nine  grounds,  as  follows: 

1.  It  appears  from  the  record  that  the  orders  in  the 
writ  of  prohibition  contained,  refer  only  to  matters  or  acts 
already  performed  at  the  time  the  writ  was  allowed. 

2.  It  appears  from  the  report  that,  at  the  time  said 
writ  was  allowed,  the  said  district  court  had  disposed  of 
the  matters  referred  to  in  said  writ,  so  that  nothing  re- 
mained to  be  done  and  therefore  there  was  nothing  upon 
which  the  writ  of  prohibition  could  operate. 

3.  It  appears  from*  the  record  that,  at  the  time  the 
writ  was  allowed,  no  act  was  threatened  or  contemplated 
in  the  direction  of  passing  upon  or  determining  the  rights 
of  said  Perfecto  Armijo  to  the  office  of  sheriff  of  Berna- 
lillo county. 

4.  It  appears  from  the  record  that,  at  the  time 
thfe  writ  was  allowed;,  no  act  was  threatened  or  con- 
templated in  the  direction  of  ordering,  or  enforcing  any 
order,  that  the  said  Thomas  S.  Hubbell  should  deliver  to 
the  said  Perfecto  Armijo  possession  of  the  county  jail  or 
of  the  prisoners  therein  confined,  or  of  a  room  in  th»^ 
ccurt  house  of  Bernalillo  county,  or  of  the  records  and 
paraphernalia  of  the  office  of  sheriff,  everything  necessar  * 
to  that  end  having  already  been  performed. 

5.  The  writ  seeks  to  prohibit  a  court  of  general  jur- 
isdiction from  punishing  dis«^bedience  to  its  orders  as  a 
contempt. 
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6,  It  appears  from  the  record  that,  at  the  time  the 
8ai(^  writ  was  allowed/ the  said  Thomas  S.  Hubbell  was 
confined  in  the  jail  of  Bernalillo  county  for  contempt  of 
the  authority  of  said  district  court,  in  having  disobeyed 
the  order  of  said  court  sought  to  be  prohibited,  and  his 
remedy  to  obtain  release  from  such  imprisonment,  if  un- 
lawful, was  by  writ  of  habeas  corpus,  and  not  by  writ  of 
prohibition. 

7.  It  is  impossible  for  this  court  to  grant  said  Hub- 
bell  any  effectual  relief  in  this  case. 

.8.  It  appears  from  the  records  of  this  court  in  the 
case  of  Thomas  S.  Hubbell,  appellant,  against  Perfect© 
Armijo,  that  said  Hubbell,  by  the  institution  of  a  pro- 
ceeding in  the  nature  of  a  quo  warranto,  admitted  that 
ho  had  been  deprived  of  the  possession  ot  the  office  of 
sheriflp  of  Bernalillo  county,  and  that  it  was  in  said  Per- 
fecto  Armijo. 

9.  The  writ  was  allowed  ex  parte,  without  notice  to 
respondent  or  opportunity  for  any  hearing  on  the  appli- 
cation. 

Upon  this  motion  to  quash,  the  hearing  was  had  by 
this  court  on  January  23rd,  1906. 

For  the  reasons  indicated  in  the  opinion  of  the  court 
in  Hubbell  v.  Dame,  Clerk,  this  day  decided,  we  are  of 
opinion  that  the  writ  of  prohibition  should  be  quashed 
upon  the  ground  that,  even  if  made  absolute,  it  would 
afford  no  effectual  relief  to  the  relator,  Hubbell.  The  pro- 
ceedings disclose  that  the  writ  was  applied  for  because  of 
two  supposed  emergencies,  first,  that  the  judge  of  the  Sec- 
ond Judicial  District  was  proceeding,  notwithstanding 
the  alleged  fact  that  Hubbell  was  in  full  possession  of  the 
office  of  sheriff  as  at  least  the  de  facto  incumbent  thereof, 
tf^  require  the  clerk  to  deliver  and  to  continue  to  deliver 
all  process  for  service  to  one  Perfecto  Armijo,  a  rival 
claimant  to  the  office  and  second,  that  said  judge  had  ex 
parte  and  without  notice  or  proceedings  filed  to  that  end 
made  an  order  requiring  the  relator  to  yield  up  the  pos- 
session of  the  office  of  sheriff,  its  books,  paraphernalia  and 
jail  to  Armijo  and  upon  relator's  failure  to  comply  there- 
with had  committed  him  for  contempt.  As  pointed  out 
in  the  case  first  above  mentioned,  however,  the  status  of 
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the  case  has  entirely  changed  pending  this  proceeding. 
Hubbell  is  no  longer  in  possession  of  the  office;  he  has, 
we  are  informed  by  the  argument  at  the  bar,  complied 
with  the  order  of  the  court  as  to  the  possession  of  the  office 
and  its  accessories  and  has  delivered  it  up  to  Armijo.  He 
has,  we  are  likewise  informed  by  the  argument  at  bar, 
been  released  from  the  imprisonment  imposed  for  con- 
tempt. We  can,  therefore,  see  no  utility  in  the  perpetua- 
tion of  a  writ  whose  onH  objects  are  to  secure  writs  for 
service  which,  if  delivered  to  him  could  no  longer  be 
served;  to  restrain  the  enforcement  of  an  order  which  he 
has  already  obeyed,  to  avoid  an  imprisonment  from  which 
he  has  alreadv  been  released. 

The  preliminary  writ  of  prohibition  heretofore  al- 
lowed is  accordingly  quashed. 

John  R.  McFie,  A.  J.,  Frank  W.  Parker,  A.  J.,  Wm. 
H.  Pope,  A.  J.,  concur. 

Mann,  A.  J.,  and  Abbott,  A.  J.  took  no  part  in  this 
decision. 


[No.  1113,  March  2,  1906.] 


BENJAMIN  H.  DYE,  et  al.,  Appellees,  v.  H.  C.  CEAEY, 

et  al..  Appellants. 

SYLLABUS. 

1.  Matters  of  law  determined  upon  a  former  appeal  be- 
come the  settled  law  of  the  case,  are  binding  upon  the  court 
and  the  litigants  and  cannot  be  reviewed  on  second  appeal. 

2.  In  order  to  establish  an  equitable  estoppel  against  one 
asserting  his'  title  to  real  property,  the  party  attempting  to 
raise  it  must  show  either  an  actual  fraudulent  representa- 
tion or  concealment  or  such  negligence  as  would  amount  to 
a  fraud  in  law,  and  that  the  party  setting  up  such  estoppel 
was  actually  misled  thereby  to  injury. 

3.  One  who  buys  an  interest  in  an  unpatented  mining 
claim  at  a  void  judicial  sale  and  pays  the  portion  of  the  as- 
sessment work  due  from  the  judgment  debtor  before  the  time 
to  redeem  has  fully  expired,  taking  a  receipt  therefor  only,  is 
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not  subrogated  to  the  rights  of  the  party  seeking  the  for- 
feiture, and  his  payment  and  its  acceptance  prevents  the  for- 
feiture as  against  the  judgment  debtor. 

Appeal  from  the  district  court  of  Socorro  county,  be- 
fore Frank  W.  Parker,  Associate  Justice.    Affirmed. 

H.  B.  Fekousson,  and  Elfeqo  Baca,  for  appellants. 

The  attachment  laws  of  New  Mexico  authorize  the  is- 
suance of  alias  writs  of  attachment. 

Comp.  Laws,  N.  M.,  1897,  Sec.  2697,  and 
Sees.  2871,  2727. 
In  Iowa  it  has  been  held  that  such  writs  mav  issue 

« 

under  the  inherent  power  of  the  court. 

Hamill  v.  Phenicie,  9  Iowa,  525;  Elliott 

V.  Stevens,  10  Iowa  418;  Session  Laws  of  N. 

M.,  1905,  Chap.  113,  Sec.  9. 

Alias  and  plures  writs  of  citation  were  the  practice 

at  common  law,  and  "also  recognized  as  the  practice  in 

this  territory." 

Comp.  Laws   1897,   Sec.   2954,   and   Sec. 
2685,  Sub-Sec.  28;  24  Am.  &  Eng.  Enc.  of 
Law  (Old  Ed.)   p.  524;  1  Wade   on    Attach- 
ments, Sec.   157. 
In    considering   a   collateral    attack   the    distinction 
should  be  carefully  borne  in  mind  between  an  irregular  or 
erroneous  acquiring  of  jurisdiction,  and  not  acquiring  jur- 
isdiction at  all.     In  the  latter  case,  subsequent  proceed- 
ings are  absolutely  void  and  may  be  ignored  on  collateral 
attack.     In  the  former  case  thev  are  onlv  voidable  and 
can  onlv  be  affected  bv  direct  attack. 

1  Freeman  on  Judgments,  Sees.  126-130: 
1  Black  on  Judgments,  Sees.  170,.272;  17  Am. 
&  Eng.  Ency.  of  Law,  1068,  Note  1,  and  1069, 
Note  2. 
Authorities  controlling  in   direct  attack  on  a  judg- 
ment, are  not  in  point  in  a  collateral  attack. 

Voorhees  et  al.,  v.  The  Bank  of  the  United 
States,  10  Pet.  499;  Huff  v.  Hutchinson,  14 
How.  356;  Keybers  v.  Macomber,  7  Pac.  (Cal.) 
338:  Burke  v.  Interstate,  etc.,  Ass'n.  64  Pac. 


VOL.   13,   JANUARY   TERM,   1906.  441 


Dye  V.  Crary. 


879;  Isaacs  v.  Prier,  Fed.  Cas.  No.  7007, 
(Opinion  by  Judge  Dillon.) 
Wherever  the  right  and  the  duty  of  the  court  to  exer- 
cise its  jurisdiction  depend  upon  the  decision  of  the  ques- 
tion it  is  invested  with  power  to  hear  and  determine, 
whether  its  judgment,  right  or  wrong,  is  impregnable  to 
collateral  attack,  unless  impeached  for  fraud. 

Foltz  V.  St.  Louis,  etc.,  Ry.  Co.  60  Fed. 
316;  Board  of  Com'rs.  v.  Piatt,  79  Fed.  467; 
Comett  V.   Williams,   20  Wall.   249;  Manson 
V.  Duncanson,  166  U.  S.  533;  and  see,  Graflf 
v.  Louis,  71   Fed.  591;  Hatcher  v.  Hendric, 
133  Fed.  267;  Mellin  v.  Moline  Iron  Co.  etc., 
131  TJ.  S.  352;  Skinner  v.  Moore,  30  Am.  Dec. 
155-164;  Hardy  v.  Beaty,  19  S.  W.  778. 
Where  the  subject  matter  of  the  suit   is  one    which 
falls  within  the  cognizance  of  a  court  of  general  jurisdic- 
tion, and  a  petition  or  bill  calling  for  the  exercise  of  the 
power  of  the  court  is  filed,  and  service  of  process  made, 
which  the  court  finds  or  holds  to  be  suificient,  and  ren- 
ders judgment,  such  judgment  though  it  may  be  reversed 
on  error  or  appeal,  is  not  void  for  reason  of  defects  in  the 
petition  or  in  the  mode  of  service  or  return  of  the  officer. 

Miller  v.  U.  S.  11  Wall.  (78  U.  S.)  268- 
299,  per  Strong,  J. ;  Grignon's  Lessee  v.  Astor, 
2  How.  (43  U.  S.)  339;  Cooper  v.  Revnolds, 
10  Wall.   (77  TJ.  S.)   308;  Voorhees  v.' Bank, 
10   Peters   (35  XT.   S.)    449-474;    Morrow    v. 
Weed,  4  Iowa,  77  and  authorities  there  cited; 
Hart  V.  Seixas,  21  Wend.  40 ;  1  Smith's  Lead- 
ing Cases,  378,  and  American  Xotes  to  Creppe 
V.  Durden  (Cowp.  640). 
Any  other  rule  would  unsettle  titles,  and  has  nothing 
to  recommend  it  in  new  state,  where  property  is  so  rapidly 
increasing  in  value.  • 

21  Fed.  Cas.  No.  12251;  1  Freeman  on 
Judgments,  Sec.  130;  1  Black  on  Judgments, 
Sec.  274;  Drake  on  Attachment,  Sees.  447-8; 
Tilton  V.  Cofield,  93  IT.  S.  163;  Colfax  v. 
Richardson,  54  Pac.  359;  McNitt  v.  Turner, 
16  Wall.   366;   Paine  v.   Moreland,  15   Ohio, 
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445;  Cochran  v.  Loring,  17  Ohio,  432;  Math* 
ew8  V.  Densmore,  109  U.  S.  216;  Simmons  v. 
Saul,  138  U.  S.  439 ;  Mohr  v.  Maniere,  101  U. 
S.  417. 
The  preeumptipns  indulged  in  support  of  the  juris- 
diction of  a  court  of  record  whose  judgment  is  collaterally 
attacked,  if,  as  in  the  case  now  before  this  court,  such 
judgment  has  been  followed  by  a  sale  to  an  innocent  pur- 
chaser are  conclusive  of  this  case.     If  the  original  writ 
of  attachment  is  for  any  reason  unavailing,  the  main  suit 
does  not  abate,  but  remains  as  if  originally  brought  with- 
out attachment. 

Staab  V.  Hersch,  3  N.  M.  209 ;  Brown  v. 
Isabell,  11  Ala.  1009. 
This  principle  is  of  more  universal  application  in  pro- 
ceedings in  rem  after  a  final  decree  by  a  court  of  compe- 
tent jurisdiction  over  the  subject  matter. 

Sargent  v.  State  Bank    of    Indiana,    12 

Howard  385-6;  Voorhees  v.  Bank,  10  Peters, 

473,  and  Grignon's  Lessee  v.  Astor,  2  How. 

319. 

Therefore  every  presumption,  not  inconsistent  with 

the  record,  is  to  be  indulged  in  favor  of  its  jurisdiction. 

Kempe's   Lessee  v.   Kennedy,   5    Cranch 
173;  Voorhees  v.  Bank  of  the  IT.  S.,  10  Pet. 
449;  Grignon  v.  Astor,  2  How.  319;  Harvey 
v.  Tyler,  2  Wall.  328 ;  Applegate  v.  Lexington, 
etc.,  Mining  Co.,  117  U.  S.  266;  also,  White  v. 
Crow,  110  IT.  S.  183;  Comett  v.  Williams,  20 
Wall.   249. 
Titles  acquired  under  the  proceedings  of    courts  of 
competent  jurisdiction  must  be  deemed  inviolable  in  col- 
lateral action,  or  none  can  know  what  is  his  own. 

Gvignon's  Leasee  v.  Astor,  2  How.  319; 
Gulickson  V.  Bodkin,  80  N.  W.  783. 
Having  decided  that  the  levy  of  the  alias  writ  oi 
attachment  upon  the  property  of  the  defendant  was  a 
valid  seizure  of  the  rem,  and  such  property  having  be«i 
sold  to  satiBfy  the  judgment  debt,  such  decision  of  ttie 
court  can  be  corrected,  if  erroneous,  only  by  direct  at- 
tack, and  cannot  be  reversed  in  any  collateral  attack. 
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GraflE  v.  Louis,  71  Fed.  591;  Manson  v. 
Duncanson,  166  TJ.  S.  533;  Also  Supreme 
Court  Rep.  Vol.  17,  p.  647 ;  1  Black  on  Judg- 
ments, Section  274;  See  also,  Graff  v.  Louis, 
71  Fed.  Rep.  591. 
Presumptions  in  favor  of  judgments  collaterally  at- 
tacked, especially  after  judicial  sale. 

1  Black  on  Judgments,  Section  271 ;  Sal- 
isbury V.  Sands,  Fed.  'Cas.  No.   12251,  deci- 
sion by  Judge  Dillon;  citing  Miller  v.  XJ.  S. 
268,  299;  Grignon's  Lessee  v.  Astor,  2  How. 
339;  Railroad  Co.  v.  Stimpson,  14  Pet.  458; 
Cooper  V.  Reynolds,  10  Wall.  308;  Voorhees 
V.  Bank,  449,    474;    Fed.    Cas.    No.    13092 
(Smith  V.  Pomeroy. 
The  presumption  in  favor  of  .jurisdiction  where  judg- 
ment is  collaterally  called  in  question  is  conclusive — the 
question  is  to  be  decided  only  by  inspection  of  the  judg- 
ment roll,  and  no  extensive  evidence  is  admissible. 
See  also  the  following: 

Saciramento    Bank    v.    Montgomery,    81 
Pac.  138;  1  Black  on  Judgments,  Sees.  271-7; 
1   Freeman  on  Judgments,  Sees.   1311-2-3-4; 
Treat  v.  Maxwell,   (Me.)   19  Atl.  98;  Robin- 
son V.  Fair,  128  TJ.  S.  53;  17  Am.  &  Eng. 
Enc.  of  Law  (New)  p.  1080,  head  of  "Con- 
clusiveness  of    PreSfUmption,^'    and   Note     5, 
Idem  p.   1081,  Note  2;  12  Enc.  of  PI.  and 
Pr.  p.  205,  Note  2,  p.  207,  Note  1,  and  p.  208, 
note  1. 
General  expressions  in  an  opinion,  which    are    not 
essential  to  dispose  of  a  case,  are  not  permitted  to  con- 
trol the  judgment  in  subsequent  suits. 

Harriman  v.  Northern  Securities  Co;  197 
U.  S,  244 ;  Cohens  v.  Virginia,  6  Wheat  399 ; 
Carroll  v.  Carroll,  16  How.  275 ;  Insley  et  al., 
V.  United  States,  150  U.  S.  512 ;  Hendrick  v. 
Whittemore,  105  Mass.  ^3;  Rose  v.  D.  V.  etc. 
R.  Co.,  47  Iowa,  420. 
Attachment  proceedings  conducted  by  a  court  of  gen- 
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eral  original  jurisdictioii  are  entitled  to  the  same  pre- 
.sumptionB  as  other  judgments  of  such  courts. 

Van  Waggeman   v.   Carpenter,   61    Pac. 
698. 
The  legislature  has  plenan^  power  in   enacting  at- 
tachment laws. 

Robinson  v.  Hesser,  4  X.  M.  282,  288; 
Cleland  v.  Tavermir,  11  Minn.  126. 
The  manner  in  which  such  jurisdiction   (in  attach- 
ment) should  appear  is  regulated  by  statute. 

1  Wade  on  Attachment,  Sec.  38  (N.)  6. 
The  legislature  remitted  the  matter  of  writs  subse- 
quent to  the  first,  to  the  discretion  of  the  court. 

Crepps  V.    Durden,    1     Smith's    Jjeading 
Cases,  1009;  Bruce  v.  Osgood,  56  N.  E.  25: 
Simmons  v.  Saul,  138  U.  S.  439 ;  Drake  on 
Attachment,   Sec.   447-8;   Colfax  v.   Richard- 
son, 54  Pac.  359;  Paine  v.  Moreland,  15  Ohio 
445 ;  Fed.  Cas.  No.  10613 ;  Jackson  v.  Smith, 
22  N.  E.  431. 
To  constitute  a  direct  attack  upon  a  judgment,  it  is 
said,  it  is  necessary  that  a  proceeding  be  instituted  for 
that  very  purpose. 

1  Black  on  Judgments,    Sec.  252;  Cow- 
dery  v.  Town  of  Caneadea,  16  Fed.  532,  and 
Gray  v.  Larrimore,  10  Fed.  Cas.  1028. 
An  undivided  interest  in   a  mining  claim   may  be 
abandoned. 

Black  V.  Elkhom  Min.  Co.  163  U.  S.  445. 
Dye  showed  his  acquiescence  in  such  sale  by  failing 
(as  he  admits)  to  move  to  set  aside  said  judgment  and 
proceedings  thereunder  for  error  or  irregularity  within  one 
yt'ar  from  the  rendition  of  the  judgment,  viz :  from  Decem- 
be  31,  1898.  He  had  more  than  eight  months  in  which 
to  make  such  motion,  after  he  learned  of  the  sale  on 
reaching  White  Oaks  on  April  22,  1899.  On  this  point 
our  statute  is  as  follows:  '^Judgments  may  be  set  aside 
for  irregularitv%  on  motion  filed  at  any  time  within  one 
year  after  the  rendition  thereof."  Compiled  Laws,  Sec. 
2685,    Sub-Sec.    337. 

Dye,  therefore  acquiesced  in  such  sale  of  this  prop- 
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erty;  elected  to  abide  by  the  result,  by  not  contesting  fur- 
ther, and  by  receiving  the  benefit  of  the  pajrment  of  hi& 
debt  to  Taliaferro. 

Acquiescence:  laches; 

2  Pom.  Eq.  Jud.  Sees.  695,  818;  Power 
V.  Larrabee,  57  N.  W.  789. 
Dye's  acquiescence  in  sale  amounted  to  abandonment. 

Black  V.   Elkhom   Min.   Co.,   163   U.   S. 
445;   Golden   Tierra   Min.    Co.   v.   Mahler,   4 
Morrison  Min.  Rep.  390. 
Election:  laches: 

Bigelow  on  Estoppel,  pp.  562,  601 ;  Mor- 
gan V.  McKee,  3  Morrison  Min.  Rep.,  128. 
Equitable  defenses  may  be  made  under  the  plea  of 
the  general  issue  in  ejiBctment: 

1  Enc.  of  PI.  &  Pr.  head  of  "Estoppel ;'' 
Compiled  Laws  (1897)  Sec.  3165;  Kirk  v. 
Hamilton,  102  TJ.  S.  68 ;  Spragg  v.  Shriver, 
1  Casey,  282,  287;  Merrill  v.  Horn,  5  Ohio, 
X.  S.  307;  See  also,  Maple  v.  Kussart,  91  Am» 
Dec.  214;  Spragg  v.  Shriver,  64  Am.  Dec. 
698. 
Parties  and  privies  are  estopped: 

Bigelow  on  Estoppel,  pp.  517-519;  Idem, 
pp.  94  et  seq.;    Ratcliff  v.    Belfont    &    Co.» 
10  S.  W.  365;  Dickerson  v.  Colgrove,  100  U. 
S.  578;  10  "Cyc."  777   (note  29)   779   (note 
•  35.) ;  2  Pom.  Eq.  Jur.  Sec  .813. 
It  is  deemed  an  act  of  fraud  for  a  party,  cognizant 
all  the  time  of  his  own  right,  to  suffer    another    party 
ignorant  of  that  right  to  go  on  under  that  ignoranoe,  and 
purchase  the  property,  or  expend  money  in  making:  im- 
provements upon  it. 

Tennessee  C.  &  I.  Co.  v.  McDowell,  47 
S.  W.  153;  Truesdail  v.  Ward,  24  Mich.  117 
(notes.)  ;  Storrs  v.  Barker,  10  Am.  Dec.  316 
(note.) 
If  one  stands  by  and  sees  his  own  property  sold  by 
another,  or  dealt  with  by  another,  to  or  with  third  per- 
sons, he  is  ostopped  from  afterwards  setting  up  his  own 
title  against  persons  thus  purchasinir,  or  giving  credit  up- 
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on  it,  even  though  his  own  conduct  result  from  mere 
carelessness  or  negligence,  and  with  no  real  purpose  to 
defraud. 

Cady  V.  Owen,  34  Vt.  597 ;  Parkhurst  v. 

Van   Courtlandt,   14    Jolmson    (N".    Y.)    43; 

Snow   V.   Hutchins,   35    N.   E.    (Mass.)    315, 

citing     cases,     2     S.      W.      154;      Coogler 

V.     Rogers,     7     So.     780,     391;  The     Bank 

of  the  U.  S.  V.  Lee,  13  Pet.  107;  Merchants' 

Bank  v.  State  Bank,  10  Wall.  604;  Morgan 

V.  R.  R.  Co.  96  IT.  S.  716,  720;  16  Cyc.  759, 

et  seq. 

The  doctrine  of  estoppel  is  applied  with  respect  to 

representations  of  a  party,  to  prevent  their  operating  as  a 

fraud  upon  one  who  has  been  led  to  rely  upon  them. 

Insurance  Co.  v.  Mowry,  96  U.  S.  5447- 
8;  Morgan  v.  R.  R.  Co.,  96  IT.  S.  716. 
Where  the  parties  stood  silently  by  for  years,  while 
the  occupant  was  making  valuable  and  lasting  improve- 
ments on  the  property,  and  redeeming  it  from  the  lien 
of  the  ancestor's  debts,  they  would  be  estopped  from 
afterwards  asserting  their  claim. 

Dickerson  v.  Colgrove,  100  IT.    S.    578: 
Beardsley  v.  Foot,  14  Ohio  St.  414;  Bigelow 
on  Estoppel,  pp.  492-3,  N.  and  cases  cited; 
16  "Cyc."  p.  749;  Note  46  (many  cases  cited.) 
"A  party's  ignorance  of  the  truth  of  the  representa- 
tion made  by  him  will  not,  however,  remove  the  estoppel, 
i^  he  was  in  reason  bound  to  know  the  fact,  or  if  he  wil- 
fully shut  his  eves  to  the  fact,  or  turned  away  suspecting 
that  otherwise  facts  would  be  disclosed  at  variance  with 
those  represented  to  exist,  or  if  he  made  the  representa- 
tion in  clear  and  positive  terms  without  knowing  whether 
it  was  true  or  false,  or  if  his  ignorance  was  the  result  of 
gross  negligence." 

Bigelow  on    Estoppel,    p.     530    et    seq. 
(Notes)  ;   Pomero/s   Eq.   Jur.,   Vol.   2,   Sec. 
809 ;  Story^'s  Eq.  Decs.  385,  387,  388. 
Definition  of  estoppel: 

2  Story's  Eq.  1546. 
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Party  bound  to  know  whether  judgment  against  him 
is  regular  or  not. 

Payment  v.  Church,  38  Mich.,  776;  De- 
zell  V.  Odell,  3  Hill  (N.  Y.)  215;  Delaplaine 
V.  Hitchcock,  6  Hill.  14. 
Even  if  Dye  learned  after  his  representations  that , 
the  sale  was  void,  he  is  still  estopped.     Ignorance  no  ex- 
cuse. 

Nelson  v.  Kelly,  8  So.  Rep.  690. 
The  intent  to  defraud  by  representations  immaterial. 
Patterson  v.  Hitchcock,  5  Morrison  Min- 
ing Rep.  543;  Henshaw  v.  Bissell,  18  Wall. 
217,  271. 
Knowledge  of  legal  rights  nor  of  the  facts  not  al- 
ways necessary. 

Tiltdn  V.  Nelson,  27  Barb.  595;  Sullivan 
v.  Colby,  71  Fed.  460;  Appeal  of  Chase,  18 
Atl.  Rep.   (Ct.)   96. 
If  Dye  pretended  to  know,  "it  is  wholly  immaterial 
whether  he  had  title  or  not^' — 

Stor/s  Eq.  Sec.  193;  Black  v.  Samons, 

62   Pac.  240  and  cases  cited;  26  Mich.  216; 

Rice  V.  Bunce,  49  Mo.;  Raley  v.  Williams,  73 

Mo.;  Kirk  v.  Hamilton,   102  IT.   S.   68. 

Dye  in  his  version  of  that  final  conversation,  admits 

in  effect  that  he  gave  them  no  warning. 

2  Pom.  Eq.  Jur.  Sec.  607;  Two  Rivers, 
etc.,  Co.  V.  Day,  78  N.  W.  440;  Dickerson  v. 
Colgrove,  100  IT.  S.  578;  Bigelow  on  Estoppel 
531   (note  2.) 
Dye  is  estopped  by  his  laches: 

Patterson  v.  Hewitt,  11   New  Mexico,  1: 
Power  V.  Larrabee,  57  N.  W.  789. 
Ignorance  of  facts  and  ignorance  of  law  distinguished. 
Ignorance  of  law  does  not  excuse. 

Black   V.    Sammons,    62    Pac.    Rep.     29f) 

and  cases  cited;  Robbins  v.  Wood,  21  N.  E., 

934 ;  Storrs  v.  Barker,  10  Am  Dec.  316  (n) ; 

also  in  6  Johns.  Ch. 

Holding  under  quit  caim   deed  does    not    preclude 

purchaser  from  being  held  *^ona  fide"  purchaser. 
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Moelle  V.  Sherwood,  1448  TJ.  S.  21 ;  also 
13  Sup.  Ct.  Eep.  427. 
When  one  of  two  innocent  persons  must  suffer,    he 
whose  negligence  caused  the  loss  must  bear  the  conse- 
quences. 

McConnell    v.    Rowland,    :]7    S.    E.    58(), 

(cases  cited) :  Titus  v.  Morse,  63  Am.    Dec. 

665. 

Taking  advice  of  an  attorney  by  party  claiming  the 

estoppel  does  not  sho,w  he  did  not  rely  on  representations. 

especially   if   representations   made   afterwards. 

Bobbins  v.   Moore,   21   N.   E.   934. 
Knowledge  of  rights  by  party  alleged  to  be  estoppe<l, 
not  always  necessary. 

Horn  V.  Cole,  12  Am.  Eep.  111. 

W.  B.  Childers,  for  appellees. 

As  this  case  has  been  before  the  court  before  and 
has  been  v^ry  thoroughly  considered  and  the  statement 
of  facts  is  very  fully  set  out  in  the  reported  decisions  of 
the  case,  we  will  not  make  any  further  statement  of  facts. 

Dye  et  al.,  v.  Crary  et  al.,  78  Pac.  533. 
It  is  the  settled   law  of  this  case  that  the  attcich- 
ment  proceedings  were  void  on  their  face  and  that    no 
title  could  be  acquired  by  purchase  of  the  property  under 
the  sale  made  under  said  attachment  proceedings. 

Crarv  v.  Field,  10  N.  M.  257;  Floumoy 
V.  Bullock  &  Co.,  11  K  M.  101. 
Propositions  of  law  which  were  considered  and  de- 
cided on  the  first  appeal  become  the  law  of  that  particu- 
lar case,  and,  whether  right  or  \^Tong,  must  be  adhered 
to  on  a  second  appeal. 

Balch  V.  Haas,  73  Fed.  975;  Citing, 
Thatcher  v.  Gtettlieb,  19  IT.  S.  App.  469,  S 
C.  C.  A.  334,  and  59  Fed.  872,  and  cases  there 
cited:  Tyler  v.  Maguire,  17  WaU.  263,  283: 
Supervisors  v.  Konnicot,  94  XT.  S.  498;  Clark 
V.  Keith,  106  U.  S.  464,  1  Sup.  Ct.  568 ;  Sizer 
V.  Many,  16  How.  98;  Coming  v.  Xail  Fac- 
tory, 15  How.  478,  494:  Sibbald  v.  U.  S.  U 
Pet.  488,  492;  Martin  v.  Hunter,  1  Wheat, 
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304,  355;  see  ako,  Durant  v.  Essex,  101  XJ. 
S.  555;  Hinckley  v.  Morton,  103  U.  S.  764; 
Stewart  v.  Salomon,  97  U.  S.  361;  Sibbald 
V.  U.  S.  12  Peters  488;  Notes  to  same,  3  Eoses 
Notes,  753;  West  v.  Bradshear,  14  Peters  51; 

4  Hoses  Notes,  14;  Washington  Bridge  Co.  v, 
Stewart,  3  How.  424;  4  Boses  Notes,  p.  434. 

In  this  last  case  it  is  said,  with  reference  to  the  de- 
cree: 

"Its  having  been  affirmed  by  a  divided  court  can 
make  no  difference  as  to  the  conclusiveness  of  the  affirm- 
ance upon  the  rights  of  the  parties.*' 

The  defendants  treat  all  the  matter  of  the  alleged 
forfeiture  and  failure  to  do  assessment  work  under  the 
head  of  estoppel.  There  is  not  a  single  element  of  either 
estoppel  or  abandonment  in  them. 

Turner  v.  Sawyer,  150  TJ.  S.  584;  2 
Lindley  on  Mines,  Sec.  646;  Union  Con.  S. 
M.  Co.  V.  Taylor,  100  U.  S.  37 ;  5  Mor.  Min. 
R«p.  323;  Colman  v.  Clements,  23  Cal.  245; 

5  Mor.  Min.  Rep.  247;  Mallett  v.  Uncle  Sam 
Co.  1  Nev.  188;  1  Mor..  Min.  Eep.  17;  Black 
V.  Elkhom  Min.  Co.  163  U.  S.  451;  Doe  on 
the  Demise  of  Bryan  v.  Bancks,  4  B.  &  A. 
401,  Kings  Bench,  1821;  6  Mor.  Min.  Eep. 
278;  see,  especially  Waring  v.  Crow,  11  Cal. 
366;  5  Mor.  Min.  Rep.  204;  Wiseman  v.  Mc- 
Nulty,  25  Cal.  230;  6  Mor.  Min.  Rep.  326; 
23  L.  R.  A.  note  on  p.  123;  Turner  v.  Saw- 
yer, 150  U.  S.  585;  Brundy  v.  Mayfield,  15 
Mont.;  38  Pac.  1067;  Royston  v.  Miller,  76 
Fed.  51;  Jusice  v.  Bradley,  82  Fed.  555. 

The  burden  of  proof  rests  with  the  party  asserting 
the  forfeiture. 

2  Lindley  on  Mines,  Sec.  646,  p.  1211; 
citing  Saunders  v,  McKay,  5  Mont.  623;  6 
Pac.  361;  Christy  v.  Scott,  was  approved  in 
Haws  V.  Victoria  Copper  Mining  Co.,  160  U. 
S.  317;  Campbell  v.  Rankin,  99  U.  S.  261; 
Atherton  v.  Fowler,  96  U.  S.  513;;  Belk  v. 
Meagher,  104  U.  S.  279;  Glacier  Mining  Co. 
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V.  Willie,  127  U.  S.  471;  Hammer  v.  Gar- 
field, 130  U.  S.  293;  2  Lindley  on  Mines, 
Sees.  645-6;  N.  M.  etc.  R.  R.  Co.  v.  Crouch, 
4  N.  M.  293;  See,  Roses  Notes  to  Christy  v. 
Scott,  Vol.  5,  p.  249 ;  Belk  v.  Meagher,  104 
TJ.  S.  279;  Ekhart  v.  Board,  113  U.  S.  963; 
same  case,  8  Fed.  693;  Slavonia  Mining  Co. 
V.  Peraside,  7  Fed.  Rep.  337;  Trevaskis  v. 
Peard,  44  Pac.  246  (Cal.) ;  Mills  v.  Fletcher, 
34  Pac.  637  (Cal.) ;  Utah  Min..  &  M.  Co. 
V.  Dickert,  21  Pac.  1002;  Robinson  v. -Impe- 
rial S.  &  M.  Co.,  5  Nev.  44;  Winans  v.  Chris- 
ty, Id.  78;  Bequette  v.  Caulfied,  Id.  278; 
Marshal  v.  Shater,  32  Cal.  194;  Turner  t. 
Aldridge  (case  No.  14,249) ;  Christy  v.  Scott, 
14  How.  (56  U.  S.)  290;  Jones  v.  Easley,  53 
6a.  455;  Oregon  Cascades  R.  Co.  v.  Or^on 
Steam  Co.,  3  Or.  178;  Eagle  Woolen  Mills 
Co.  V.  Monteith,  2  Or.  282 ;  Mickey  v.  Stratton 
Federal  Cases  No.  9530;  Tyler,  Ej.  73;  Day 
V.  Alvereon,  9  Wend.  233 ;  Eagle  Woolen  Mills 
Co.  V.  Monteith,  2  Or.  282;  Brown  v.  Brown, 
45  Mo.  414;  Fellows  v.  Wise,  49  Mo.  352; 
Butcher  v.  Rogers,  60  Mo.  140;  Ames  v. 
Beckley,  48  Vt.  395;  2  Greenl.  Ev.  Sec.  397; 
See,  also,  29  A.  &  E.  Ency.  of  Law,  706 ;  Gal- 
loway V.  Finley,  12  Peters,  395-6. 

A  tenant  cannot  deny  his  landlord's  title. 

Willison  V.  Watkins,  3  Peters  48;  Duke 
V.  Harper,  6  Yerger  285;  27  Am.  Dec.  220; 
Hagar  v.  Wykoff  (Okl.)  39  Pac.  281;  a  case 
as  to  public  lands;  (15  Wend.)  607;  3  Peters, 
47 ;  19  Pick.  341 ;  4  Adol.  &  Ellis,  782,  809 
2  Smith's  1  C.  540;  2  Bam.  &  Adol.  278 
Powell  on  Mortgages,  221,  1074,  1075 
Peck  V.  Mallams,  10  N.  Y.  545;  Jack- 
son ex  dem.  v.  Spear,  7  Wend.  40  L. ;  Heer- 
mans  v.  Schmaltz,  7  Fed.  576. 

The  doctrine  of  estoppel  by  conduct,  silence  or  dec- 
laration, is  laid  down  in  Bigelow  as  follows: 

"The  cases  when   carefully  analyzed   show  that  all 
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of  the  following  elements  must  actually  or  presumably 
be  present  in  order  to  an  estoppel  by  conduct: 

1.  There  must  have  been  a  false  representation  or 
concealment  of  material  facts. 

2.  The  representation  must  have  been  made  with 
knowledge  of  the  facts. 

3.  The  party  to  whom  it  was  made  must  have  been 
ignorant  of  the  truth  of  the  matter. 

4.  It  must  have  been  made  with  the  intention  that 
the  other  party  should  act  upon  it. 

5.  The  other  party  must  have  been  induced  to  act 
upon  it." 

Bigelow  on  Estoppel;  pp.  484,  486. 
Mere  disappointment  in  expectation,  or  breach    of 
promise  or  covenant  relating  to  the  future,  cannot  con- 
stitute an  estoppel  in  pais.    Citing 

Langdon  v.  Doud.  10  Allen  433;  Jorden 
V.  Money,  5  H.  L.  Cas.  185;  2  Pom.  Eq,  Jur. 
Sec.  806;  3rd  Ed.  p.  1430. 
The  element  of  fraud  is  essential  either  in  the  in- 
tention of  the  party  estopped  or  in  the  effect  of  the  evi- 
dence which  he  attempts  to  set  up. 

Hill  V.  Eppley,  31  Penn.  St.  334;  Hen- 

shaw  V.  Bissell,  18  Wall  271 ;  Biddle  Boggs 

V.  Merced  Mining  Co.,  14  Cal.  368 ;  Davis  v. 

Davis,   26   Id.   23;   Commonwealth  v.   Moltz, 

10  Barr.  531;  Copeland  v.  Copeland,  28  Me. 

639;   Delaplaine  v.   Hitchcock,   6   Hill,   616; 

Hiavis  V.  Merchant,  1  Curt.  C.  C.  136 ;  Zucht- 

mann  v.  Roberts,  109  Mass.  53. 

When  the  condition  of  the  title  is  known  to  both 

parties,  or  both  have  the  same  meani^  of  ascertaining  the 

truth,  there  can  be  no  estoppel. 

Crest  V.  Jacks,  3  Watts.  240;  Knouff  v. 
Thompson,  4  Harris,  361;  Brant  v.  Virginia 
Coal  &  Iron  Co.,  et  al.,  93  TJ.  S.  pp.  336  and 
336. 
"Acts  done  in  partial  reliance  on  representation. — 
It  has  been  held  that  if,  notwithstanding  the  representa- 
tion of  a  fact  relied  on  to  sustain  an  estoppel,  the  person 
setting  up  the  estoppel  has  stiU  been  obliged  to  inquire 
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for  the  existence  of  other  facts  and  to  rely  upon  them 
also  to  sustain  the  course  of  action  adopted  by  him  no 
estoppel  can   arise   from  such  representation/' 

11  A.  &  E.  ^Sncy.,  439  and  Note  4,  cit- 
ing McMaster  v.  Insurance  Co.  66  N.  Y.  222, 
14  Am.  Rep.  239 ;  Sturm  v.  Boker,  150  U.  S. 
pp.  335,  336  and  337. 
See  also  as  to  equal  means  of  acquiring  knowledge 
of  title. 

Sloan   V.    Cham:ber8,   48   Mich.    359,    12 

N.   W.   488;   Slaton   v.    Bryant,    55    Miss.; 

Kingman  v.  Graham,  51  Wis.  217,  8  N.  W. 

187. 

All  holding  no  estoppel   by  silence  when  title  was 

on  record. 

Mueller  v.  Kaessman,  84  Mo.  329. 
Where   party  could   have   obtained   knowledge  from 
the  records. 

Clark  V.  Parsons   (N.  H.)   39,  Atl.  900. 
Holding  one  making  improvements  could  not  claim 
estoppel  when  true  title  was  of  record. 

Bank  v.  Bank,  83  Fed.  Rep.  363 ;  Sinckot 
V.  Ry.  Co.  16  Fed.  363;  Willson  v.  McGehee, 
13  S.  E.  86  (Ga.) ;  Ketchum  v.  Duncan,  96 
TT.  S.  666;  John  Shillito  &  Co.,  v.  McClung„ 
51  Fed.  876;  Deery  v.  Cray,  5  Wall.  803; 
Houser  v.  Austin,  2  Idaho  190;  10  Pac.  44; 
Pearce  v.  Hardin,  54  N.  W.  906;  96  Mich^ 
360;  and  cases  cited;  Pearce  v.  Andrews,  6 
Cush.  4;  Folrain  v.  Collins,  3  Mass.  328; 
Jameson  v.  Rixey,  94  Va.  64;  64  Am.  St.  Rep. 
726 :  26  S.  E.  863 ;  Steel  v.  Smelting  Co.  106 
U.  S.  466. 

SUPPLEMENTAL  AND-  REPLY  BRIEF  FOR  APPELLANTS. 

The  supreme  court  says  in  the  case  of  Aetna  Life 
Ins.  Co.  V.  Town  of  Middleport,  124  XJ.  S.,  534:  '*The 
doctrine  of  subrogation  is  not  applied  for  the  mere 
stranger  or  volunteer  who  has  paid  the  debt  of  another 
without  any  assignment  or  agreement  for  subrogation, 
without  being  under  any  legal   obligation   to  make   the 
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payment^  and  without  being  compelled  to  do  so  for  the 
preservation  of  any  rights  or  property  of  his  own.'' 

Freeman  on  Void  Judicial  Sales.  Sec.  52 
and  53. 
Dye  assumed  to  know,  and  made  the  representations 
ic  positive  terms.    Estoppel  may  be  pleaded  against  him. 

2  Pom.  Eq.  Jur.  Sec.  607  and  895. 
Estoppel  is  available  for  and  against    parties    and 
privies. 

Bigelow  on  Estoppel,  pp.  94,  608,  517- 
519  (notes) ;  16  '^Cyc.''  p.  777  (note  35,  2 
Pom.  Eq.  Jiir.  Sec.  813;  Bigelow  on  Estop- 
pel, p.   517    (note  3.) 

SUPPLEMENT  AND  REPLY  BRIEF  OF  APPELLEES. 

"In  Gadsden  v.  Brown,  Speer's  Eq.  (So.  Car.)  37, 
41,  Chancellor  Johnson  sajns:  ^The  doctrine  of  subroga- 
tion is  a  pure  unmixed  equity,  having  its  foimdation  in 
the  principles  of  natural  justice,  and  from  its  very  nature 
never  could  have  been  intended  for  the  relief  of  those 
who  were  at  liberty  to  elect  whether  they  would  or  would 
not  be  bound. 

Sanford  v.  McTjean,  3  Paige,  122. 
We  also  cite  the  case  of 

German   Savings  and    Loan    Soc.  v.  De 
Lashmutt,  67  Fed.  Rep.  399;  Meyer  v.  Min- 
tonye,  160  111.  421 ;  Freeman  on  Void  Judi- 
cial Sales,  Sees.  52  and  53. 
Su*brogation  is  never  enforced  at  the  expense  of  a 
legal  right. 

27  A.  &  E.  Ency.  of  Law,  p.  205;  Note 
1,  and  cases  cited;  Singleton  v.  Touchard,  1 
Black   342;   cited   in   Bouldin   v.    Phelps,    12 
Sawyer  315;  30  Fed.  561;  Lerma  v.  Steven- 
son, 40  Fed.  359;  Givins  v.  Carroll,  42  Am. 
St.  Rep.  889;  18  S.  E.  1030;  Brown  v.  Rouse, 
125  Cal.  645;  58  Pac.  267. 
"Subrogation  is  an  equitable  right,  and  not  a  legal 
one,  and  can  be  enforced  only  in  equity.  It  will  not  be 
enforced  where  it  would  be  inequitable  to  do  so,  or  where 
it  would  work  injustice  to  others  having  equal  equities." 


454  SUPREME  COUkT  OF  NEW   MEXICX), 

Dye  ▼.  CraiQr. 

Makeel   v.   Hotchkiss,   190   111.   311 ;    83 
Am.  St.  Bep.  131;  60  N.  E.  524. 
As  to  remedy  being  merely  one  for  reimbursement, 

6   Pomero/s  Eq.   Jur.   p.    1509;    Note; 

Dickerson  v.  Colgrove,  100  TJ.  S.  580;  Steel 

y.  Smelting  Co.  106  U.  S.  452. 

^1n  actions  of  ejectment  in  the  United  States  courts, 

the  strict  legal  title  prevails.  If  there  are  equities  which 

would  show  the  right  to  be  in  another,  these  can  only 

be  considered  on  the  equity  side  of  the  federal  courts.'* 

Foster  v.  Mora,  98  TJ.  S.  428:  11  A.  & 
E.  Ency.  of  Law,  533 ;  and  cases  cited,  N'ote 
2;  Evan  v.  Staples,  76  Fed.  721;  Young  v. 
Commissioners,  51  Fed.  585;  and  see,  Lang- 
don  V,  Sherwood,  124  F.  S.  74,  85,  8  Sxip. 
C\,  429. 

STATEMENT  OP  FACTS. 

On  the  twenty-first  day  of  April,  1887,  Benjamin  H. 
Dve,  John  D.  Cockrill  and  Theo.  \V.  Heman  located  the 
Compromise  lode  claim  in  the  White  Oaks  mining  dis- 
trict, in  Lincoln  county,  New  Mexico,  the  properir  in 
dispute  in  this  action.  Thereafter  the  plaintiff  B.  H. 
Dye,  one  of  the  original  locators  of  said  claim,  acquired 
interests  bv  deed  and  otherwise  until  he  was  the  owner 
of  five-sixths  of  said  claim,  the  other  one-sixth  bein^  the 
property  of  the  Apex  Gold  Mining  Company,  a  corpora- 
tion. On  the  oiorhth  day  of  March,  1898,  Jones  Talia- 
ferro commoncod  a  suit  against  Dye  to  recover  the  amount 
due  on  two  promissors'  notes  for  eighty  dollars,  and  thir- 
tv-two  dollars  and  fortv-seven  cents,  and  interest,  re- 
spectively,  in  the  district  court  of  Lincoln  county,  by  at- 
tachment. Dye  being  then  absent  from  the  Territory, 
and  the  writ  of  attachment  was  levied  on  certain  lots 
in  the  town  of  White  Oaks,  New  Mexico,  and  a  tract  of 
land  near  said  town,  and  notice  was  given  by  publication; 
later  an  alias  writ  was  issued  and  the  mining  claim  in 
controversy  levied  upon  and  sold  under  the  alias  writ 
on   Febmarv  18th,   1899,  to  Jones  Taliaferro.     At    the 
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time  of  the  sale  Dye  had  not  paid  his  share  of  the  assess- 
ment work  for  1898,  which  had  been  done  by  his  cotenant. 
The  Apex  Gold  Mining  Company  and  at  the  time  Talia- 
ferro received  the  sherifPs  deed  and  entered  into  posses- 
sion of  Dye's  interest  in  the  mining  claim  the  Apex 
Company,  by  T.  C.  Johns,  had  advertised  for  forfeiture 
which  time  would  have  expired  on  July  5th,  1899,  the 
period  in  which  Dye  might  redeem.  On  June  15th,  1899, 
Taliaferro  paid  this  money  to  Johns  and  took  his  receipt 
therefor.  Dye  returned  to  the  Territory  in  the  latter  part 
of  April,  1899,  and  upon  his  return  learned  that  the  min- 
ing claim  had  been  sold  by  attachment  and  that  Jones 
Taliaferro  was  in  possession  of  it  as  purchaser  at  such 
sale.  Taliaferro  leased  to  Crarv  and  Heiniman  with  an 
option  to  buy  the  property  on  June  5th,  1900:  in  August, 
1900,  Crar>'  and  Heiniman  made  the  discovery  of  rich 
ore  and  bought  the  property  under  their  option  contract, 
the  deed  bearing  date  October  1st,  1900,  though  the  price 
was, not  paid  or  the  deed  delivered  until  late  in  Novem- 
ber, 1900.  Dye  in  the  meantime  had  taken  no  steps  to 
ascertain  the  condition  of  the  attachment  proceedings; 
ill  fact,  he  told  several  parties  that  he  had  lost  his  inter- 
est in  the  Compromise,  that  it  went  to  pay  a  debt  and 
that  he  considered  it  well  sold:  duriujr  the  time  the  option 
contract  was  in  operation  between  Taliaferro  and  Crary 
and  Heiniman  that  he  had  lost  his  interest  iu  the  claim ; 
after  the  rich  discovery  was  made  he  told  Crarv  in  an- 
swer  to  the  direct  question  that  he  had  no  interest  in  the 
claim  and  "wished  him  well,"  as  Crary  expressed  it.  In 
the  meantime  Crary  and  Heiniman  had  expended  several 
thousand  dollars  upou  the  claim :  after  making  the  rich 
discovery  thev  obtained  an  abstract  of  title  and  employed 
an  attorney  to  look  the  title  up,  including  the  attachment 
proceedings  and  the  sherifFs  sale  thereunder  to  Talia- 
ferro: after  being  assured  by  their  attorney  that  the  at- 
tachment proceedings  were  regular  and  the  title  good,  they 
paid  Taliaferro  the  fifteen  hundred  dollars  under  the 
option  contract  and  received  a  quit-claim  deed  to  the 
claim.  About  'N"ovember  20th,  Dye  wrote  Mr.  Childers, 
an  attorney  at  law,  at  Albuquerque,  and  had  him  look  up 
the  attachment  suit,  and  upon  being  informed  by  Chil- 
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(lers  that  the  sherifFs  sale  under  the  attachment  proceed- 
ings and  tlie  judgment  in  that  case  were  void,  he  and 
Childers,  to  whom  he  had  deeded  an  interest,  commenced 
this  suit  in  ejectment  for  the  possession  of  the  mining 
claim.  After  suit  was  commenced  both  Crarv  and  Heini- 
man,  the  original  defendants,  sold  all  their  interest  in 
the  property  and  conveyed  the  same  by  deed  to  Jones  Tali- 
aterro,  Charles  Spence  and  Joseph  E.  Spence,  and  after- 
wards Mr.  Harvey  B.  Fergusson  acquired  an  interest  in  the 
property,  and  one  Van  Schoick  also  acquired  an  interest 
later,  all  of  the  defendants  who  are  now  interested  hav- 
ing become  so  since  this  suit  was  instituted,  and  with 
knowledge  of  its  pendency. 

OPINION  OP  THE  COURT. 

MANN,  J. — At  the  January,  1904,  term  of  this 
court  this  case  was  heard  on  appeal  from  the  district  court 

of  Socorro  county,  from  a  judgment  in  favor  of  the 
1      defendants  and  reversed  and  remanded  to  that  court 

for  further  proceedings  in  conformity  with  the  opin- 
ion in  the  case.    Dve  et  al.,  v.  Crarv  et  al.,  78  Pac.  533. 

It  was  held  in  that  opinion  that  there  was  no  au- 
thoritv  for  an  alias  writ  of  attachment  at  the  time  the 
alias  writ  was  issued  in  Taliaferro  v.  Dve,  in  the 
district  court  of  Lincoln  county,  and  that  property 
levied  upon  under  such  writ  gives  the  court  no  juris- 
diction, and  that  consequently  the  judgment  against  Dye 
in  that  court,  and  the  sale  of  the  property  in  controversy, 
was  absolutely  void.  The  court  having  so  held,  whether 
right  or  wrong,  it  thereupon  became  the  law  of  this  case 
and  is  controlling  upon  this  court,  so  that  the  question 
of  the  validity  of  the  alias  writ  and  the  proceedings  of 
the  court  thereunder  cannot  be  reviewed  here.  The  evi- 
dence being  substantially  the  same. 

This  court,  spaking  through  Mr.  Justice  McFie,  in 
Crary  v.  Field,  10  N.  M.,  257,  quoted  with  approval  the 
following  language  from  Phelan  v.  San  Francisco,  20 
Cal.  45. 

"A  previous  ruling  by  the  appellate  court  upon  a 
point  distinctly  made  mav  be  onlv  authority-  in  other 
cases,  to  be  followed  and  affirmed,  or  to  be  modified  or 
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overruled,  according  to  its  intrinsic  merits,  but  in  the 
case  in  which  it  is  made  it  is  more  than  authority;  it  is 
a  final  adjudication,  from  the  consequences  of  which  the 
court  cannot  depart,  nor  the  parties  relieve  themselves/' 

In  Ploumoy,  et  al.,  v.  Bullock,  et  al.,  UN.  M.,  Mr. 
Chief  Justice  Mills,  in  the  opinion  of  the  court  says: 
"According  to  well  settled  principles  of  law  and  the  de- 
cision of  this  court,  in  the  case  of  Crary  v.  Field,  61  Pac. 
118,  the  former  decision  of  this  court  when  this  case 
was  here  before  on  appeal  (Rice  v.  Schofield,  9  X.  M. 
314),  so  far  as  it  states  the  law,  is  the  law  of  the  case,, 
and  will  not  be  reviewed  by  this  court  on  this  hearing. 

This  seems  to  be  the  universal  rule.  Balch  v.  Hass. 
11  Fed.  975 ;  Supervisors  v.  Kenncott,  94  D.  S.  498 ;  Ex- 
Parte  Sibbald,  12  Peters,  487;  Seizer  v.  Many,  16  How. 
97;  Coming  et  al.,  v.  The  Troy  &  Nail  Factory,  15  How. 
451,  466;  Roberts  v.  Cooper,  20  How.  457;  Durant  v. 
Essex  County,  101,  U.  S.,  555;;  Stewart  v.  Salamon,  97 
U.  S.  361. 

The  facts  presented  with  reference  to  the  attachment 
proceedings  are  identical  with  those  presented  on  the  for- 
mer appeal  and  cannot  now  be  reviewed ;  the  law  expressed 
in  the  former  opinion,  so  long  as  it  stands  unreversed,  is 
the  settled  law  of  this  case. 

The  next  question  arising  is  whether  or  not  defend- 
ant Dye  is  estopped  b}'  his  actions  and  conduct  from  as- 
serting title  to  the  Compromise  Mining  claim,  the 
2      property  in  dispute,,  or,  in  other  words,  whether  his 

acts  have  raised  him  an  equitable  estoppel. 

Whether  certain  acts,  misrepresentations  or  silence 
on  the  part  of  a  person  will  raise  an  equitable  estoppel 
against  him  from  claiming  title  to  real  property  depends 
largely  upon  the  circumstances  in  each  individual  case, 
and  such  a  plea  is  addressed  to  the  conscience  of  the  trial 
court,  whether  in  equity  and  good  conscience  he  should 
hi  allowed,  under  the  circumstances,  to  set  up  and  estab- 
lish such  a  claim.  True,  such  an  estoppel  may  be  raised 
in  courts  of  law,  but  the  principle  is  one  of  equity. 

Equitable  estoppel  is  defined  as:  "A  right  arising 
from  acts,  admissions,  or  conduct  which  have  induced  a 
change  of  position  in  accordance  with  the  real  or  appar- 
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ent  intention  of  the  party  against  whom  they  are    al- 
leged."   Bigelow  on  Estoppel  (4th  Ed.)  446. 

"An  estoppel  (which)  presupposes  error  upon  one 
side  and  fault  or  fraud  upon  the  other,  and  some  defect 
of  which  it  would  be  inequitable  for  the  part}*  against 
whom  the  doctrine  is  asserted  to  take  advantage."  An- 
derson L.  Diet. 

"This  estoppel  arises  where  one,  by  his  acts,  repre- 
sentations, or  admissions,  or  by  his  silence  when  he  ought 
to  speak  out,  intentionally  or  through  culpable  negli- 
gence induces  another  to  believe  certain  facts  to  exist 
and  such  other  rightfully  relies  and  acts  on  such  belief, 
so  that  he  will  be  prejudiced  if  the  former  is  permitted 
to  deny  the  existence  of  such  facts."     16  Cyc.  722. 

Bouvier  defines  it  as  an  estoppel  "such  as  arises  from 
the  acts  and  declaration  of  a  person  by  which  he  design- 
edly induces  another  to  alter  his  position  injuriously  to 
himself."     1st  Bouvier   (Eowles  Revision)    694. 

There  are,  however,  certain  well  defined  and  essen- 
tial elements  which  must  enter  into  the  acts,  conduct  or 
representations  of  the  party  against  whom  the  estoppel 
is  sought  to  be  raised,  in  order  to  constitute  an  equitable 
estoppel. 

"The  following  elements  must  be  present  in  order 
to  constitute  an  estoppel  by  conduct:  1.  There  must 
have  been  a  representation  or  concealment  of  material 
facts.  2.  The  representation  must  have  been  made  with 
knowledge  of  the  facts.  3.  The  party  to  whom  it  was 
made  must  have  been  ignorant  of  the  matter.  4.  It 
must  have  been  made  with  the  intention  that  the  other 
party  would  act  upon  it.  5.  The  other  party  must  have 
been  induced  to  act  upon  it.  1st  Bouvier  (Bowles  Revi- 
sion)  695;  Bigelow  on  Estoppel,  484. 

"Tn  order  to  constitute  an  equitable  estoppel  there 
must  exist  a  false  representation,  or  concealment  of  facts; 
ir  must  have  been  made  with  knowledge,  actual  or  con- 
structive, of  the  facts:  the  party  to  whom  it  was  made 
must  have  been  without  knowledge  or  the  means  of 
knowledge  of  the  real  facts ;  it  must  have  been  made  with 
the  intention  that  it  should  be  acted  upon ;  and  the  party 
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to  whom  it  was  made  must  have  relied  or  acted  upon  it 
to  his  prejudice."     16  C.  Vol.  726. 

Bearing  in  mind  these  definitions  and  elementary 
principles  of  the  doctrine  of  equitable  estoppel,  is  Dye 
estopped  by  his  acts  and  conduct  from  now  asserting  his 
title  to  the  mining  claim -in  controversy? 

His  acts  which  are  set  up  as  raising  an  equitable 
estoppel  against  him  are:  1.  Faiulre  to  attack  the  judg- 
ment and  proceedings  in  the  attachment  case,  directly 
within  the  time  prescribed  by  law.  2.  That  he  had  told 
strangers  to  this  action,  (Mclver,  Robertson  and  others) 
that  he  had  lost  his  interest  in  the  propertv,  and  3.  That 
ho  told  the  original  defendants,  Crary  and  Heiniman, 
before  they  purchased  under  the  option  from  Taliaferro, 
"That  there  could  be  no  other  claimant  unless  it  was 
himself  (Dye)  and  he  harl  allowed  his  time  to  lapse  and 
made  no  further  claims  to  the  property."  This  in  answer 
to  the  direct  question  of  Hioniman  as  to  whether  the 
title  to  this  property,  the  Compromise  mine,  was  all  right. 
(See  deposition  of  Crary  p.* 219,  Record.) 

Tn  treating  of  this  question  it  must  be  borne  in  mind 
that  the  sale  under  the  attachment  proceedings  was  ab- 
solutely void  and  that  therefore  the  grantor  to  Heiniman 
and  Crarv  had  absolutelv  no  tile  to  convev;  that  such 
proceedinofs  were  matters  of  record  and  equally  available 
to  Dve,  Crarv  and  Heiniman;  that  all  these  conversations 
with  Dve  took  place  after  Crarv  and  Heiniman  took  the 
option  from  Taliaferro,  and  after  the  big  strike  and  most 
of  the  expenditure  upon  the  claim;  that  it  is  undisputed 
that  Dye  had  no  actual  knowledge  />f  the  invalidity  of 
the  attachment  proceedings  imtil  after  the  actual  sale 
from  Taliaferro  to  Crary  and  Heiniman.  The  judgment 
.  and  sale  in  the  attachment  case  being  absolutely  void  and 
subject  to  collateral  attack,  (Dye  v.  Crary,  78  Pac.  533,) 
it  necessarily  follows  that  Dye  was  under  no  obligation 
to  attack  it  directlv  and  his  failure  to  do  so  was  not  an 
abandonment  of  his  rights.  It  would  be  folly  to  say  that 
a  judgment  was  void  and  subject  to  collateral  attack  and 
then  add  that  because  one  did  so  attack  it  he  therebv  lost 
his  rights. 

The  conversation   between   Dve    and   the    witnesses 
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Robertflon,  Mclvers,  Despain^  Fusion,  Thomaji,  Aleian* 
der  and  perhaps  others,  in  which  Dye  stated  that  he  had 
lost  his  interest  in  the  Compromise  by  lapse  of  time,  or 
by  the  attachment  proceedings,  clearly  do  not  constitute 
an  equitable  estoppel,  for  the  reason  that  neither  of  these 
witnesses  are,  nor  never  have  been  interested  in  the  prop- 
erty in  controversy,  nor  does  it  appear  that  the  parties 
claiming  the  land  were  told  of  these  conversations,  or  in 
any  manner  acted  upon  them,  or  that  they  came  to  their 
knowledge  until  after  this  suit  was  brought,  or  at  most, 
after  Heiniman  and  Crary  purchased  from  Taliaferro, 
Moore  v.  Boyd,  74,  Cal.  167;  Harvey  v.  West,  87  Ga. 
553 ;  Davis  v.  Davis,  26  Cal.  23. 

Dye  was  not  informed  that  his  statements  to  these 
witnesses  might  aflfect  his  rights  or  would  be  relied  upon 
by  anyone.  Hackett  v.  Callender,  32  Vt.  97;  Scharman 
V.  Scharman,  58  Neb.  39 ;  Allen  v.  Shaw,  61  N.  H.  95. 

As  to  the  direct  statement  from  Dve  to  Heiniman 
and  Crarv  there  is  little  or  no  controversv.  Mr.  Crarv 
says:  (p.  219  Record)  ^^Mr.  Dye  was  there  (at  the  mine) 
and  Mr.  Heiniman  asked  him,  I  can  hardly  remember 
the  exact  words,  but  in  substance  whether  the  title  to  this 
property,  the  Compromise  mine,  was  all  right.  Mr.  Dye 
replied  that  there  was  some  drawn  ground  between  it  and 
the  Scranton  on  the  side  that  would  belong  to  the  Scran- 
ton.  It  was  an  over-lap ;  and  that  there  could  be  no  other 
claimant,  unless  it  was  him,  and  he  had  allowed  his  time 
to  lapse  and  made  no  further  claims  to  the  property.  He 
also  added,  I  hope  you  will  do  well  with  the  property, 
and  make  lots  of  monev  out  of  it." 

Mr.  Heiniman,  (at  page  191  of  the  record)  says: 
'*Mr.  Dye  visited  the  mine  and  while  there  in  presence  of 
Mr.  Alexander  and  Mr.  Crary,  I  told  him  that  I  was  about 
to  make  the  pa>Tment  for  the  property  in  full,  and  I 
afiked  him  if  he  knew  of  any  conflicting  claim  or  any 
other  claims  on  the  Compromise.  He  immediately  an- 
swered there  was.  The  Scranton  claim  took  oflf  about  a 
hundred  feet,  and  he  said  as  to  other  claims  there  would 
hv  nobody  but  himself.  And  he  savs  T  have  allowed  all 
my  time  to  lapse  and  T  have  no  claim  whatever.     With 
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tJiat  he  wished  me  success  and  hoped  it  would  prove  a 
good  mine/^ 

Mr.  Dye  (p.  2S6  record)  says:  "I  have  no  doubt 
that  I  have  told  him,  Mr.  Heiniman,  in  various  conversa- 
tions that  we  have  had  on  all  manner  of  subjects  that  I 
had  at  one  time  owned  five-sixths  of  the  Compromise  mine. 
I  have  no  doubt  that  I  have  told  him,  as  I  have  told  any- 
body  else  who  made  it  their  business  to  inquire  of  me,  that 
fact.  Q.  What  fact?  A.  That  I  had  been  the  owner  of 
five-sixths  of  the  Compromise  mine,  and  that  it  was  sold 
out  under  attachment  in  my  absence  from  the  territory.'' 

Granting  that  the  conversation  took  place  as  testi- 
fied by  Mr.  Heiniman,  the  most  favorable  to  the  defend- 
ants,  it  does  not  contain  many  of  the  essential  elements 
of  an  equitable  estoppel.  Dye  did  not  know  of  his  rights ; 
at  least,  he  had  no  actual  knowledge,  as  shown  by  the  very 
language  attributed  to  him:  'T!  have  allowed  all  my  time 
to  lapse  and  have  no  claim  whatever/'  was  a  mere  state- 
ment of  his  supposed  legal  rights,  and  not  of  a  matter 
of  fact.  At  that  time  (October  23rd)  he  had  not  been 
advised  of  his  rights  by  Mr.  Childers,  and  if  he  made  the 
statement,  did  so  under  the  impression  and  belief  that 
the  attachment  proceedings  were  regular  and  valid. 

"An  admission,  in  order  to  constitute  an  estoppel, 
must  relate  to  an  admission  of  fact,  and  a  person  will  not 
be  estopped  by  an  admission  as  to  the  law.^'  16  Cyc.  756. 
Citing:  English  v.  Dycus,  8  Ken.  L.  Eep.  331;  Brewster 
V.  Stryke,  2  N".  Y.  19 ;  Crawford  v.  Lockwood,  9  How.  Pr. 
(N.  Y.)  547;  Daub  v.  Northern  Pac.  Ry.  Co.,  18  Fed. 
625. 

Tn  Huffman  v.  Nixon,  (Mo.)  75,  Am.  St.  Rep.  454, 
Mr.  Justice  Robinson,  in  delivering  the  opinion  of  the 
court  at  page  459-60,  says :  "As  to  the  two  remaining  con- 
tentions of  defendant  and  which  (judging  from  the 
briefs  filed  herein)  must  have  been  the  controlling  ques- 
tion, in  the  mind  of  the  trial  court,  in  the  making  of 
its  judgment.  First,  that  the  sheriff  sold  aad  plaintifT 
bought  only  the  equity  of  redemption  of  J.  B.  Kelsey  in 
the  land  in  controversy,  and  second,  that  he  should  now  be 
estopped  to  assail  the  deed  of  trust  conveying  the  land, 
on  account  of  his  declaration  and  conduct,  and  the  an- 
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swer  filed  by  him  in  the  Enoop  case  recognizing  its  val- 
idity^ notwithstanding  the  court  may  think  and  find  the 
deed  of  trust  in  fact  to  have  been  fraudulent  in  its  in- 
ception,  we  have  this  to  say:  The  proof  shows  that  the 
sale  was  made  in  the  ordinary  way  and  that  the  sheriff 
sold  all  the  right,  title,  and  interest  of  the  execution 
defendant  in  the  land.  The  sheriff  simply  acted  under 
and  in  conformity  to  the  statute,  and  in  virtue  of  the 
judgment  of  the  court,  and  the  law  under  which  he  act- 
ed conveyed  all  the  interest  and  estate  of  the  execution 
defendant  in  the  land  sold.  If  the  land  in  fact  was  sub- 
ject to  a  prior  value  deed  of  trust  (regardless  of  the 
manner  of  the  sale),  the  purchaser  would  have  only 
bought  the  equity  of  redemption  of  the  original  grantor, 
and  execution  defendant,  while,  on  the  other  hand,  if 
the  sale  had  been  made  subject  to  the  so-called  deed  of 
trust  in  express  terms  and  the  same  should  afterwards 
be  discovered  fraudulent,  and  without  regard  to  what  the 
execution  purchaser  thought  of  it,  at  the  time  of  the 
sale,  or  what  he  afterward  said  or  offered  to  do,  by  the 
answer  in  the  suit  of  Koop  against  the  Kellys,  Nixon, 
and  himself  in  1892,  when  Koop  attenipted  to  have  the 
sale  set  aside,  it  could  and  did  not  affect  the  interest 
purchased  by  him,  and  he  cannot  now  be  estopped  by 
what  was  done  or  said  from  setting  up  the  fraudulent 
oiigin  and  character  of  the  deed  of  trust  by  those  who 
have  lost  nothing  by  his  belief,  declaration  or  answer 
filed." 

If  Dye  had  no  knowledge  of  the  actual  character  of 
the  proceedings  against  him  and  that  they  were  void  for 
want  of  jurisdiction,  then  there  could  have  been  no  fraud- 
ulent representation  or  concealment  on  his  part,  when  he 
had  the  conversation  with  Crarv  and  Heiniman. 

In  Brant  v.  Virginia  Coal  &  Iron  Co.,  2  et  al.,  93 
r.  S.,  326,  Mr.  Justice  Field  (at; page  335)  says:  '^t 
is  difficult  to  see  where  the  doctrine  of  equitable  estoppel 
comes  in  here.  For  the  application  of  that  doctrine 
there  must  generally  be  some  intended  deception  in  the 
conduct  or  declarations  of  the  party  to  be  estopped,  or 
such  ^oss  nesrligence  on  his  part  as  to  amount  to  con- 
structive  fraud,   bv   which   another  had  been   misled   to 
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his  injury.  'In  all  this  class  of  cases/  says  Story,  'the 
doctrine  proceeds  upon  the  ground  of  constructive  fraud 
or  of  gross  negligence,  which  in  effect  implies  fraud. 
And,  therefore,  when  the  circumfltances  of  the  case  repel 
any  such  inference,  although  there  may  be  some  appearance 
of  negligence,  yet  courts  of  equity  will  not  grant  relief, 
li  has  been  accordingly  laid  down  by  a  very  learned  judge 
that  the  cases  on  this  sujbect  go  to  this  result  only,  that 
there  must  be  positive  fraud  or  concealment,  or  negli- 
gence so  gross  as  to  amount  to  constructive  fraud.'  1 
Story's  Eq.  391,  to  the  same  purpose  is  the  language  of 
the  adjudged  cases." 

And  on  page  337:  "It  is  also  essential  for  its  appli- 
cation with  respect  to  the  title  of  real  property  that  the 
party  claiming  to  have  been  influenced  by  the  conduct  or 
declarations  of  another  to  his  injury  was  himself  not  only 
destitute  of  knowledge  of  the  true  state  of  the  title,  but 
also  of  any  convenient  and  available  means  of  acquiring 
such  knowledge.  Where  the  condition  of  the  title  is 
known  to  both  parties,  or  both  have  the  same  means  of 
ascertaining  the  truth,  there  can  be  no  estoppel.  Crest 
V.  Jack,  3  Wates,  240;  Knauff  v.  Thompson,  4  Harris, 
361." 

In  Henshaw  v.  Bissell,  18  Wall.  255,  the  same  judge 
says:  (p.  271):  "An  estoppel  in  pais  is  sometimes 
said  to  be  a  moral  question.  Certain  it  is  that  to  the 
enforcement  of  an  estoppel  of  this  character,  such  as  will 
prevent  a  party  from  asserting  his  legal  rights  to  proper- 
t}',  there  must  generally  be  some  degree  of  turpitude  in 
his  conduct  which  has  misled  others  to  their  injury. 
Conduct  or  declarations  founded  upon  ignorance  of  ones 
rights  have  no  such  ingredient,  and  seldom  work  any  such 
result.  There  are  cases,  it  is  true,  where  declarations  may 
be  made  imder  such  circumstances  that  the  party  will 
bi»  estopped  from  denying  any  knowledge  of  his  rights; 
but  these  are  exceptions  and  do  not  affect  the  correct- 
ness of  the  general  rule  as  stated."  Smith  v.  Sprague,  119 
Mich.  138   (76  Am.  St.  Eep.  384.) 

Nor  can  it  be  said  that  Dve  was  ffuiltv  of  such 
negligence  as  would  amount  to  a  fraud  in  law.  As  soon 
aH  he  discovered  the  invalidity  of  the  judgment  and  sale 
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of  his  property,  he  immediately  brought  this  gnit.  It 
may  be  said  that  Dye  had  constructive  notice  of  the  in- 
validity of  the  proceedings,  but  that  contention  acts  as 
a  two  edged  sword  and  if  he  is  charged  with  notice,  how 
much  more  so  were  the  defendants,  Crary  and  Heiniman, 
the  proposed  purchasers  from  Taliaferro?  It  seems  also 
to  be  a  well  settled  rule  of  law  that  where  all  parties  have 
an  equal  opportunity  to  determine  the  true  facte  there 
is  no  estoppel.  16  Cyc.  741,  Strum  v.  Baker,  150,  U.  S 
312;  Brant  v.  Virginia  Coal  Co.,  93  U.  S.,  326. 

Another  essential  element  of  equitable  estoppel  in 
this  case  is  lacking,  in  that  Crary  and  Heiniman  did  not 
rely  upon  the  statements  of  Dye  as  to  the  condition  of  the 
title  to  the  Compromise  mine.  The  evidence  shows  that 
they  procured  an  abstract  of  the  title  and  employed  an 
attorney  to  examine  these  very  proceedings  and  relied 
at  least  in  part,  upon  his  report.  T  quote  from  pages 
205-6  of  the  record,  Mr.  Heiniman  .being  on  the  stand. 
'^Q.  What  report  did  your  attorney  make  to  you  about 
that?  A.  He  told  me  that  he  examined  the  record 
carefully,  and  paid  the  clerk  $4.00  to  assist  him  in  going 
through  the  records,  and  he  reported  to  me  that  (dl  pro- 
ceedings of  this  sheriff's  sale  was  regular  and  that  every- 
thing was  of  record  and  that  so  far  as  that  was  concerned, 
T  would  be  perfectly  safe  to  handle  the  property.  Q. 
Now^,  when  you  came  to  handling  the  property  and  mak- 
ing this  payment,  did  you  rely  upon  Dye*s  statement  to 
you,  or  the  opinion  of  your  attorney  and  this  abstract? 
A.     I  relied  upon  all  these," 

"Jt  is  an  essential  element  of  equitable  estoppel  that 
the  person  invoking  it  has  been  influenced  by  and  relied 
on  the  representations  or  conduct  of  the  person  sought  to 
be  estopped;  but  in  all  cases  the  representation  or  con- 
duct must  of  itself  have  been  sufficient  to  warrant  the 
action  of  the  party  setting  up  the  estoppel,  and  if  notwith- 
standing such  representation  or  conduct  he  was  still 
obliged  to  inquire  for  the  existence  of  other  facts  and  to 
rely  upon  them  also  to  sustain  the  course  of  action  adopt- 
ed, he  cannot  claim  that  the  conduct  of  the  other  partv 
was  the  cause  of  his  action,  and  no  estoppel  will  arise.** 
16  Cyc.  736,  Citing:  McMaster  v.  Insurance  Co.,  of  ?^. 


i 
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Am.  55  N.  Y.,  222 ;  Deer  Lodge  Bk.  v.  Hope  Min.  Co., 
3  Mont.  146;  Firt  National  Bank  v.  Peetz,  186  Pa.  St. 
204;  11  Am.  &  Eng.  Ency.  of  Law,  439. 

Defendants    contend   that   Dye    had     forfeited    his 
rights  to  his  co-owner  Johns,  and  that  Taliaferro,  the 
purchaser  at  the  sherifl^s  sale  under  the  attachment  pro- 
ceedings, by  paying  to  Johns  the  amount  due  from  Dye, 
for  tlie  assessment  work  of  1898,  suceeedea    thereby    to 
Johns'  rights  and  became  the  owner  by  reason  of  the 
3      forfeiture.    They  contend  that  Sec.  3126  C.  L.  subro- 
gates them  upon  the  payment  to  Johns,  to  his  right*?. 
But  that  section  contemplates  a  valid  judicial  sale,  and 
this  sale  being  void  would  give  them  no  such  rights,  even 
if  their  contention  as  to  that  be  correct.     But  we  cannot 
concur  in  defendants'  view,  either,  that  there  was  a  for- 
feiture, or  that  if  such  was  the  case  that  Taliaferro  bv  his 
payment  to  Johns  succeeded  to  his  rights  or  to  Dye's. 
Clearly  Taliaferro,  when  lie  made  the  payment,  did  so  to 
protect  the  interest  he  acquired,  if  any,  by  the  sale  imder 
the  attachment — indeed,  such  is  the  contention  of  coun- 
sel.     (Supp.   &  Reply  Brief,  p.   2-3.)      This  being  true 
Taliaferro  was  not  attempting  to  create  or  buy  an  out- 
standing title,  but  to  protect  •  the  title  obtained  through 
Dye.     The   alleged   forfeiture  was   never  completed    be- 
cause the  money  was  paid  to  the  co-owner    before    the 
ninetv   davs   after   the   conclusion    of  the   advertisement, 
imder  Sec.  2324  E.  S.  F.  S.,  and  Taliaferro  having  ac- 
quired no  rights  under  the  void  sale,  was  a  mere  volun- 
teer and  was  not  subrogated  to  the  rights  of  anyone. 

But  there  is  another,  and  it  seems  to  us,  a  conclusive 
reason  whv  there  was  no  forfeiture.  The  record  dis- 
closes  that  the  title  to  the  one-sixth  interest  was  in  the 
Apex  Gold  Mining  Company,  a  corporation,  while  the 
notice  was  given  by  T.  C.  Johns.  Johns  was  a  stranger 
to  the  title  and  while  there  is  evidence  that  he  was  the 
manager  of  the  Apex  Gold  Mining  Company,  yet  he 
could  not  have  given  the  notice  in  his  own  name.  Stat- 
utes of  forfeiture  are  strictly  construed  and  must  be 
strictly  complied  with.  A  notice  to  Dye  that  Jones  had 
performed  the  labor  as  co-owner  with  him  and  that  the 
title  would  be  forfeited  to  him,  was  no  notice  that  the 
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Apex  Gold  Mining  Company,  his  real  co-owner  was  at- 
tempting to  advertise  him  out.  Turner  v.  Swayer,  150 
U.  S.  578. 

The  testimony  of  Walsh  (p.  228  Becord),  shows 
that  he  did  the  work  for  the  Apex  Company.  The  testi- 
mony of  Taliaferro  (p.  253  Record),  shows  that  the  one- 
sixth  interest  was  not  in  Johns'  but  in  the  Apex  Com- 
pany. Just  Vhy  we  should  assume  that  Johns  was  the 
owner  of  the  one-sixth  interest  in  his  own  right,  in  the 
face  of  this  testimony  of  defendants'  witnesses,  does  not 
appear. 

'The  burden  of  proof  rests  with  the  party  asserting 
the  forfeiture."     2  Lindley  on  Mines,  Sec.  646. 

The  judgment  of  the  court  below  was  right,  and  is 
therefore  affirmed. 

Wm.  H.  Pope,  A.  J.,  Ira  A.  Abbott,  A.  J.,  concur. 

Mills  C.  J.,  and  McFie,  A.  J.,  dissent  from  the  con- 
clusions of  the  majority  of  the  court. 

Parker,  A.  J.,  having  heard  the  case  below,  did  not 
sit. 


[No.  1175.  October  27.  1906.] 

l.KAXDHO  BACA,  Relator,  v.  FT^ANK  W.  PARKER. 

Judge,  etc..  Respondent. 

WRIT  OF  PROHIBITION. 
('HAS.  A.  Spiess.  and  E.  W.  Dobson.  for  relator. 

Wm.  C.  Reii).  Attorney  General,  for  reR])ondent. 
OPINION  OP  THE  COURT. 

PER  CTTRIAM. — The  court  in  this  case  considers 
itw^lf  hound  hy  its  former  deciRions  to  the  effect  that  in 
this  Territory,  the  eonnnission  of  the  governor,  in  a 
ense  where  he  haB  the  power  to  appoint,  must  be  recog- 
nizcMl  until  resort  is  htul  to  a  trial  of  title  to  the  office 
in  (pi(\^tion  in  a  proceeding  hy  quo  warranto.  Such  being 
the  cas(\  this  court  will  tlecline  to  issue  a  peremptory 
writ  of  prohibition,  under  the  order  to  show  cause  which 
has  just  been  argued. 
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The  issuing  of  the  peremptory  writ  of  prohibition 
i?  denied. 

William  J.  Mills^ 
Chief  Justice,  Etc. 


[No.  1115,  March  2,  1906.] 

TEREITOEY  OF  NEW  MEXICO,  ex  rel  THOMAS  S. 
HUBBELL,  Appellant,  v.  WILLIAM  E.  DAME, 
Clerk,  Etc.,  Appellee. 

SYLLABUS. 

1.  When  pending  an  appeal  an  event  occurs  without 
fault  of  appellee,  which  renders  it  Impossible  for  the  court 
should  its  decision  be  favorable  to  appellant,  to  grant  him 
any  effectual  relief  whatever,  the  court  upon  that  fact  be- 
ing brought  to  its  knowledge  will  not  proceed  to  formal 
judgment  but  will  dismiss  the  appeal. 

2.  By  instituting  proceedings  in  the  nature  of  quo  war- 
ranto the  claimant  of  an  office  conclusively  admits  that  such 
office  is  in  the  possession  of  the  party  proceeded  against. 

3.  Where  a  litigant,  claiming  to  be  the  de  facto  offi- 
cer brings  an  action  purely  in  aid  of  or  for  the  protection 
of  his  possession  of  such  office  and  pending  an  appeal  from 
an  adverse  decision  in  such  action  surrenders  the  posses- 
sion of  such  office  and  institutes  proceedings  in  the  nature 
of  quo  warranto,  the  court  will  not  proceed  to  the  decision 
of  such  appeal  but  will  dismiss  the  same. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Ira  A.  Abbott,  Associate  Justice.     Affirmed. 

William  B.  Childers,  A.  B.  McMillen  and  E.  W. 
DoBSON,  for  appellant. 

REMOVAL   OF   SHERIFFS. 

The  power  to  remove  a  sheriff  from  office  is  vested 
in  the  district  court,  upon  the  application,  under  oath, 
by  any  person  interested  in  the  subject  matter.  The 
statute  provides  a  comprehensive  manner  of  judicial  pro- 
ceedings. 
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Compiled  Laws,  1897,  Sees.  844  to  857, 
inclusive. 
There  is  no  provision  anywhere  in  the  statute  au- 
thorizing the  governor  to  remove  a  sheriff  on  any  of  the 
charges  on  which  Mr.  Hubbell  was  found  guilty  by  the 
governor,  and  the  governor  had  no  power  to  make  any 
such  investigation  or  findings. 

If  there  had  been  such  power  of  removal  for  cause, 
such  special   authority  must  be  strictly  pursued. 

Commonwealth  v.   Shafer,   64   Am.   Dec. 
680 ;  State  v.  Chatburn,  63  Iowa  659 ;  50  Am. 
Rep.    760;    Mechem   on    Public    Officers,   Sec. 
452. 
When  an  officer  holds  his  office  for  a  tenure    pre- 
scribed by  law  he  cannot  be  removed  except  for  a  cause 
presribed  by  law. 

State  V.  Chatburn,  50  Am.  Reports,  761-2. 
To  same  effect. 

People   V.    Therion,   45  .X.   W.    78-9. 
When  the  legislature  has  by  its  rightful  action  pre- 
scribed the  cause  and  the  procedure  for  removal,  it  must 
ho  followed. 

State  ex  rel  Atty.  Gen.  v.  McClain,  58 
Ohio  St.  331 ;  50  N.  E.  907. 
Indeed,  the  governor  does  not  base  his  right  of  re- 
moval upon  any  territorial  statute,  but  on  the  contrary, 
expressly  bases  it  on  the  l«u?t  clause  of  Section  3  of  the 
Organic  Act  (Section  1841  R.  S.  IT.  S.),  which  pro- 
vides that  the  governor  '* Shall  take  rare  that  the  latrsi  he 
faithfully  executed,"  This  provision  does  not  confer  the- 
power  to  remove  an  officer. 

Territory  v.    Ashenfelter,  4   N".  M.   134: 
Field  V.  People,  3  Ills.  91 ;  Dullam  v.  Wilson, 
53  Mich.  392,  51  Am.  Rep.  128;  Police  Com. 
V.  Prichard,  36  X.  J.  L.  114;  Page  v.  Hardin, 
8  B.  Munroe,  648-675. 
The   president's   power   of  removal    is    not    derived 
from  such  provision  but  is  based  upon  the  principle  that 
the  power  of  rcMuoval  is  incident  to  the  power  of  appoint- 
ment. 

3  Story  on  Const.  1538:  Evart's  Speech 


VOL.    13,   JANUARY   TERM,   1906.  469 

Hubbell  Y.  Dame. 

in  the  Impeachment  Trial,  313-318;  Mechem 
on  Public  Officers,  Sees.  440-445-446-447-448 
and  450 ;  Ex-parte  Hennen,  13  Pet.  259 ;  Par- 
sons V.  F.  S.  167  U.  S.  328-335-336. 
If  two  laws  conflict  with  each  other,  the  courts 
roxist  decide  on  the  operation  of  each. 

This  is  of  the  very  essence  of  judicial  duty. 

Marbury  v.  Madison,  1  Crouch,  163-178. 
The  executive  power  of  this  territory  (not  the  judi- 
cial)  is  vested  in  a  governor. 

Section  3,  Organic  Act,  Sect.  1841  R. 
S.  XT.  S. 
The  judicial  power  of  this  Territor}-  is  vested  in 
the  supreme  court,  district  courts,  probate  courts,  and 
justices  of  the  peace  (not  iii  the  governor),  and  the  jur- 
isdictions of  the  several  courts  arc  limited  by  the  Or- 
ganic Act  and  cannot  be  changed  or  modified  by  the 
legislature. 

Section  10  Organic  Act,  Sects.  1868-1869 
R.  S.  U.  S. ;  Ferris  v.  Higley,  20  Wall.  375 ; 
Jung  V.  Meyer  (X.  M.)   68  Pac.  933;  Mech- 
em V.  Kelley,   (K  M.)   68  Pac.  936. 
What  is  judicial  power; 

Bd.  of  Comers,  v.  N.  P.  E.  E.  Co.,  10 
Mont.  420;  Ellison  v.  State,  125  Ind.  496: 
Foster  v  Kansas,  112  U.  S.  206;  Kennard 
V.  Louisiana,  92  TJ.  S.  480;  Taylor  v.  Beck- 
ham, 178  U.  S.  548;  Wilson  v.'Xorth  Caro- 
lina, 169  IT.  S.  586;  Sinking  Fund  Cases,  99 
U.  S.  761;  Rhode  Isload  v.  Mass.,  12  Peters 
718;  Carter  v.  Durango,  16  Colo.  536:  State 
V.  Wallridge,  119  Mo.  390:  24  S.  W.:  Spen- 
cer V.  County  of  Seelly,  33  N.  W.  98;  Kil- 
bum  V.  Law,  (111  Cal.)  43  Pac.  615;  Hart 
V.  Duluth,  (Minn.)  55  X.  W.  118;  Cooleys 
Cons.  Lim.,  110;  Bd.  of  Aldermen  v.  Darrow, 
13  Colo.  460;  16  Am.  St.  Rep.  216;  People  v. 
Stewart,  (75  Mich.)  16  Am.  St.  Rep.  646; 
Ferr>'  v.  Kings  County,  2  Wash.  Rep.  341. 
The  authority  to  remove  for  cause  after  a  hearing  is 
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the  exercise  of  judicial  power  and  cannot  be  conferred 
upon  the  governor. 

Mechem   on   Public    OflScers,    Sec.   435; 

Dullani  V.  Wilson,  53  Mich.  392,    51    A.  R. 

128-131-132;    State   v.    Pritchard,   36   N".   J. 

L.   105-106;   Page  v.   Hardin,  8  B.  Mnnioe, 

672;  Arkle  v.  Board  of  ComVrs   (W.  Va.), 

23  S.  E.  804;  Sheldon  v.  Newton,  3  0.  S.  494; 

TJ.  S.  V.  Arredondo,  6  Pet.  109;  Windsor  v. 

McVeigh,  93  TI.  S.  274;  Stewart  v.  Palmer, 

74  N.  Y.  191;  Anthony  v.'Casey,  83  Va.  338, 

5  Ark.  399 ;  Thurman  v.  Morton,  79  Va.  367 ; 

Freeman   on   Judgments,   Sec.   120a.   p.   193, 

194. 

In  case  of  special  statutory  power,  all  the  acts  of 

the  court  will  be  invalid  unless  the  authority  upon  which 

they  are  founded  has  been  strictly  pursued. 

Hines  on  Jurisdiction,  Sec.  8;  Freeman 
on  Judgments,  Sec.  123;  Beckett  v.  Cuenni, 
15  Calif.  281,  22  A.  S.  R.  399;  Thatcher  v. 
Powell,  6  Wheat.  119;  Conklin  v.    Cunning- 
ham, 7  N.  M.  445  and  iHdodt  v.  Territorv, 
10  N.  M.  141. 
When  one  has  been  wrongfully  deprived  of  his  oflSee 
by  the  illegal  appointment  of  another,  the  writ  will  go 
to  compel  his  restoration,  even  though  the    person    ap- 
pointed in  hiv«?  stead  be  in  possession  de  facto. 

High's  Extraordinary  Legal  Remedies, 
Sec.  67. 

DB   FACTO   OFFICERS. 

A  de  facto  officer  is  one  who  is  in  possession  of  an  ' 
office  and  discharging  its  duties  under  color  of  authority. 
By  color  of  authority  is  meant  authority  derived  from 
election  or  appointment,  however  irregular  or  informal, 
so  that  the  incumbent  bo  not  a  mere  volunteer. 

McCrary  on  Elect.  3rd  Ed.,  Sec.  218; 
State  V.  Oats,  86  Wis.  634,  39  A.  S.  R  912- 
915;  ^\oTton  v.  Broderick.  118  Calif.  474, 
'')0  Pae.  (U4.  and  cases  cited ;  Warner  v.  Mev- 
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ers,   3    Ore.    221;   Morton  v.    Broderick,    50 
Pac.   646. 

MANDAMUS  WILL  NOT  LIE  AGAINST  A  DE  FACTO  IN- 
CUMBENT. 

While  mandamuB  is  a  proper  remedy  by  a  de  facto 
oflScer  against  third  persons,  the  reverse  of  this  proposi- 
tion is  equally  well  settled. 

In  eases  where  the  office  is  actuaJly  filled  by  a  de 
facto  incxunbent  who  is  exercising  the  functions  of  the 
oflBce  under  claim  and  color  of  right,  as  by  election,  man- 
damus will  not  lie  at  the  suit  of  another  claiming  to 
be  the  officer  de  jure.  Because  in  such  a  case  the  writ 
would  involve  the  trial  of  the  title  to  office  for  which  quo 
warranto  is  the  proper  and  adequate  remedy. 
The  following  cases  support  the  proposition: 

State  V.  Gates,  86  Wis.  634:  39  A.  S.  R. 
914;  St.  Louis  County  v.  Sparks,  10  Mo. 
117;  45  A.  D.  335;  Hill  v.  Reg.  8  Mo.  P.  C. 
139;  Rex  v.  Colchester,  3  T.  R.  259;  Rex.  v. 
Bedford,  6  East,  360:  State  v.  Dimn  (Ala.) 
12  A.  D.  25;  Ex.  p.  Harris,  52  Ala.  87,  23 
A.  R.  560;  People  v.  Olds,  3  Calif.  167;  58 
A.  D.  398;  Meredith  v.  Sacramento  County, 
50  Calif.  433;  Kelly  v.  Edwards,  69  Calif. 
483;  22  Pac.  1042;  Morix>n  v.  Broderick,  118 
Calif.  481,  50  Pac.  644,  &  Ca.  Ci.;  Kennedy 
V.  Board  of  Education,  82  Cal.  483,  22  Pac. 
1042;  Harrison  v.  Simonds,  44  Conn.  320; 
French  v.  Cowan,  79  Me.  426 ;  Ashwell  v.  Bul- 
lock, 122  Mich  60:  Pipper  v.  Wayne  Circuit 
Judges,  122  Mich.  688:  Frey  v.  Michie,  68 
Mich.  32;  State  v.  McCullough.  3  ISTev.  202: 
Fori;  V.  Howell,  58  N.  J.  L.  54;  Bradshaw  v. 
Camden,  39  N.  J.  L.  416;  Henry  v.  Camden, 
42  N.  J.  L.  335 ;  McDermot  v.  Kenny,  45  IST. 
J.  L.  251 ;  Hoboken  v.  Gear,  27  X.  J."  L.  265 : 
Haines  v.  Chosen  Freeholders,  47  N.  J.  L. 
454 ;  Casey  v.  Chase,  64  X.  J.  L.  207 ;  People 
V.  Stevens,  5  Hill ;  People  v.  Goetting,  133 
N.  Y.  569 ;  Matter  of  Gardner,  68  ^.  Y.  467 ; 
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People  V.  Lane,  55  N.  Y.  217;  People  v.  Fer- 
ris, 7(>  X.  Y.  :\2(i:  Rex.  v.  Stoke  Danierel,  1 
X.  &  P.  5(i  &  El.  584,  31  E.  C.  L.  399,  2  Hur. 
34(;;  Reg.  v.  Dolgelly  I^niou,  3  X.  &  P.  54'<J 
&  El.  5(n,  35  E.  C.  L.  454,  1  W.  V.  513; 
Frost  V.  Cliester,  5  El.  &  Bl.  531;  Rex.  v. 
Truro,  3  B.  &  Aid.  590,  2  Chit.  257,  18  E. 
C.  L.  326;  Rex.  v.  Guardians  of  Poor,  20,  L. 
J.  Q.  B.  423;  17  Q.  B.  149;  79  E.  C.  L.  149: 
Rex.  V.  Beodle,  3  Ad.  &  El.  467,  30  E.  C.  L. 
132;  Yiiig.  V.  Derby  Councillors,  2  X.  &  P. 
589;  Rox  v.  York,  4  T.  R.  699; 
Rex  V.  Oxfonl,  6  Ad.  &  El.  349,  33  E.  C.  L. 
87;  Reg.  v.  Upper  Canada  Bank,  5  U.  C.  Q. 
B.  338 ;  Reg.  v.  Cornwall,  25  U.  C.  Q.  B.  293 : 
In  re  Brenan,  6  IT.  C.  Q.  B.  0.  S.  330;  Reg. 
V.  Burke,  29  Xova  Scotia,  227;  TTnderwood 
V.  White,  27  Ark.  382;  Duane  v.  McDonald, 
n  Conn.  520;  State  v.  Gamble,  13  Fla.  9: 
People  V.  Brush,  146  X.  Y.  63;  Com.  v. 
Philadelphia  County,  6  Whart  (Pa.)  476; 
C^om.  V.  Perkins,  7  Pa,  St.  42 ;  Com.  v.  Phila- 
del|)hia  County,  5  Rawle  (Pa.)  75;  Williams 
V.  Clayton,  6  Ftah  86,  21  Pac.  398;  Kimball 
V.  Ohnstead,  20  Wash.  629,  56  Pa.  377; 
Board  of  Education  v.  State,  100  Wis.  455; 
T.a  Pointe  v.  O'Malley,  46  Wis.  59;  State 
V.  Sullivan,  83  Wis.  416;  State  v.  Plambeok, 
36  Xeh.  54  X.  W.  667;  Burgess  v.  Davis,  138 
Ills.  578,  28  X.  E.  817;  State  v.  Lane,  16  B. 
T.  620,  18  Atl.  1035;  Bonner  v.  State,  7  Ga. 
479;  Peo])le  v.  School  Trustees,  42  Ills,  App. 
60;  State  v.  Dunlap,  5  Mart  (La.)  271;  State 
V.  Williams,  25  Minn.  340;  State  v.  Rodman, 
43  Mo.  256;  State  v.  Draper,  48  Mo.  213; 
State  v.  John,  81  Mo.  13 ;  State  v.  May,  106 
Mo.  488;  State  v.  Gascondale  Count^\  25  Mo. 
App.  446 ;  People  v.  Xew  York,  3  Johns  Cas. 
(X.  Y.)  79:  Howerton  v.  Tate,  C^6  X.  Car. 
231;  Cloud  v.  Wilson,  72  X".  Car 
155;     Ellison      v.      Raleiffh,     89       X.       (^ai. 
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125;  Lvon  v.  Granville  Cotinty,  120 
N.  Carr"  237,  26  S.  E.  929;  Boone  Coun- 
ty V.  State,  61,  Ind.  379;  In  re  Brenan,  6  U. 
C.  Q.  B.  0.  S.  330;  Note  98  A.  S.  R.  p.  884: 
State  V.  Gardener,  2  Dillon  on  Mun.  Cor. 
(4th  Ed)  Sec.  892;  High's  Ex.  Leg.  Rem. 
(3rd  Ed.)  Sec.  49;  Puterbalgh  Com.  PI.  685 
&  Ca.  Ci. ;  Dillon  on  Municipal  Coq:)ora- 
tions,  Sec.  892;  High's  Ex.  Ijcg.  Rem.  Sec. 
627;  See  also.  Palmer  v.  Foley,  36  N.  Y. 
Super.  Ct.  14;  In  Re  Brennon,  63  N.  E.  Rep. 
136;  Commonwealth  v.  McCoombs,  56  Pa.  St. 
Rep. 

RIGHT   OP   DE   FACTO    OFFICERS   TO   INJUNCTION. 

High  on  Injunctions,  Sec.  1315;  Brady 
V.  Sweetland,  13  Kans.  41 :  State  v.  Durkee, 
12  Kans.  308;  Goldman  v.  Gillespie  (La.) 
8  So.  883;  School  Dist.  etc.,  v.  Wise  (Minn.) 
79  N.  W.  668;  Parsons  v.  Durand  (Ind.)  49 
X.  E.  1047;  Wheeler  v.  Bd.  Fire  Com.  (T^a.) 
15  So.  179 ;  Keer  v.  Trigo,  47  Pa.  St.  292 ; 
Erwin  v.  Fulk,  94  Ind.  235;  City  of  Delphi 
V.  Stratzman,  104  Ind.  343,  3  X.  E.  937; 
Cent.  IJ.  Tel.  Co.  v.  State,  110  Ind.  203,  10 
N.  E.  922,  and  12  X.  E.  136 ;  City  of  Hunt- 
ington V.  Cast  et  al.,  (Ind.  1898)',  48  N.  E. 
1025;  Guillotte  v.  Poinev,  41  La.  Ann.  333, 
6  So.  507 ;  Commissioners,  etc.,  v.  jCom'rs. 
77  Md.  283;  Armitage  v.  Fisclior,  24  N.  Y. 
C.  650;  McCue  v.  Halloran,  7  Del.  Co.  R. 
458,  9  Kulp  433;  Franklin  v.  Appel,  10 
S.  D.  391,  73  N.  W.  259;  Patterson  v.  Hubbs, 
65  X.  C.  119 ;  Priddie  v.  Thompson,  82  Fed. 
190-191;  Butler  v.  White,  83  Fed.  586-589; 
State  V.  Superior  CWrt,  17  Wash.  12,  61  A. 
S.  R.  893  and  note;  Vol.  5  Pomero/s  Eq. 
Jus.  Sec.  335 ;  High  on  Injunctions,  Sec. 
1315;  Brady  v.  Sweetland,  13  Kans.  40. 
Our  courts  have  decided  that  the  right  to  an 
office  is  a  valuable  right  which  is  entitled  to  protection. 
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Wade  V.  Ashenfelter,  4  N.  M.  146 ;  Ter- 
ritory V.  Albright,  78  Pac.  206. 
Wherever  the  Statute  of  Anne  is  in  force,  or  similar 
statutes,  when  a  private  citizen  claiming  the  office  is  the 
relator,  the  attorney  general  or  other  public  officer,  cannot 
prevent  the  court  from  assuming  jurisdiction  and  grant- 
ing leave  to  file  the  information  by  refusing  consent  to 
the  use  of  his  name.  And  if  this  be  true,  he  surelv  can- 
not  refuse  to  allow  the  case  to  proceed  in  his  name  after 
once  allowing  the  information  to  be  filed  in  his  name,  and 
the  authorities  so  hold. 

Republica  v.  Griffith,  2  V.  S.  (2  Dall) 
112,  1  L.  Ed.  311 ;  Dambman  v.  Empire  Mill, 
12  Barber;  State  v.  Elliott  ^Ftah),  44  Pac. 
Rep.  250;  Angel  &  Ames  Corporations,  Sec. 
733 ;  Bamum  v.  Oilman,  27  Minn.  466,  38  A. 
P.  304 ;  State  v.  Withers,  121  N.  C.  376,  28 
S.  E.;  State  v.  Chandler,  2  Ohio,  Dec.  164; 
State  v.  Schnierle,  5  Rich.  L.  (S.  Car.)  301; 
State  V.  Dahl.  69  Minn.  108.  71  N.  W.  910: 
Vol.  23,  Am.  &  Eng.  Enc,  page  618;  State 
V.  Ashley,  1  Ark.  279;  Attv.  Gen.  v.  Barstow, 
4  Wis.  567;  Cumminsrs  v.  Missouri.  4  Wall. 
277,  320,  323,  326.  328,  331 ;  Ex  Parte  Mulli- 
gan, 4  Wall.  73;  Ex  Parte  Garland,  Id.  333; 
Parsons  v.  Bedford,  3  Peters,  446. 
How  was  forfeiture  of  office  enforced  at  common 
law.     A  jurv'  trial  was  necessan'. 

State  ex  rel  Police  Com'rs.  v.  Pritchard,  36 
>r.  J.  Law  106-107;  23  A.  &  E.  Ency.  of  liaw, 
4445  (2d  Ed.)  :  Speed  v.  Detroit,  67  K  W. 
407;  22  L.  R.  A.  842;  Gudens  Case,  75  N". 
Y.  Sup.  787 ;  Thurston  v.  Clark,  40  Pac.  436 : 
Haybum's  Case,  2  Dallas  407. 
And  the  note  prepared  bv  Chief  Justice  Taney  by 
direction  of  the  court,  to  the  case  of 

Fnited  States  v.  Perrerira,  13  How.  52, 
Co.  Op.  Ed.  47;  In  Black's  Constitutional 
Law.  pasre  51 ;  See,  also  Coolers  Constitu- 
tional Limitations,  6  Ed.  side  pagin?  160,  and 
a  lon^  and  interesting  note  to  Maiberry   v. 
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Madison  on  this  proposition,   1  Boses  Notes, 
page  166. 
"Each  public  officer  who  takes  an  oath  to  support 
the  constitution  swears  that  he  will  support  it  as  he  un- 
derstands it,  and  not  as  it  is  understood  bv  others.*' 

2  Impeachment  Trial  of  Andrew  John- 
son, pages  319-321;  Dodge  v.  Woolsev,  18 
How.  347-8,  Co-Op.  Ed.  407;  Rowley  v.*  Ben- 
thuysen,  16  Wendell  373-4;  Norton  v.  Shel- 
by County,  118  TJ.  S.  442;  Osborne  v.  Bank, 
9  Wheat.  866;  State  v.  Cummings,  36  Mo. 
278;  United  States  v.  Walker,  109  U.  S.  27. 

Neill  B.  Field  and  Prank  W.  Clancy,  for  appellee. 

The  judgment  of  the  court  below  in  each  of  th^se 
cases,  was  in  accordance  with  the  previous  decisions  of 
this  court. 

Conklin  v.   Cunningham,  7  N.  M.    459: 
Eldodt  V.  Territory,  10  N.  M.  145-6 ;  Aijnijo 
V.     Baca,    3    X.    M.    490;    Annijo    v.    Coun- 
ty   Commissioners,    3    N.    M. 
The  acts  and  orders  of  those  without  the  legal  right 
to  exercise  official  trust  must  pass  the  ordeal  of  the  closest 
scrutiny,  and  be  ratified  only  so  far  as  justified  by  pub- 
lic policy  and  necessity. 

U.  S.  V.  Alexander,  46  Fed.  731. 
It  was  the  right  of  relator  to  be  admitted  to  the  office 
under  his  prima  fack  title,  and  hold  it  pending  contest. 

State  ex  rel.  Jones  v.  Gates,  86  Wis.  639. 
The  doctrine  that  a  man  may  constitute  himself  an 
officer  de  facto  by  forcibly  holding  possession  of  the  room 
assigned  to  the  use  of  the  officer,  or  of  the  books  and 
papers  pertaining  to  an  office,  is  subversive  of  the  prin- 
ciple upon  whicli  recognition  is  accorded  to  the  acts  of 
de  facto  officers, 

Becker  v.  People,  156  111.  301;  State  v. 
Callihan,  4  N.  Dak.  481 ;  Steinback  v.  State, 
38  Ind.  483;  State  v.  Perkins,  139  Mo.  106: 
State  V.  Lane,  16  E.  I.  620;  TT.  S.  v.  Alex- 
ander, 45  Fed.  731;  State  ex  rel.  Jones  v. 
Gates,  86  Wis.  639;  Becker  v.  People,  156  111. 
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301 ;  La  Pointe  v.  O'Malley,  46  Wis.  36;  In  re 
Sawyer,  124  U.  S.  200;  White  v.  Berry,  171 
V.  S.  366 ;  Georgia  v.  Stanton,  6  Wall.  50. 

STARE  DECISIS. 

It  does  not  tend  to  increase  the  confidence  of  the 
public  generally  in  the  administration  of  justice,  if  courts 
ir  cases  involving  the  title  to  office  refuse  to  administer 
settled  principles  without  regard  to  the  change  in  the  per- 
sonnel or  political  affiliation  of  their  member^,  and  I 
take  it  that  this  court  will  hesitate  to  overturn  or  ques- 
tion the  authority  of  its  previous  decisions,  upon  which 
wo  rely,  unless  convinced,  beyond  a  reasonable  doubt, 
not  only  that  those  decisions  are  fundamentally  wrong, 
but  also  that  the  interests  of  the  general  public  demand 
that  a  different  rule  shall  be  established. 

Lane  v.  Anderson,  67  F(h1.  563 ;  Hoffan 
V.  Hutchins,  160  111.  550;  State  v.  Hawkins. 
44  O.  St.  98;  Huels  v.  Hahn,  75  Wis.  CAf<: 
Cochran  v.  McCleari',  22  Iowa,  75 ;  Haflner  v. 
Heyborger,  7  Watts  &  S.  104:  Fpdegraff  v. 
Crans.  47  Pa.  St.  103;  Tappan  v.  Gray,  9 
9  Paige  Oh.  506;  Same  case,  7  Hill,  259.' 

STATEMENT  OF  FACTS. 

This  is  a  mandamus  proceeding  brought  September 
6,  1905,  on  the  relation  of  Thomas  S.  Hubbell  against 
William  E.  Dame,  as  clerk  of  the  district  court  of  the 
Second  Judicial  District  of  N^ew  Mexico.  The  informa- 
tion sets  forth  that  relator  was  duly  elected  sheriff  of 
Bernalillo  county-  at  the  regular  1904  election;  that  he 
duly  qualified  as  such  and  entered  into  possession  of  his 
office  and  upon  the  discharge  of  the  duties  thereof,  on 
January  1,  1905,  and  was  at  the  time  of  the  filing  of  this 
information  still  in  possession  of  the  office,  together  with 
its  books,  papers,  property,  insignia  and  rooms  in  the 
countv  court  house,  and  also  in  the  care  and  custody  of 
the  county  jail  and  the  prisoners  therein,  and  was  other- 
wise in  the  discharge  of  and  ready,  willing  and  offering 
ti>  discharge  the  duties  of  the  office  of  sheriff.     Eelator 
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further  avers  that  he  has  never  resigned  from  or  aban- 
doned the  said  office;  that  he  is  still  alive  and  still  claim- 
ing the  right  to  said  office  and  is  still  discharging  the 
duties  thereof,  and  that  there  has  been  no  vacancy  in  said 
office  since  his  qualifying  therein  on  the  date  above  named. 
The  information  further  alleges  that  certain  charges  of 
official  misconduct  were  filed  against  relator  with  the 
governor  of  New  Mexico,  after  the  hearing  of  which  an 
order  was  made  by  the  governor  removing  him  from  said 
office  of  sheriff  and  a  further  order  was  made  appoint- 
ing one  Perfecto  Armijo  to  fill  the  alleged  vacancy  thus 
created;  that  said  order  of  removal  was  void  and  con- 
ferred no  color  of  right  on  said  Armijo;  that  the  said 
Armijo  has  taken  all  the  formal  steps  required  by  law 
to  qualify  as  sheriff,  including  the  giving  of  bond,  and  is 
assuming  to  discharge  and  claiming  the  right  to  exercise 
and  discharge  the  duties  and  receive  the  emoluments  of 
the  said  office  under  the  pretended  oommission  above 
mentioned.  The  relator  further  alleges  that  it  is  the 
duty  of  the  said  Dame  as  clerk  to  issue  and  deliver  to 
him  as  sheriff  the  jury  venires  for  the  September,  1905^ 
term  and  succeeding  terms  of  court  and  to  deliver  also 
all  other  process  of  the  court  and  that  it  is  the  duty  of 
relator  to  serve  the  same  and  his  privilege  to  receive  all 
fees  therefor.  It  is  further  alleged  that  the  same  clerk 
claiming  to  act  under  the  instructions  and  directions  of 
the  presiding  judge  of  said  court  has  refused  and  still 
refuses  to  deliver  to  relator  the  venires  for  said  Septem- 
ber, 1905,  term,  and  gives  out  that  he  will,  likewise  re- 
fuse to  deliver  further  process  to  relator  as  such  sheriff 
and  will  refuse  to  recognize  him  as  de  facto. 

,     OPINION  OF  THE  COURT. 

POPE,  J. — (After  stating  the  case.) — Upon  the 
state  of  facts  above  outlined,  a  number  of  questions  are 

argued  at  the  bar  and  in  the  briefs  of  counsel. 
1      Among  these  are  whether  the  court  below  had   the 

power  upon  the  pleadings  and  aided  only  by  judicial 
notice  to  make  the  findings  of  fact  contained  in  the  rec- 
ord, or,  indeed,  any  findings  at  all ;  whether  the  governor 
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of  New  Mexico  had  the  power  to  remove  the  relator  and 
to  appoint  Armijo  in  his  stead;  whether  the  olerk,  being 
an  ann  of  the  court,  is  subject  to  mandamus ;  and  whether 
a  court  will,  pending  a  dispute  as  to  an  office,  issue  man- 
damus to  enforce  recognition  of  the  de  facto  officer.  We 
find  it  unnecessary  to  dt»cide  any  of  these  questions  for 
the  reason  that  even  were  tliev  to  be  decided  as  contend- 
ed  for  by  appellants  and  the  cauvse  reversed,  the  status  of 
the  case  has  been  so  changed  pending  this  appeal  that 
it  would  be  impossihle  upon  a  new  hearing  to  grant  ap- 
pellants an  effectual  relief.  No  rule  of  practice  is  bet- 
ter settled  than  that  when  pending  an  appeal  an  event 
occurs  without  fault  of  appellee  which  renders  it  impos- 
sible for  the  court,  should  its  decision  be  favorable  to  the 
appellant,  to  grant  him  any  effectual  relief  whatever,  the 
court  upon  that  fact  being  brought  to  its  knowledge  will 
not  proceed  to  formal  judgment  but  will  dismiss  the  ap- 
peal.   Jones  V.  Montague,  194  U.  S.  147:  Mills  v.  Green, 

159  U.  S.  53 ;  Kimball  v.  Kimball  174  U.  S.  163 ;  Ten- 
2     nessec  v.  Condon  189  TJ.  S.  69.  It  appears  from  the 

records  of  this  court  in  cause  1133  and  the  arguments 
and  briefs  in  this  case  that  the  appellant,  Hubbell,  has  since 
the  decision  below  instituted  proceedings  in  the  nature  of 
qno  warranto  to  test  the  title  of  Armijo  to  the  office  in 
question.  The  imderlying  theory  of  such  a  suit  is  that 
the  office  contended  for  is  in  the  adverse  possession  of  the 
party  proceeded  against;  or,  in  other  words,  that  while 
the  relator  moving  in  such  suit  considered  himself  the 
de  jure  officer,  his  adversary  is  the  de  farto  officer.  Such 
a  suit  admits  the  relator  therein  to  be  out  of  oflSce.  This 
was  distinctlv  held  bv  this  court  in  Conklin  v.  Cunning- 
ham,  7  N".  M.  445,  where  the  fact  that  Conklin  had  insti- 
tuted quo  warranto  against  Cimningham  was  held  to  be 
a  conclusive  admission  that  Cunningham  was  the  de  facto 
officer  and  entitled  to  all  of  the  rights  flowing  from  such 
occupancy.  With  the  law  as  thus  declared  in  Conklin  v. 
Cunningham,  we  liavo  no  dispute,  nor  apparently  has 
appellant,  for  in  his  ])etition  in  the  prohibition  case  Xo. 
1112,  now  pending  before  us,  he  distinctly  avers  that  *TTe 
cannot   institute    proooodiugs    in    quo     warranto     without 
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abandoning  his  said  olBfice  and  waiving  his  rights  as  de 
facto  sheriiBf."  (Eecord  p.  13).  We  deem  it  suffi- 
3  cient,  therefore,  to  point  out  that  by  instituting  quo 
wurranto  appellant  has  abandoned  the  possession  of 
the  office  and  has  surrendered  any  point  of  vantage  he 
might  have  as  de  facto  sheriff.  Were  the  cause  reversed 
there  could  be  no  effectual  relief  granted  him.  Certainly, 
the  clerk  could  not  be  ordered  to  deliver  to  him  the 
venires  for  the  September,  1905,  term  of  court  for  the 
time  for  the  service  of  these  has  long  since  expired. 
Neither  could  the  clerk  be  ordered  to  deliver  to  him  fur- 
ther process  requiring  service  by  the  sheriff's  office  for 
the  reason  that  he  is  confessedly  no  longer  in  possession 
of  that  office,  or  its  books  or  paraphernalia.  How,  for 
example,  could  commitments  for  prisoners  be  attended  to 
by  relator  when  the  jail  to  which  they  are  to  be  commit- 
ted is  in  the  hands  of  another?  Indeed,  the  whole  theon^ 
upon  which  this  suit  is  predicated,  is  that  the  relator, 
Hubbell,  as  de  facto  officer  is  entitled  to  be  maintained 
iu  the  possession  of  the  office  by  mandamus.  The  gist 
of  the  contention  is  not  that  he  is  entitled  to  prosecute 
these  proceedings  as  the  de  jure  officer,  for  that  ques- 
tion is  confessedly  one  for  quo  warranto;  but  that  he  is 
the  de  facto  officer  in  full  possession  of  the  office.  When, 
therefore,  as  admitted  by  his  filing  quo  warranto,  relator 
surrendered  the  office  and  ceased  to  be  the  officer  de  facto 
the  whole  basis  of  his  several  contentions  slipped  away 
from  him  and  even  upon  his  own  argument  left  no  foun- 
dation upon  which  the  couri:  upon  a  reversal  of  the  ca.*^ 
could  grant  him  any  relief.  His  election  to  abandon  the 
possession  of  the  office  and  to  proceed  by  quo  warranto 
was.  to  again  quote  his  own  language,  a  waiver  of  ^^is 
rights  as  de  facto  sheriff;"  feeling,  therefore,  that  a  re- 
versal of  this  case  could  result  in  no  substantial  relief  to 
relator  for  the  reason  that  the  changed  status  of  the 
matter  has  left  the  case  where  a  determination  of  the 
questions  involved  would  be  a  more  moot  decision  by 
this  court;  we  are  of  opinion  that  the  appeal  should  be 
dismissed.  By  this  direction  given  the  matter  we  do  not 
desire  to  be  understood  as  receding  from  the  views  ex- 
pressed in  Albright  v.   Territory,  79   Pac.   719,  wherein 
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we  declined  to  dismiss  an  appeal  where  the  term  of  office 
had  expired  pending  such  appeal,  upon  the  ground  that 
in  quo  warranto  the  proceeding  was  one  involving  more 
than  the  mere  right  to  hold  the  office.  In  the  present 
case  we  do  not  conceive  that  either  the  findings  of  the 
court  of  which  complaint  is  made,  nor  the  judgment 
quashing  the  writ  will  be  of  the  slightest  relevancy  upon 
any  proceeding  directly  involving  the  title  to  the  office 
ir  controversy.  The  present  disposition  of  the  matter, 
therefore,  does  not  leave  the  appellant  burdened  with 
any  adjudication  that  will  affect  the  qvo  warranto  pro- 
ceeding to  which  he  has  taken  recourse.  The  appeal  is 
accordingly  dismissed. 

William  J.  Mills,  C.  J.,  John  R.  McFie,  A.  J..  Ed- 
ward A.  Mann,  A.  J.,  concur. 

Abbott,  A.  J.,  having  tried  the  case  below,  did  not 
participate  in  this  decision. 


[No.  1116,  March  2,  1906.] 

THOMAS   S.   HUBBELL,    Appellant,  v.    PERFEOTO 

ARMIJO,  Appellee. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Ira  A.  Abott.  Associate  Justice.     Dismissed. 

W.  B.  Childers.  a.  B.  McMillkx.  E.  W.  Dobson. 
for  appellant. 

OPINION  OF  THE  COURT. 

PARKER,  J. — Appellant  brought  a  bill  for  injunc- 
tion against  apjx^llee  to  restrain  him  from  interfering  with 
appellant  in  the  discharge  of  his  duties  as  sheriff  of  Ber- 
nalillo county.  Appellee  answered,  setting  up  his  com- 
mission from  tlie  governor,  liis  qualification,  and  claimed 
to  be  in  ])ossossion  of  the  office.  A  demurrer  was  inter- 
posed to  the  answer,  overruled  as  to  that  but  carried  back 
to  the  complaint  and  sustained  as  to  the  latter.  Appellant 
electing  to  stand  upon  his  bill  of  complaint,  the  same 
was  dismissed  for  want  of  jurisdiction. 

Subsequently,  as  appears  from  the  briefs  of  counsel. 
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appellant  abandoned  his  possession  of  the  office  and 
brought  quo  warranto  proceedings  to  try  the  title  thereto. 

This  brings  the  case  within  the  doctrine  stated  in 
Hiibbell  V.  Dame,  decided  at  this  term,  and  it  will 
be  disposed  of  in  the  same  way  as  that  case  and  for  the 
same  reasons.  While  that  was  a  mandamus  proceeding 
and  this  is  a  proceeding  for  in j  miction,  the  principle  in- 
volved is  the  same  in  each  case  and  this  court  is  not  in 
position  to  award  appellant  any  effectual  relief. 

The  appeal  is  dismissed. 

William  J.  Mills,  C.  J.,  Wm.  H.  Pope,  A.  J.,  John 
B.  McFie,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Abbott,  A.  J.,  having  heard  the  case  below,  did  not 
participate  in  this  decision. 


[No.  1117,  March  2,  1906.] 


ESLAVIO  VIJIL,  Appellant,  v.  ANDKEW  B.  STBOUP, 

Appellee. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Ira  A.  Abbott,  Associate  Justice.     AflBrmed. 

W.  B.  Childers,  a.  B.  McMillen,  E.  W.  Dobson, 

for  appellant. 

Neill  B.  Field,  for  appellee. 

PER  CURIx^M.— For  the  reason  stated  in  Frank  A. 
Hubbell  V.  Justo  Armijo,  decided  at  this  term,  the  judg- 
ment of  the  lower  court  will  be  affirmed,  and  it  is  so 
ordered. 

William  J.  Mills, 
Chief  Justice. 
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[No.  1118,  March  2,  1906.] 

FRANK  A.   IIUBBELL,  Appellant,  v.  JUSTO  K.  AR- 

MIJO,  Appellee. 

Appeal   from    the   district  court  of  Bernalillo  county, 
before  Ika  A.  Abbott,  Associate  Justice.    -Affirmed. 

WlLLLVM    B.    Childeu8.    A.    B.    McMlLLEN,    E.      W. 
PoBsox.  for  appellant. 

The  «rovernor  cannot  be  invested  with  the  power  of 

removal  from  office  upon  charges. 

Spencer  v.  County  of  Sully,  33  N".  W. 
98:  Bd.  of  Com'rs.  v!  N.  P.  R.  R.  Co.,  10 
Mont.  420;  Ellison  v.  State,  125  Ind.  496; 
Foster  v.  Kansas,  112  U.  S.  206;  Kennard 
V.  Louisiana,  92  U.  S.  480;  Taylor  v.  Beck- 
ham, 178  U.  S.  548:  Wilson  v. '^North  Caro- 
lina, 169  r.  S.  o8();  Sinking  Fund  Cases,  99 
r.  S.  r()l :  Rhode  Island  v.  Mass.,  12  Peters, 
:iS:  Charter  v.  Durtmgo.  16  Colo.  536;  State 
Y.  Wallridge,  119  Mo.  390:  24  S.  W.  460: 
Killnirn  v.  Law  (111  Cal.>  43  Pac.  615: 
Hart  V.  Duluth  (Minn.)  55  X.  W.  118; 
Coolcy's  Cons.  Lim.  110:  Bd.  of  Aldermen  v. 
Harrow,  13  (V)lo.  460,  16  Am.  St.  Rep.  216: 
Poo])le  V.  Stewart  (74  Mich.)  16  Am.  St. 
Hep.  iUi):  Ferr>'  v.  Kings  County,  2  Wash. 
Re]).  311  :  Pairo  v.  Hardin,  8  B.  Munroe  672: 
Arkle  v.  Board  of  Com'rs.  (W.  Va.)  23  S.; 
Mochom  on  Public  Officers,  Sw.  455 :  Dul- 
1am  V.  Wilson,  53  Mich.  392:  51  Am.  Rep. 
128:  Police  Com'rs.  v.  Pritchard,  36  X.  J. 
L.  114:  TTayhunrs  Case,  2  Dall.  407:  Fnite'l 
States  V.  Fenvrira,  13  TTow.  52:  Co-Op. 
Kd.  47. 
ff  the  tcnmr  is  fijrd  hif  har.  or  if  the  officer  is  a]>- 

]u)inted  to  bold  during  the  pleasure  of  some  other  officer 

o.'  board  than  that  ai)]H)inting  him,  the  appointing  power 

can   not  arhiirarily  remove  him. 

Mtnhein    on    Public    Officers,     Sees.     445. 
447  and  448. 
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The  power  of  removal  for  cause  is  a  special  one,  and 
it  must  be  strictly  pursued. 

Id.  Section  450;  Dubue  v.  Voss,  92  Am. 
Dec.   527-8;   Commonwealth  ex  rel.   Bowman 
V.    Slifer,  25    Penn.    State    Reports    23,    64 
American  Decisions  680. 
"But  the  power  of  removal  so  conferred  must  be  con- 
fined within  the  limits  prescribed  for  it,  and  must  be  pur- 
sued with  strictness.     Hence  it  can  be  exercised  onlv  for 
the  cause  specified  and  in  the  nianner  and  upon  the  con- 
ditions fixed.     And  authoritv  to  remove  for  cause  cannot 
be  construed  as  an  implied  authority  to  remove  at  pleas- 
ure.^^ 

]\rechem    on    Public    Officers,     Sec.     452: 
IMead  v.  Treas.,  3f)  Mich.   116;  Cooler's  Cons 
Lim.  136,  137. 
**l7i  deciding  this  question  (as  to  the  authority  of  the 
governor),  recurrence  must  be  had   to  the  constitution. 
That  furnishes  the  only  rule  by  which  the  court  can  be  gov- 
erned. That  is  the  charter  of  the  governor's  authority.  All 
the  powers  delegated  to  him  by  or  in  accordance  with  that 
instrument,  he  is  entitled  to  exercise,  and  no  others." 

Field   V.    People,   3    111.    70-80;    Note    1, 

])age   137,    Cooley's    Cons.     Lim. ;     See     also, 

Clarke  v.  People',  15  111.  213. 

**The  governor  has  no  power  to  remove  elective  offi- 

'  cers  unless  he  strictly  pursues  the  methods  pointed  out 

bv  the  constitution  and  laws  of  this  state.^' 

People  V.   Therrien,   45   X.   ^Y.   78-79. 
That  the  power  to  remove  is  limited  by  statute  is 

also  held  in 

Gorham  v.  Luckhett,  6  B.  Mimroe  (Ky.) 
146;  Ex- Parte  Lehmtin,  60  Miss.  967:  State 
er  rel.  Attv.  Gen.  v.  McClain,  58  Ohio  St.  313. 

ft 

50  X.  E.  Rep.  907 ;  Commonwealth  v.  Shaver 

3  M.  &  S.  (Pa.)   338;  Territory  v.  Ashen fel- 

ter,  4  ^".  M.  134-5. 

If  he  attempted   to  exercise  the  power  of  removal 

under  the  statute,  then  the  question  arises  what  are  the 

provisions  of  the  statute  and  had  he  the  power  to  remove 
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the  appellant  from  oflBce  for  any  acts  committed  during 
a  prior  term  of  office. 

23  Am.  and  Eng.  Ency.  of  Law,  page 
445;  Speed  v.  Common  Council  of  City  of 
Detroit,  67  N.  W.  Reporter  407;  98  Mich. 
360;  39  Am.  St.  Eep.  555;  22  L.  R.  A.  842; 
Thurston  v.  Clark  (Cal.)  40  Pac.  Rep.  436. 
^^Acts  of  drunkenness  between  the  election  and  quali- 
fication of  an  officer  should  not  be  allowed  in  evidence.'' 

Triggs  V.  State,  49  Texas  645;  Cited  in 

23  A.  &  E.  Ency.  of  Law,  445. 

"An  officer  will  not  be  removed  for  acts  done  prior 

t)  his  present  term  of  office,  since  to  do  so  would  be  to 

deprive  the  people  of  their  right  to  elect  their  officers." 

Conant  v.  Gragan,  6  N.  Y.  St.  Rep.  322 ; 
Guden  v.  Dike,  75  N.  Y.  Sup.  787;  Speed  v. 
Common   Council,   98   Mich.   360,  57   N.  W. 
406,  22  L.  R.  A.  842,  39  Am.  St  Rep.  555; 
State  V.  Walker,  68  Mo.  App.  110;  State  v. 
Common  Council,  25  N".  J.  Law,  536;  Com. 
V.  Shaver,  3  Watts  &  S.  338 :  State  v.  Com- 
mon Council,  53  Minn.  238;  56  N.  W.  118, 
39  Am.  St.  Rep.  595;  People  v.  Weygant,  14 
Hun.  546;  People  v.  McGuire,  27  App.  Div. 
596;  50  N.  Y.   Sup.   520;  Troop,  Pub.   Off. 
C.  16;  State  v.  Walker,  68  Mo.  App.  119. 
Acts  of  omission  or  commission  may  furnish  grounds  ' 
for  civil  action,  l)ut  in  the  absence  of  corrupt  motive  or 
design,  they  Ho  not  furnish  ground  for  summary  removal 
from  office. 

23  A.  &  E.  Ency.  of    Law,  443;  In    re 
King,  6  X.  Y.  Supp.  401 ;  State  ex  rel.  Broath 
v.  Moores,  73  K  W.  395. 
This  case  also  holds  no  inquiry  can  be  made  in  acts 
committed  before  the  term*  of  oflBce  b^an. 

State  V.  Bourgeois,  16  So.  Rep.  655: 
Cummins  v.  Missouri,  4  Wall.  277,  320,  323, 
326,  328,  331;  Ex  Parte  Garland,  4  Wall. 
333,  377,  378;  Ex  Parte  Mulligan,  4  Wall.  73: 
V,  XIY  and  YTT  Amendments  to  the  Con- 
ptitiition. 
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Neill  B.  Field  and  F.  W.  Clancy,  for  appellee. 

"An  appointment  to  oflSee  by  the  executive  is  com- 
plete upon  the  delivery  of  the  commission.  *  ♦  ♦  We  think 
that  when  the  governor  appointed  and  commissioned  the 
plaintiff  he  gave  him  prima  facie  title  to  the  oflSce.  *  ♦  * 
The  commission  of  the  governor  when  issued  must  be  tak- 
en at  least,  as  prima  facie  evidence  that  the  person  hold- 
ing it  is  lawfully  entitled  to  the  office.'* 

Conklin  v.  Cunningham,  7  N.    M.    445; 
Eldodt,    V.    Territory,  10  N.  M.  141;  Armijo 
V.  County  Commissioners,  3  N.  M.  477;  Armi- 
jo V.  Baca,  3  N.  M.  490. 
It  is  better  that  it  be  understood  that  the  acts  and 
orders  of  those  without  the  legal  right  to  exercise  official 
trust  must  pass  the  ordeal  of  the  closest  scrutiny,  and  be 
ratified  only  so  far  as  justified,  by  public  policy  and  ne- 
cessity. 

U.  S.,  V.  Alexander,  46  Fed.  731. 

"It  was  the  right  of  relator  to  be  admitted  to  the 
office  under  his  prima  facie  title,  and  hold  it  pending 
contest.*' 

State  ex  rel.  Jones  v.  Gates,  86  Wis.  639. 

The  doctrine  that  a  man  may  constitute  himself  an 
officer  de  facto  by  forcibly  holding  possession  of  the  room 
assigned  to  the  use  of  the  officer,  or  of  the  books  and 
papers  pertaining  to  an  office,  is  subversive  of  the  prin- 
ciple upon  which  recognition  is  accorded  to  the  acts  of 
de  facto  officers. 

Becker  v.  People,  156  111.  301;  State  v. 
Callihan,  4  N.  Dak.  481;  Steinback  v.  State, 
38  Ind.  483;  State  v.  Perkins,  139  Mo.  106; 
State  V.  Lane,  16  B.  I.  620;  In  re  Sawyer 
124  U.  S.  200;  TJ.  S.  v.  Alexander,  46  Fed. 
731:  Becker  v.  People,  156  111.  301;  State  v. 
Callihan,  4  N.  Dak.  481 ;  Steinback  v.  State, 
38  Ind.  483;  State  v.  Perkins,  139  Mo.  106; 
State  V.  Lane,  16  R.  I.  620;  La  Pointe  v. 
O'Mallev,  46  Wis.  35;  In  re  Saw^^er,  124  TT. 
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S.  200;  White  v.  Bern-,  171  U.  S.  366:  Geor- 

gia  V.  Stanton,  6  Wall.  50. 
There  are  legal  propositions  which  it  is  much  more 
important  to  have  settled  definitely  than  to  have  them 
settled  in  any  particular  way,  and  that  there. is  no  class 
of  cases  which  more  imjK^ratively  demand  the  rigid  ad- 
herence hy  (»ourts  to  the  principles  of  prior  decisions  than 
those  which  present  themselves  to  the  minds  of  the  mass- 
es of  the  people  in  a  political  or  qua^i  political  aspect. 
Tr  does  not  tend  to  increase  the  confidence  of  the  puhlic 
generally  in  the  administration  of  justice,  if  courts  in 
cases  involving  the  title  to  office  refuse, to  administer  set- 
tled principles  without  regard  to  the  change  in  the  per- 
sonnel or  political  affiliation  of  their  members. 

Cochran  v.  McClearv\  22  Towa  75;  Hag- 

ner  v.   TTevherger,  T  Watts  k  S.   104;  Upde- 

graflP  V.  Trans,  47  Pa.    St.    103;  Tappen    v. 

Gray,  9  Paige  Ch.  506;    Same    case.  T    Hill, 

259-    2    Reach.   Mod.    Eq.   Jur.    Sec.    670-71; 

Taylor  v.  Kercheval,  S2  Fed.    497;    Frost   v. 

Thomas,    56    Pac.    899;    Fleming  v.    Guthrie, 

3  Ti.  P.  A.  53;  Lane  v.  Anderson,  67  Fed.  563; 

TTecan   v.    TTutchins,   160   Til.    550:   State    v. 

Hawkins.  41   0.   St.  98:  Huels  v.  Hahn,  75 

Wis.   468. 

OPINION  OF  THE  COURT. 

PEP  CnUA^r.— This  is  a  suit  in  equity  brought  by 
the  a])])ellant,  Frank  A.  Hubbell,  against  the  defendant 
Justo  P.  Armijo.  The  complaint  setting  out  in  substance 
that  the  conij/lainant  is  a  citizen  of  the  United  States, 
residing  in  the  county  of  Hernalillo  and  Territory'  of  New 
Mexico;  that  at  the  general  election  held  in  and  for 
the  said  county  of  Bernalillo  on  the  Tuesday  next  after 
the  first  "Monday  in  XoviMiiber,  1904,  he  was  a  candidate 
for  the  office  of  treasurer  and  ex-officio  collector  of  said 
countv;  that  he  was  duly  eh^'ted  to  said  office  and  re- 
ceived a  certifuate  of  election  thereto  and  that  he  duly 
qualified  and  bad  been  acting  and  was  still  acting  as 
sucli  trciu^urer;  that  by  virtue  of  said  election  and  quali- 
fication he  was  entitl(Ml  to  serve  as  such  treasurer  and  col- 
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lector  for  the  term  of  two  years  commencing  on  the  first 
(lay  of  January,  1905,  and  ending  on  the  first  day  of 
Januarv  1907.  That  he  is  and  has  been  in  possession  of 
alJ  the  paraphernalia  of  said  office,  including  the  tax 
rolls,  etc.,  and  was  and  is  entitled  to  collect  and  receive 
the  public  taxes  and  all  other  moneys  legally  collectable 
hv  the  treasurer  of  said  conntv  and  to  exercise  the  duti(»s 
o!"  his  said  office  and  receive  the  fees  and  emoluments 
therefor  until  the  expiration  of  his  term  on  the  first  day 
ot  Januarv',  1905,  as  aforesaid;  that  he  has  never  resign- 
ed said  office  as  treasurer  and  ex-officio  collector  of  said 
countv,  that  he  is  not  dead,  and  has  never  abandoned 
said  office  and  that  no  vaeancv  in  said  office  has  occurred 
or  been  created  in  any  manner  since  he  qualified  and  en- 
tered uj)on  his  duties  as  aforesaid. 

roni])lainant  further  sets  out  that  certain  oliar^res 
of  official  misconduct  were  filed  against  him  with  the 
governor  of  New  Mexico,  which  charges  he  sets  out  in  de- 
tail, and  that  the  governor  of  Xew  Afexico,  after  noti- 
fying the.  complainant  of  a  hearing  to  he  had  on  said 
charges  proceeded  to  hear  said  charges  and  on  the  'MM 
day  of  August,  19^5,  that  the  said  governor  made  an 
order  pretending  and  claiming  to  remove  the  plaintiff 
from  said  office  of  treasurer  and  collector  of  said  county: 
that  said  governor  issued  and  signed  a "  pretended  com- 
mission under  the  great  seal  of  the  Territory  of  Xew 
Mexico,  pretending  to  appoint  and  commission  the  de- 
fendant, Justo  E.  Armijo,  as  treasurer  and  ex-officio  col- 
lector of  said  county  of  Bernalillo  to  fill  the  pretendcnl 
vacancy  claimed  to  have  been  cjiused  by  the  att(Mupted 
removal  of  the  plaintiff  from  said  offic(»  and  a  copy  of 
said  commission  so  jssued  by  the  governor  as  aforesaid 
plaintiff  files  as  an  exhibit  with  his  said  complaint.  Con- 
tinuing, the  plaintiff  alleges  that  the  governor  of  Xew 
Afexico  had  no  lawful  power  or  authority  to  hear  or  do- 
temiine  th(^  charges  filed  against  him  and  had  no  ])ower 
or  authority  to  remove  said  plaintiff  from  office  and  that 
the  action  of  the  governor  in  so  doing  did  not  create  any 
vaeancv  in  said  office.  TTe  further  alleges  that  the  de- 
fendant,  Armijo,  by  virtue  of  said  pretended  appointment 
and  commission,  has  assumed  and  qualified  for  said  office 
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of  treasurer  and  ex-^fficio  collector  of  said  ootuiiy  of  Ber- 
nalillo bv  taking  the  oath  and  giving  the  bond  required 
by  law  and  is  attempting  to  usurp  plaintiflPs  rights  to 
said  office  of  treasurer  and  ex-oflScio  collector,  and  has 
demanded  possession  of  said  oflSce  and  the  property  be- 
longing thereto,  which  said  demand  was  refused  by  the 
plaintiff. 

Complainant  further  alleges  that  the  said  defendant 
threatens  to  take  possession  of  the  said  office  and  that 
unless  restrained  bv  an  order  of  the  court  will  take  for- 
cible  possession  of  the  room  occupied  by  plaintiff  as  the 
treasurer's  office  of  said  coimty,  and  the  books,  tax  rolls 
and  other  paraphernalia  of  said  office.  He  further  alleges 
that  although  he,  plaintiff,  is  in  the  possession  of  the  of- 
fice and  in  the  active  discharge  of  his  duty,  that  the  de- 
fendant has  brought  no  suit  by  quo  warranto  or  other- 
wise, to  test  the  title  of  said  office  and  that  the  rights  of 
said  plaintiff  and  defendant  have  never  been  judicially 
flotemiined :  but  defendant  threatens  to  seize  the  said 
office,  books,  papers,  etc.,  by  force. 

Then*  are  many  other  allegations  in  the  com]ilaint 
with  reference  to  the  power  of  the  governor  to  n»niove 
plaintiff,  and  the  insolvency  of  the  defendant,  etc.,  which 
ii.  our  view  of  this  case  it  is  not  material  to  set  out  here. 

To  this  complaint  th(»  defendant  answered,  setting 
up  his  commission  issued  to  him  by  the  governor  of  Xew 
Mexico,  under  the  great  seal  of  the  Territory,  *  which 
commission  is  in  words  and  figures  following,  to-wit: 

^TLAIXTTFF'S   EXHIBIT   D." 

"TX  THE  XAME  ANT)  BY  AUTHORITY  OF  THE 
rXITEI)  STATES  OF  AMEBICA.  MIGFEL  A. 
OTEKO.  GOVERXOK  OF  THE  TERBITORY  OF 
XEW  MEXICO. 

To  all  to  Whom  Those  Presents  Shall  Come.  Greeting: 

WHEREAS,  a  vacancv  exists  in  the  office  of  treas- 
urer  and  ex-officio  collector  of  Bernalillo  countv,  Xev. 
Mexico ; 

KXOW  YE,  That,  reposing  s|)ecial  trust  and  confi- 
dence in  the  prudence,  integrity  and  ability*  of  JuvSto  R. 
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Armijo,  I  do  hereby  appoint  and  commission  him  a^ 
treasurer  and  ex-officio  collector  for  Bernalillo  county, 
New  Mexico,  for  the  Territory  of  New  Mexico. 

The  said  Justo  R.  Armijo,  is  therefore  carefully  and 
diligently  to  discharge  the  duties  of  said  oflSce  by  do- 
ing and  performing  all  manner  of  things  thereunto  be- 
longing in  compliance  with  law,  this  commission  to  con- 
tinue in  force  during  the  term  prescribed  by  law. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto  set 
my  hand  and  caused  to  be  affixed  the  great  seal  of  the 
Territory  of  New  Mexico. 

Done  at  Santa  Fe,  this  thiri;y-first  day  of  August, 
in  the  year  of  our  Lord,  one  thousand  nine  hundred  and 
five,  and  of  the  Territory  fifty-fifth,  and  of  the  inde- 
pendence of  the  United  States  the  one  hundred  and  thir- 
tieth. 

(seal)  Miguel  A.  Otero, 

By  the  Governor. 

J.  W.  Raynolds, 

Secretary  of  the  Territory  of  New  Mexico. 

ENDORSED:  'Tiled  in  my  office  this  September 
27,  1905. 

'^V.  E.  Dame,  Clerk." 

And  also  setting  up  this  qualification  to  said  office 
a?  required  by  law. 

The  answer  set  up  numerous  other  matters  which 
are  immaterial  here  for  the  reason  that  the  plaintiff  filed 
a  demurrer  to  said  answer  which  demurrer  was  overruled 
by  the  court  as  to  the  answer,  but  upon  the  theory  that 
a  demurrer  searches  the  entire  record  the  court  carried 
the  same  back  to  the  complaint  and  sustained  the  de- 
murrer to  the  complaint  upon  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  And  the  plaintiff  electing  to  stand  on  the 
complaint  the  court  rendered  a  final  judgment  dismissing 
the  cause  with  costs,  to  which  judgment  plaintiff  excepts, 
and  appeals  to  this  court. 

The  question  before  us  then  is  whether  or  not  the 
complaint  fus  filed  by  the  plaintiff,  appellant  herein, 
states  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendant. 
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The  complaint  sets  out  a  commission  issued  by  the 
«^ovemor  of  New  Mexico  under  the  great  seal  of  the 
Territorv  which  upon  its  face  recited  that  a  vacancy  ex- 
iste<l  in  the  otHce  of  treasurer  and  collector  of  Bernalillo 
county,  and  a])pointing  thereto  the  defendant  Justo  R. 
Arm  i  jo. 

In  the  case  of  Eldodt  v.  Territory,  10  N.  M.  141, 
this  court  said,  speaking  through  Crumpacker,  Judge: 
"VVluMv  one  has  received  an  appointment  to  a  public  office 
from  the  authority  invented  with  power  to  make  such  an 
a])pointnient,  and  has  duly  qualified  in  accordance  with 
statutory  recpiireinents,  the  law  will  presume,  in  the  first 
instance,  that  the  a])pointiuent  was  legal,  and  that  the 
ap])ointe(*  is  the  riglitful  incuml)ent  of  the  office  designat- 
ed in  the  ap|)ointineut.''  Citing  Conklin  v.  Cunningham, 
7  N.  M.,  445. 

It  will  he  secMi  that  the  complaint  in  this  case  sets 
out  the  ap]>ointment  and  commission  of  the  defendant 
and  his  (jualifications  thereunder.  This  in  our  view  brings 
the  case  scpiarely  within  the  rule  laid  down  by  this  court 
in  the  ca^^e  of  Territory  v.  Eldodt  and  Conklin  v.  Cun- 
ningliam,  supra. 

Tf  the  commission  of  the  governor  is  prima  facie 
title  to  any  office  which  the  governor  is  by  law  empow- 
ered to  fill,  in  ca.<e  a  vacancy  exists,  then  it  must  appear 
that  the  a]>])ellant,  Hubbell,  under  the  allegations  of  his 
complaint  was  not  entitled  to  the  relief  sought,  for  the 
commission  so  reciting  is  prhna  fnne  evidence  of  such 
vacancy  and  flu*  (^urt  will  not  go  l)ehind  its  recitals  in 
a  collateral   ]>roce(»ding. 

Tf  Armijo  was  the  prima  facie  treasurer  and  col- 
l(»ctor  of  Bernalillo  countv  and  his  ri<>ht  thereto  can  onlv 
be  (juestioned  by  an  action  in  the  nature  of  quo  warranfo 
to  test  his  title,  and  such  is  undoubtedly  the  doctrine 
announced  in  the  two  cases  cited,  then  it  is  inconceiv- 
able that  one  who  has  not  the  prima  farir  right  to  such 
office  could  maintain  a  suit  in  equity  to  enjoin  him  from 
(exercising  the  duties  of  said  office  or  from  obtaining  the 
paraphernalia,  books,  papers,  etc.,  belonging  to  said  office. 

Whatever  we  may  think  of  the  authority  upon  which 
the  cas(^s  of  Territory  v.  Eldodt  and  Conklin  v.  Cunning- 
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ham,  are  grounded,  it  is  nevertheless  tnie  that  tlie  prin- 
ciple of  those  cases  has  become  tlie  settled  law  of  this 
Territory  under  the  dtKiision  of  this  court,  and  we  are 
loath  to  disturb  them.  While  those  cases  may  not  be  up- 
held by  the  weight  of  authority  elsewhere  we  believe  that 
the  doctrine  of  these  decisions  should  be  applied  and  that 
greater  harm  would  be  done  to  the  interests  of  the  pub- 
lic in  this  Territory  by  overruling  them  than  by  adhering 
to  them. 

Upon  tlie  authority  announced  in  those  two  cases 
the  judgment  of  the  lower  court  is  affirmed,  with  costs, 
and  it  is  so  ordered. 

Bv  the  court. 

William  J.  Mills, 
Chief  Jxistice,  etc. 


[No.  1126,  March  2,  1906.] 

TERRITORY  OF  XKW  MEXK^O,  Appellee,  v.  JAKE 

NEATIIERLIX,  Appellant. 

SYLLABUS. 

1.  A  judgment  based  on  a  finding  of  fact  by  a  Jury, 
win  not  ordinarily  be  reversed  by  this  court  on  the  ground 
that  there  was  no  evidence  to  support  It,  If  there  was  any 
substantial  evidence  to  sustain  the  finding. 

2.  A  verdict  of  guilty  "as  charged"  on  an  indictment 
for  receiving,  and  aiding  in  the  concealment  of,  stolen 
property,  which  contains  an  allegation  of  the  value  of  the 
property.  Is  a  sufficient  finding  of  value. 

3.  An  Indictment  which  charges  the  commission  of  sev- 
eral things  forbidden,  in  the  alternative,  through  the  use 
of  the  word  "or"  by  a  statute,  is  established  by  proof  of  any 
one  of  them,  although  they  are  charged  in  a  single  count  and 
the  word  "and"  is  used  Instead  of  "or.** 

4.  Acts  and  declarations  of  one  of  several  persons.  In 
pursuance  of  a  common  design  to  commit  a  crime,  are  the 
acts  and  declarations  of  all,  and  are  admtesible  in  evidence 
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against  the  others  engaged  In  the  common  enterprise*  al- 
though  conspiracy  is  not  specifically  charged;  provided  that 
it8  existence  shall  be  established,  as  a  fact. 

5.  A  suggestion  made  to  the  Jury  by  the  prosecuting 
attorney  in  his  argument,  in  reply  to  one  similarly  made 
by  the  attorney  for  the  defendant,  to  the  effect  Uiat  in  case 
the  defendant  should  be  convicted,  they  could  unite  with  him 
and  secure  a  pardon  for  a  certain  purpose,  was  improper,  and 
was,  on  that  ground  withdrawn  from  the  consideration  of 
the  jury  by  the  court;  but  it  was  not,  under  those  circum- 
stances so  clearly  harmful  to  the  defendant  as  to  warrant 
a  reversal  of  judgment  by  this  court. 

Appeal  from  the  district  court  of  Roosevelt  countr, 
before  W.   H.  Pope,  Associate  Justice.     Affirmed. 

Freeman  &  Cameron,  and  Pollen,  for  appellant 

The  nile  is  well  settled  that  where  the  d^ree  or 
giade  of  punishment  depends  upon  the  value  of  the  prop- 
erty stolen  or  concealed,  the  value  of  said  property  must 
be  properly  proved  on  the  trial  of  the  case,  and  that  the 
jur}*^  by  their  verdict  must  find  what  the  value  of  the 
properh^  really  is. 

Supporting  this,  see  Bishop's  New  Criminal  Proce- 
dure, volume  1,  section  488  b,  paragraph  2.  under  the 
head  of  ''Value/' 

See  also  Sayers  v.  People,  8  111.  53;  23 
Ency.  PI.  &  Pr.'8r4,  note. 
The  same  ])rinoiple  and  the  same  rule  applies  to  the 
crime  of  receiving  and  concealing  stolen  goods,  for  in 
both  instances  the  punishment  depends  upon  the  statute 
which  fixes  the  degree  of  the  crime  by  the  value  of  the 
property  stolen  or  received. 

Ray  V.  State,  48  Am.  Dec.  385,  (Iowa) ; 
Burrow"  v.  State,  137  Ind.  474,  45  Am.  St. 
Rep.  210;  State  v.  Doepke,  68  Mo.  208;  30 
Am.  Rep.  785;  Commonwealth  v.  Alexander 
McKennv,  9  Grav  114. 
The  verdict  of  a  jury,  unsupported  by  the  slightest 
evidence  is  a  nullitv. 

"The  court  will   not  disturb   a  verdict  where  it  is 


J 


VOL.    13,    JANUARY   TERM,    1906.  493 


Territory  v.  Neatherlln. 


merely  against  the  preponderance  of  the  evidence;  but 
where  there  is  no  evidence  on  a  point  essential  to  support 
a  verdict,  it  is  otherwise.  , 

Commonwealth   v.    Lawless,    103    Mass. 
432-433;  Williams  v.  The  People,  24  N.  Y, 
409  Archibeque  v.  Miera,  1  N.  M.  160 ;  Lynch 
•  V.  Grayson,  7  N.  M.  26;  Rouhe  v.  Abreu,  1 

N.  M.  247;   Gildersleeve  v.  Water  and    Im- 
provement Co.  4  N.  M.  318;  Baca  v.  Fulton, 
3  N.  M.  352 ;  Clark  v.  Gold  Mining  Co.  5  N. 
M.  323;  Territory  v.  Webb,  2  K    M.    147; 
Territorv  v.  Edie,  6  N.  M.  555. 
"A  new  trial  will  be  granted  where    the    evidence 
of  one  party  is   not  sufficient  to  support    the    verdict, 
where  there  is  no  evidence  to  support  it,  or  where  the  evi- 
dence is  insufficient  to  establish -a  material  fact.    In  such 
cases  the  evidence  is  reviewed  in  the  same  manner  by  both 
trial  and  appellant  courts,  as  it  is  clear  that  the  jury  has 
disregarded  the  evidence  or  instructions." 

14  Ency.  PI.  &  Pr.  782,  and  note,  page 
783,  "No  Evidence  to  Support  Verdict,"  cit- 
ing authorities  from  thirteen  states." 
"The  verdict  of  a  jury  determines  questions  of  fact 
at  issue,  and  the  federal  supreme  court  cannot  review  such 
determination,  or  examine  the  testimonv  further  than  to 
see  that  there  was  sufficient  evidence  to  justify  the  con- 
clusions reached." 

Carter  v.  Ruddy,  166  TJ.  S.  498;  Cross- 
ley  V.  O'Brien,  24  Ind.  325 ;  87  Am.  Dec.  329 ; 
Keaggy  v.  Hite,  12  111.  99 ;  Baker  v.  Pritch- 
ard,  16  111.  66. 
To  make  applicable  any  one  of  the  well  established 
rules  for  the  proof  of  the  offense  of  conspiracy  not  only 
must  the  indictment  set  out  the  charge  directly,  but,  fur- 
ther, it  must  be  made  with  re^onable  certainty,  nothing 
must  be  left  to  inference  or  conjecture. 

See  4th  Enc.  PI.  &  Pr.  722:    Common- 
wealth V.  Hunt,  et  al.,  45  Mass.   125. 
"And  where  the  conspiracy  is  insufficiently  charged 
it  cannot  be  aided  bv  averments  of  acts  done  bv  one  or 
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more  of  the  conspirators  in   furtherance  of  the  conspir- 
acy." 

4   Ency.    PI.   cV   Pr.    723;   Citing:    Petti- 
hone  V.  r.  8.,  14S  U.  S.  *^03;U.  S.  v.  Button, 
lOS  I'.  8,  199:  10  Ency.  PI.  &  Pr.  473. 
ll    is,   therei*or(\  not  competent  for  the  prosecution 
to  i(ivo  ovi<lonce  of  facts  t^^ndin^  to  prove  another  distinct 
otfense  for  the  purpose  of  raising  an  inference  that  tlie 
prisoner  has  connnitted  the  offense  in  question." 

State  V.  Kenton,  15  X.  H.  174;  Cited  in 
State  V.  Lapage,  57  N.  II.  245:  -4  Am.  Rep. 
94. 
"Xor   can   an    indictment   be   supported   by   instruc- 
tions  submitting   to   the   jury   issues   not   raised   by   the 
plejidings.'" 

10  Ency.  PI.  &  Pr.  476:  State  v.  Hessel- 
tine,  130  Mo.  474:  Tooney  v.  State,  5  Texas 
App.  1C3:  11  Ency.  PI.  &  Pr.  167,  note:  11 
Encv.   PI.  &  Pr.   1()7. 
After  the  con^^nracy  has  come  to  an  end.   whether 
by  success  or  l)y  faihire,  the  admissions  of  one  conspira- 
tor by  way  of  narrative  of  past  facts  are  not  admissibU* 
ill  evidence*  against  the  other.'* 

Ijogal  et  al.  v.  I'nited  States,  12  Sup.  Ct. 

]^']).  632:  1  Gnnmleaf  on  Evidence,  Sec.  Ill: 

3  Green U^af  on  Evidence,  Sec.  94. 

'^And   tlie  acts  and  declarations  must  not  be  subse- 

(juent  to  the  accomplishment  of  the  common  design,  nor 

a  mere  narrative  of  past  event*^.  since  in  such  cases  they 

shouhl   be  rejected." 

State   V.    Dean,    13    Ired.    63:   Patton   v. 
StAte,  6  Ohio,  St.  457;  State  v.  Thibeau,  30 
Yt.  103:  State  v.  Larkin,  49  X.  H.  39:  Gine 
V.   (^om.   91    Pa.   St.    145:   Davis  v.    State,   9 
Texas,  A})p.  363:  Bedford  v.  Sanner,  40  Pa. 
St.  9;  80  Am.  Dec.  545:  State  v.  Duncan,  64 
Mo.  262 :  Phillips  v.  St.  6  Texas  App.  364. 
"The  rule  being  that  the  declarations  of  a  conspira- 
tor are  receivcMl   against  his   fellows  only  when  they  are 
in   themselves   acts,   or   accom])any  and   explain    a<^ts   for 
which  tlu*  otiiers  are  rcsjjonsihle:  but  not  when  they  are 
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in  the  nature  of  narratives,  (lescriptioiis,  or    subse(iiient 
confessions." 

State  V.  Koss,  29  ^lo.  :5-3-50 ;  Held  v.  8t., 

20  Ga.  C81;  State  v.  Weaver,  57  Iowa  730; 

Rufer  V.  State,  25  Ohio  St.  464- To;  Clinton 

V.  Estes,  20  Ark.  216. 
'"^^'llen  a  prosecutino:  attorney,  in  a  criminal  ease, 
makes  improper  statements  in  his  address  to  the  jnrv,  and 
the  court  seeks  to  correct  them,  the  correction  should  be 
as  broad  as  the  error,  and  cover  substantially  the  same 
ground.  It  should  be  clear  and  specific  enough  to  rt^pel 
the  j)resinuption  of  injury.  Otherwise,  the  error  is  not 
cured." 

People  V.   Fielding,  lo8   X.   Y.   512:   70 

Am.  St.  Rep.  504. 

(iKomiK  W.  PuiciiAKD.  for  appellw. 

The  value  of  the  property  alleged  to  have  bei»n  re- 
ceived is  charged  in  the  indictment,  and  such  an  allega- 
tion is  very  common,  but  it  is  not  essential,  and  not  be- 
ing essential,  it  is  not  necessary  to  prove  value  in  an  in- 
dictment for  receiving  or  concealing  stolen  property. 

People  V.  Fitzpatrick,  80  Calif.  539 ;  Peo- 
ple V.  Rice,  73  Calif.  220;  State  v.  Crawford, 
39  S.  C.  343;  Wilbum  v.  Territory,  10  X.  M. 
407. 
We  appeal  to  the  testimony  in  tlie  record,  and  sub- 
mit that  it  shows  both  phases  of  the  offense,  that  of  re- 
ceiving and  concealing  the  ])roperty  charged  in   the  in- 
dictment.   'I'he  verdict  of  the  jury  will  not  be  disturbed  if 
there  is  any  evidence  to  support  it.     Tliey  are  the  sole 
judges  of  tlie  weight  of  the  evidence  and  the  crerlibility 
of  the  witnesses. 

Territory    v.    O'Donnell,    4    X.    M.    496; 
Kirchner  v.  Tjaughlin,  4  X.  ^F.  38() ;  Territory 
v.  Lucero,  8  X.  M.   543 ;  Faulkner  v.  Terri- 
tory, 6  X.  ]\r.  464. 
Acts  and  declarations  of  one  of  several  persons  who 
have  combined  to  commit  a  crime,  if  done  or  made  in  fur- 
therance of  tlie  common  design,  and  the  crime  is  actually 
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committed,  pursuant  to  such  conspiracy,  such  acts    and 
declarations  are  the  acts  and  declarations  of  all. 

Spiess  V.  People,  121  111.  1;  Am.  Fur. 
Co.  V.  XJ.  S.  2  Peters  U.  S.  358 ;  Solander  v. 
The  People,  2  Colo.  65-66;  People  v.  Gfeiger, 
49  Calif.  643;  Smith  v.  State,  52  Ala.  407; 
Lawson  v.  State,  32  Ark.  220 ;  State  v.  Wind- 
sor, 50  la.  15Z;  Commonwealth  v.  Tivnon,  69 
Am.  Dec.  250;  Sands  v.  The  Coimnonwealth. 
21  Gratton  (Ya.)  495-6;  State  v.  Melrose,  98 
Mo.  597. 

BRIEF  ON  MOTION  FXDR  REHEARING. 

An  objection  to  the  jurisdiction  of  the  court  is  al- 
ways in  order.  If  a  want  of  jurisdiction  appears  at  any 
stage  of  the  proceeding  on  the  face  of  the  record,  it  is  the 
duty  of  the  court  sponte  S7ta  to  take  notice  of  it  and  re- 
verse the  judgment. 

Johnson  v.  Christian,  125  U.  S.  643. 

We  use  the  word  term  as  contradistinguished  from 
the  word  session.  The  "term"  of  a  court  signifies  a  time 
during  which  a  court  may  hold  its  session.  The  "session"' 
of  a  court  is  the  time  during  which  it  sits.  The  court  may 
have  many  sessions  during  one  term ;  but  it  can  have  but 
one  term  during  one  session. 

28  Am.  &  Eng.  Ency.  of  Law  and  note 

citing  authorities. 
"A  court  has  power  to  set  aside  or  modify  its  judg- 
ments in  both  civil  and  criminal  cdises  during  the  term 

at  which  they  were  given.*' 

Fnited  States  v.  Hermisoon,  3  Sawy. 
556 ;  Doss  v.  Tack,  14  How.  297 ;  Freeman  on 
Judgments,  Sec.  90;  Per  Clifford,  J.,  in  ex 
parte  Lange,  18  Wall.  192;  Ex  parte  Lange 
18  Wall.  167. 

OPINION  OP  THE  COURT. 

ABBOTT,  J.— The  essential  facts  are  stated  in  the 

opinion. 

The  defendant  wa*  found  guilty  by  a  jury,  in  De- 
cember, 1904,  in  the  district  court  for  Roosevelt  county. 
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on  the  second  count  of  an  indictment,  charging  that  he, 
''unlawfully,  feloniously  and  knowingly  did  buy,  receive 
and  aid  in  the  concealment  of  two  horses  of  the  value  of 
twenty  dollars  each  of  the  goods  and  chattels  and  prop- 
erty of  one  Oscar  Anderson,"  "the  said  Jake  Neatherlin 
then  and  there  well  knowing  the  same  to  have  been 
stolen/'  The  first  count  of  the  indictment  charged  the 
defendant  with  the  larceny  of  the  same  horses,  and  of 
that  he  was  found  not  guilty. 

The  first  error  assigned  by  the  appellant  is  that  there 
is  no  evidence  of  the  value  of  the  property  named  in  the 

indictment  and  therefore  no  legal  finding  of  value. 

1  His  contention  is  that  section  1117,  of  the  Compiled 
Laws  of  1897,  is  repealed  as  to  the  penalty  provided  for 

b;-  Section  1187,  and  that,  as  by  the  latter  section  the 
penalty  is  made  to  depend  on  the  value  of  the  property 
involved,  its  value  must  be  found  by  the  jury  from  the 
evidence.  Whether  the  latter  section  repeals  any  part 
of  the  former,  need  not  now  be  determined,  since  the  sec- 
ond count  of  the  indictment  charges,  at  least,  one  act 
which  is  forbidden  by  section  1117,  and  is  not  referred 
to  in  Section  1187;  namely,  that  of  aiding  in  the  conceal- 
ment of  stolen  money,  goods,  or  property,  knowing  the 
same  to  have  been  stolen^  and  it  is  that  offence  which  the 
evidence  in  this  case  tends  most  strongly  to  estab- 

2  lish.     Fayette  Beard,  a  cattle  inspector,  at  Roswell, 
testified  that  he  saw  the  defendant,  with  others,  in 

charge  of  the  lot  of  horses,  which  included  the  two  named 
in  the  indictment,  in  the  vicinity  of  Roswell;  that  he 
knew  the  defendant  and  said  to  him :  ''Where  are  you 
coming  from  with  your  horses  ?"  To  which  he  replied : 
"From  Arizona."  Such  a  statement,  which  was  on  all 
the  evidence  false,  was  unquestionably  calculated  to  aid. 
in  the  concealment  of  the  horses,  as  well  as  to  show  the 
intention  of  the  defendant,  and  if  believed  by  the  jury, 
was  sufficient  to  warrant  a  finding  that  he  did  aid  in 
the  concealment,  which  this,  with  other  evidence  tended 
to  prove. 

The  appellant  claims,  it  is  true,  in  his  second  as- 
signment of  error,  that  although   section   1117  uses  the 
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word  *'or"  and  so  is  in  the  alternative,  as  regards 
3  the  buying,  receiving  and  concealing  of  stolen  prop- 
erty, which  it  makes  criminal,  yet,  as  the  indicbnent 
iisos  the  word  "and"  each  of  the  three  must  be  proved 
as  an  element  of  one  crime.  We  do  not  so  understand  the 
laM'  on  that  point.  In  Bishop's  New  Criminal  Proce- 
dure (4th  Ed.)  Vol.  1,  Sec.  436,  the  rule  is  thus  stated: 
"Therefore  the  indictment  on  such  a  vStatute  may  allege 
in  a  single  count  as  many  of  the  forbidden  things  as  the 
pleader  chooses,  employing  the  conjunction  "and''  where 
tlie  statute  has  "or,"  and  it  will  be  established  by  proof 
of  anv  one  of  them."  "On  the  other  hand,"  save  the 
learned  author,  in  Section  586:  '^The  indictment  mav 
equally  well  charge  what  comes  within  a  single  one  or 
more  clauses,  less  than  all  of  the  statute,  and  still  it  em- 
braces the  complete  proportions  of  the  forbidden  wrong." 
There  can  be  no  doubt  that  there  was  evidence  sufficient 
to  sustain  a  verdict  of  guilty,  if  the  charge  had  been  that 
of  concealing  stolen  property,  knowing  it  to  have  been 
stolen,  alone,  and,  on  the  authority  cited,  the  addition 
of  other  things  forbidden  by  the  statute,  did  not  put  the 
Territory  to  the  proof  of  them. 

Tt  may,  therefore,  well  be  considered  that  no  allega- 
tion, proof  or  finding  of  value  was  necessarv,  but  even 
if  the  contrarv  be  assumed,  the  value  of  the  horses  in 
question  is  alleged  in  the  indictment  to  have  been  twenty 
dollars  each,  and  the  jury  found  the  defendant  guilty  "as 
charged."  Such  a  verdict  is  generally,  although  not  uni- 
versally, held  to  bo  a  sufficient  finding  of  value.  Bishop's 
Now  Trim.  Proc.  Vol.  2.  Soc.  7CA,  There  was  to  support 
the  verdict  the  testimony  of  the  witness  West,  that  he 
agreed  to  pay  "fifteen  dollars  around,"  for  the  lot  of 
liorsos.  including  those  in  question.  He  had  seen  the 
horses,  and  the  evidence  indicated,  although  it  does  not 
oxpn^ssly  show  that  ho  was  prepared  to  accept  them  as 
lu^rsos  of  the  kind  ho  had  contracted  for.  There  was  con- 
siderable evidence  bearing  on  the  value  of  horses  in  this 
lot,  as  compared  with  that  of  horses  in  another  lot  de- 
scribed by  the  witnesses,  and  on  the  size  and  qualities 
of  the  two  horses  named,  in  the  indictment,  as  favorably 
distinguishing  them  from  the  other  horses  in  the  lot  for 
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which  iifteen  dollars  around  was  to  be  paid.  Gatling  v. 
Newell,  9  Ind.  572;  Faust  v.  Hosford,  119  Iowa,  98-104; 
Harrison  et  al.,  v.  Glovej-  et  al.,  72  N.  Y.  451 ;  Saddler  v. 
State,  2d  Texas  Appeals,  195;  Commonwealth 
V.  McKenney,  9  Gray  (Mass.)  114.  There  was  substan- 
tial evidence  to  support  the  verdict,  and  this  court  will 
not  therefore  disturb  it.  Torlina  v.  Trorlicht,  5  N".  M., 
148,  and  cases  cited.  Candelaria  v.  Miera,  decided  at 
the  present  term  of  this  court. 

The  third,  fourth  and  sixth  assignments  of  error 
relate  to  evidence  admitted  and  instructions  given,  which 
left  the  jury  at  liberty  to  find  that  a  criminal  conspiracy 
existed  between  the  defendant  and  others  in  relation  to 
the  subject  matter  of  the  indictment. 

It  is  claimed,  first,  that  unless  the  conspiracy  is 
charged  in  the  indictment,  evidence  of  the  acts  and  dec- 
larations of  co-conspirators  is  inadmissible  a<rainst 
4  a  defendant.  The  weight  of  authority  is  to  the  ef- 
fect that  when  a  suflGcient  foundation  is  laid  by  the 
evidence  to  establish  the  existence  of  a  conspiracy,  the 
acts  and  declarations  of  co-conspirators  in  pursuance  of 
the  common  purpose,  are  admissible,  whether  conspiracy 
is  directly  charged  or  not.  Wigmore  on  Evidence,  Sections 
1079,  1797,  Cyc.  of  Law  and  Proc.  Vol.  16,  p.  1025  and 
cases  cited.  In  the  case  at  bar,  there  was  abundant  evi- 
dence that  the  defendant  was  engaged  with  others  in  the 
common  enterprise  of  collecting  from  ranges  about  eightv 
miles  away  and  taking  to  Eoswell,  for  sale  to  the  witness 
West,  a  lot  of  horses,  and  that  they,  in  fact  got  tosrether 
and  put  first  in  one  and  then  in  another  pasture  three 
or  four  miles  from  Roswell,  forty-seven  horses,  to  be  de- 
livered to  West.  The  jury  must  have  found  that  some  at 
least,  of  those  horses  were  stolen,  and  that  the  defendant 
and  presumably  his  associates,  knew  it,  even  if  they  were 
not  themselves  guilty  of  the  larceny.  The  question  wheth- 
er a  conspiracy  had  been  established  was  left  to  the  jury 
under  proper  instructions  by  the  court,  and  they  were 
told,  that  unless  thev  found  from  the  evidence  that  there 

a 

was  such  a  conspiracy,  between  the  defendant  and  others, 
they  should  disregard  the  evidence  to  which  these  assign- 
ments of  error  relate. 
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It  is  urged  in  behalf  of  the  appellant,  that  even  if 
such  evidence  was  admissible,  no  acts  or  declarations  of  a 
time  subsequent  to  the  completion  of  that  for  which 
the  alleged  conspiracy  existed,  which,  it  is  assumed,  was 
the  larceny  of  the  horses,  were  competent  evidence.  That 
ic,  doubtless,  the  law  of  the  matter;  but  the  object  of  the 
conspiracy  was  not  accomplished  with  the  larceny  of  the 
horses,  nor,  indeed,  was  it  ever  fully,  or  in  the  feature 
most  essential  to  the  alleged  conspiracy,  carried  out; 
since  they  did  not  succeed  in  delivering  the  horsese  and 
getting  the  money  for  them.  The  receiving  and  conceal- 
ing, with  which  the  defendant  was  chaxffed,  continued  up 
to  the  time  when  the  horses  were  taken  from  the  pos- 
session of  himself  and  his  associates  bv  the  owner  or  the 
officers  of  the  law. 

Another  error  claimed  is  that  the  district  attorney 
in  his  argument  to  the  jury  was  permitted  to  discuss  the 
possibility  of  a  pardon  for  the  defendant,  in  case  of  his 

conviction.  It  appears  that  the  attorney  for  the  de- 
5      fendant  sought  to   |)ersuade  the  jury  to    acquit  his 

client,  by  assuring  them  that  if  he  should  be  con- 
victed, his  testimony  could  not  bo  used  to  convict  the 
witness.  West,  who  was  under  indictment  in  connection 
with  the  same  matter.  To  that  the  district  attomev  re- 
plied  that  his  testimony  could  be  secured,  if  desired, 
tiirough  a  pardon,  and  that  the  jury  and  himself  could 
unite  in  obtaining  one.  Neither  suggestion  was  a  proper 
(me  for  the  consideration  of  the  jury,  although  reference 
to  the  well  known  fact  that  there  existed  the  power  to 
pardon  is  not  uncommon  in  trials,  and  it  is  difficult  to 
perceive  how  the  mention  of  anything  so  commonly 
Ktiowu  could  Ik^  pn^judicial :  especially  as  part  of  what 
was  said  by  the  pros^'cuting  attorney,  on  the  subject,  to 
which  the  defendant's  attorneys  especially  objected,  at 
the  time,  was  withdrawn  by  the  court  from  consideration 
bv  the  jury. 

Judgment  affirmed. 

William  J.  Mills,  ('.  J.,  John  R.  McFie,  A.  J.. 
Frank  W.  Parker,  A.  J.,  Edward  A.  Mann,  A.  J.,  concur. 

Po])e.  A.  J.,  having  heard  the  case  below  did  not 
partici|)at(»  in  this  decision. 
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[No.  1130,  March  2,  1906.] 

JONES-DOWXES  COMPANY,  a  Corporation,  Appellee, 
V.  WELD  C.  CHANDLER,  et  al..  Appellant. 

SYLLABUS. 

1.  Unless  exception  is  filed  or  taken  to  the  assignment 
of  errors.  In  cases  brought  to  the  c»npjeme  court,  the  oppo- 
site party  shall  be  deemed  to  have  joined  in  error  upon  the 
assignment  of  error  so  filed^  and  no  formal  joinder  is  nec- 
es«"nry. 

?.  Inhere  is  no  material  error  in  the  computation  of 
tbo  u  mount  for  which  judgment  was  given  in  the  case  at 
bar.  If  there  had  been  it  wa<s  the  duty  of  the  counsel  for 
the  appellant  to  have  called  it  to  the  attention  of  the  court 
below,  at  the  time  the  decree  was  signed,  so  that  the  trial 
judge  might  have  corrected  the  same. 

Appeal  from  the  district  court  of  Grant  county,  be- 
fore Frank  W.  Parker,  Associate  Justice.     Affirmed. 

Weld  C.  Chandler,  for  appellant. 

No  joinder  in  error,  which,  under  Section  3140,  C. 
L.  N.  M.,  1897,  is  required  to  be  filed  within  four  days 
after  the  fir.it  day  of  the  present  term,  has  been  filed  in 
the  case. 

Joinder  in  error  being  required  by  our  statutes,  no 
rule  on  appellee  was  necessary,  and,  it  not  having  joined 
the  error  is  confessed  and  the  cause  should  be  reversed. 

Murdock  v.  Townsend^,  1  Col.  33. 
No  application  of  the  payment  on  the  $5,000.00 
note  having  been  made  by  either  party,  as  between  prin- 
cipal and  interest,  and  there  being  nothing  in  the  record 
to  indicate  the  intention  of  either  in  that  respect,  the 
court  should  have  applied  same  to  the  most  onerous  debt, 
t>  the  interest  bearing  obligation  and  not  to  the  non-in- 
terest beaing  obligation,  to  the  principal  wholly  and  not 
to  the  iaccumulated  interest. 

Gass  V.  Stinson,  3  Sumner,  98;  Bussey 
V.  Grant,  10  Hump.  (Tenn.)  238;  Margarity 
V.  Shipman,  82  Va.,  784. 
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R.  M.  TuBNBB,  for  appellee. 

The  rule  for  casting  interest,  when  partial  payments 
have  been  made,  is  to  apply  the  payment,  in  the  first 
place,  to  the  discharge  of  the  interest  then  due.  If  the 
payment  exceeds  the  interest,  the  surplus  goes  towards 
discharging  the  principal,  and  the  subsequent  interest  is 
to  be  computed  on  the  balance  of  the  principal  remaining 
due.  Such  was  the  rule  employed  in  computing  interest 
on  the  note  involved  in  this  action. 

Story   V.   Livingston,    13    Pet.    (U.    S.) 
359,  10  L.  206;  United  States  v.  McLemore, 
4  How.    (U.  S.)   288,  11  L.  979;  Eussell  v. 
Lucas,  Hempst.  (C.  C.)  91;  Dunlop  v.  Alex- 
ander,   1    Cranch.    (C.     C.)    498;    Smith    v. 
Shaw,  2  Wash.    (C.   C.)    167;  Hart    v.  Dor- 
man,  2  Fla.  447,  50  Am.  Dec.  287;  Connecti- 
cut V.  Jackson,  1  Johns.  Ch.   (N.  Y.)   13,  7 
Am.   Dec.  471;  Riney  v.   Hill,  14  Mo.   500; 
Wallace  v.  Gloser,  82  Mich.  190,  21  Am.  St. 
E.  556;  Parae  v.  x\very,  21  Mich.  524;  Hunt- 
er V.  Doolittle,  3  Greene  (Iowa)   76,  54  Am. 
Dec.  489;  Smith  v.  Cooper,. 9  Iowa,  387;  Mc- 
Fadden  v.  Portier,  20     111.     516;  Hearti     v. 
Rhodes.  66  111.  351;  Backus  v.  Minor,  3  Cal. 
231;  Matter  of  Den,  35  Cal.  692;  Anderson 
V.  Perkins,  10  Mont.  159,  25  Pac.  93;  Pen- 
rose V.  Hart,  1  Dall.  (Pa.)  378;  Com.  v.  Van- 
derslice,  8  S.  &  R.  (Pa.)  452;  Baker  v.  Baker, 
28  N.  J.  L.  13,  75  Am.  Dec.  243 ;  Homer  v. 
Delaware,  etc.,  Canal  Co.   16  N.  J.  L.  265; 
Edes  v.  Goodridge,  4  Mass.  103 ;  Dean  v.  Will- 
iams, 17  Mass.  417;  Bratton  v.  Allison,  70  N. 
C.   498;    Overby   v.    Fayetteville,   etc.,    Assn., 
81  N.  C.  61 ;  Drew  v.  frowle,  30  N.  H.  531, 
64  Am.  Dec.  309;  Townsend  v.  Riley,  46  N. 
H.   300;   Tooke  v.   Bonds,.  29   N.    H.    419: 
Treat  v.   Stanton,  14  Conn.  457;  Handly  v. 
Dobson,  7  Ala.  359;  Godbe  v.  Young,  1  Utah, 
62;   Mills  v.   Saunders,   4   Neb.   193;  Jacobs 
V.  Ballinger,  130  Tnd.  232,  15  L.  R.  A.  171; 
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Hill  V.  Durand,  58  Wis.  160;  Whittacre  v. 
Puller,  5  Minn.  608;  Leonard  v.  Wildes,  36 
Me.  265;  Vaughn  v.  Kennan,  38  Ark.  114; 
Wade  V.  Powell,  31  Ga.  1 ;  Bird  v.  Lobdell,  10 
La.  Ann.  160;  Guthrie  v.  Wickliffe,  1  A.  K. 
Marsh,  (Ky.)  684;  Lamott  v.  Sterett,,  1  Har. 
&  J.  (Md.)  42;  Brooks  v.  Eobinson,  54  Miss. 
272;  Scanland  v.  Houser,  5  Yerg.  (Tenn.) 
310;  Lightfoot  v.  Price,  4  Hen.  &  M.  (Va.) 
431 ;  Hurst  v.  Hite,  20  W.  Va.  183,  16  A.  & 
E.  E.  Law,  1036  and  1037. 
Even  where  the  judgment  is  excessive,  a  remittitur 
may  be  entered  and  the  judgment  affirmed. 

Orr  V.  Hopkins,  3  N.  M.  32;  Hopkins  v. 
Orr,  124  U.  S.  510,  31  L.  623;  Washington 

6  G.  R.  Co.  V.  Tobriner,  147  U.  S.  268,  37  L. 
291 ;  Arkansas  Valley  Land  &  C.  Co.  v.  Mann, 

130  U.  S.  69,  32  1j.  854;  Gilmer  v.  Kennon, 

131  U.  S.  22,  29,  33  L.  110,  113;  Philips  & 
C.  Con.  Co.  V.  Seymour,  91  U.  S.  646,  23  L. 
341;  Kentuck}'  v.  Ashley,  2  Pet.  (U.  S.)  327. 

7  L.  440,  16  A.  &  E,  E.  Law,  1038;  Sec.  3, 
Chap.  114,  page  324,  Laws  N.  M.  1905. 

This  act  expressly  repeals  Section  3140  C.  L.  N.  M. 
1S97,  cited  in  appellants'  brief. 

But  even  before  such  repeal,  in  default  of  joinder  in 
error  the  court   would   have  heard   the   cause   ex   parte, 

Mayson  v.   Lane,    5    How.    (Miss.)    11; 
March  v.  Howell,  1  Mo.  138 ;  Higgins  v.  Cros- 
bv,  30  111.  79. 
And  where  as  here,  the  joinder  was  filed  before  ap- 
pellant had  moved  for  reversal  for  non-joinder,  the  ap- 
pellee would  not  have  been  in  default. 

Shipley  v.  Spencer,  40  111.  105;  Armijo 
V.  Aboytia,'5  N.  M.  533;  Green  v.  Elbert,  137 
r.  S.  621,  34  L.  795. 

STATEMENT  OF  FACTS. 

This  is  an  action  to  foreclose  a  certain  mortgae:e  and 
to  apply  the  proceeds  derived  from  the  sale  of  the  mort- 
gaged property  to  the  payment  of  two  promissory  notes. 
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I^ho  mortgage  and  the  notes  secured  thereby  were  executed 
by  the  appellant  and  by  him  delivered  to  one  F.  J.  David- 
son, the  niort^raifeo  and  payee  named  therein,  who  after- 
wards assig'ntHl  them  to  appellee. 

Both  of  the  notes  are  dated,  Mav  loth,  1901,  and 
boar  interest  at  the  rate  of  8%  per  annum  from  date,  until 
paid.  One  of  the  notes  was  for  the  sum  of  $5,000.00, 
and  on  it  a  payment  of  $2,500.00  was  made  on  April  26th, 
1902,  and  the  other  note  was  for  the  sum  of  $6,000.00 
but  no  payment  has  \m}n  made  on  it.  Both  notes  were 
past  due  when  suit  was  brought  to  foreclose.  ** 

On  September  10th,  1904,  judgment  was  entered  in 
the  district  cgurt  of  Grant  county  against  Chandler,  the 
maker  of  the  notes  in  the  sum  of  $11,016.60  for  the  prin- 
cipal and  interest  due  on  the  notes,  and  a  foreclosure  of 
the  mortgaged  property  was  ordered. 

From  this  judgment,  one  of  the  defendants.  Weld  C. 
Chandler,  appealed,  but  the  other  defendants  have  not 
joined  in  the  appeal. 

OPINION  OF  THE  COURT. 

MILTjS,  C.  J. — The  record  in  this  case  is  not  at  all 
voluminous.  The  appellant  introduced  no  evidence,  nor 
were  any  exceptions  saved  to  any  of  that  introduced  by 
the  appellee. 

Appellant  claims  that  no  joinder  in  error  was  filed 
in  the  supreme  court  within  the  statutory  time  as  re- 
quired by  Section  3140,  Compiled  Laws  of  1897.  We 
1  do  not  think  in  the  case  at  bar  that  the  point  is  well 
taken,  for  Sec.  3140,  Compiled  T^aws  of  1897,  was 
repealcHl  by  S(»c.  3,  Cha]).  114,  Laws  of  1905,  and  the 
law  now  is  that  "unless  exception  is  filed  or  taken  to 
the  assignment  of  error  the  opposite  party  shall  be  deemed 
to  have  joined  in  error  upon  the  assignment  of  error  so 
filed.''  In  this  case  as  no  exception  was  filed  or  taken 
by  appellee  to  the  assignment  of  errors  filed  by  appellant, 
no  fonnal   joinder  in  error  was  necessary. 

But  two  errors  are  assigned,  to- wit:  1.  That  the 
amount  for  which  judgment  was  rendered  by  the  dis- 
trict court  was  excessive,  and :  2nd.  That  the  computation 
of  the  interest  included  in  the  judgment  of  the  district 
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court,  is  eiToneoxis,  and  that  the  interest  covered  thereby 
is  excessive. 

The  main  point  discussed  in  the  briefs  is  as  to  the 
manner  in  which  interest  should  be  computed  upon  the 

note  for  $5,000 — on  which  the  sum  of  $2,500,  was 
2      paid.     There  is  no  question  as  to  the  $(),000  note,  as 

no  payment  has  been  made  upon  it. 

An  examination  of  the  record  discloses  that  on  April 
•i(>th,  1902,  which  was  after  the  note  became  payable. 
$2,590,  was  paid  and  the  payment  was  endorsed  upon 
the  $5,000  note  (neither  the  principal  or  any  interest  then 
being  due  on  the  note  for  $6,000)  in  the  following  words: 
"Paid  upon  within  April  26,  1902,  $2,500."  This  en- 
dorsement  does  not  disclose  that  an  application  of  the  pay- 
ment was  made  bv  either  the  maker  or  the  holder  of  the 
note,  consequently  it  became  the  duty  of  the  court  to  direct 
it^'  application.  18  Am.  &  Eng.  Ency.  of  Law,  1st  Ed.  p. 
245,  note  1.  This  the  court  did  by  following  the  Massa- 
chusetts and  not  the  Connecticut  rule;  that  is,  the  par- 
tial payment,  instead  of  being  applied  directly  to  the 
discharge  of  the  principal,  was  first  applied  to  the  pay- 
ment of  the  interest  then  due  on  the  note,  and  there  be- 
ing more  than  enough  to  pay  the  interest,  the  remainder 
was  applied, -as  far  as  it  would  go,  to  the  payment  of  the 
i»nncipal  of  the  note.  The  Massachusetts  rule  for  com- 
puting interest,  when  partial  payments  are  made,  is  the 
one  used  by  most  of  the  courts  of  this  country,  including 
the  supreme  court  of  the  United  States,  and  is,  we  think 
the  proper  one.  Storry  v.  Livingston,  13  Pet.  359 ;  Con- 
necticut V.  Jackson,  1  John.  Ch.  13;  Hart  v.  Dorman, 
?  Fla.  447.  There  seems  to  have  been  no  error  in  the 
computation  of  interest  or  in  the  amount  of  the  judgment 
given  by  the  court  below.  Even  if  there  had  been,  we 
think  that  it  was  the  duty  of  the  counsel  for  appellant, 
to  have  called  it  to  the  attention  of  the  court  below  at 
the  time  the  decree  was  signed,  so  that  the  trial  judge 
might  have  corrected  the  same. 

Appellee  asks  that  damages  be  awarded  him  under 
Sec.  3142,  Compiled  Laws  of  1897,  claiming  that  the 
appeal  taken  was  trivial  and  was  made  only  for  the  pur- 
pcse  of  delay.     We  have  carefully  examined   the  entire 
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record,  and  have  come  to  the  conclusion  that  this  is  a  prop- 
er case  in  which  to  award  damages  against  the  appellant, 
and  the  appellee  is  therefore  awarded  the  sum  of  5%  dam- 
ages upon  the  sum  of  $11^016.60^  tliat  being  the  amount 
of  the  judgment  recovered  in  the  lower  court  by  appellee. 

We  therefore  affirm  the  judgment  complained  of  and 
remand  the  cause  to  the  district  court  of  the  coimty  of 
Grant,  and  direct  the  said  district  court  to  add  to  the 
judgment  already  given,  $550.83,  that  being  5% 
upon  the  sum  of  $11,016.60  the  original  amount  of  the 
judgment,  and  that  said  sum  of  $550.83  shall  bear  in- 
terest at  the  rate  of  6%  per  annum,  from  the  date  of  the 
filing  of  this  opinion,  until  paid,  and  it  is  so  ordered. 

Ira  A.  Abbott,  A.  J.,  John  R.  McPie,  A.  J.,  Wm.  H. 
fope,  A.  J.,  Edward  A.  Mann,  A.  J,  concur 

Parker,  A.  J.,  having  tried  the  cause  below  took  no 
part  in  this  decision. 


[No.  1094.  June  29.  1906] 

SUSAN  E.  BARBER,  Plaintiif  in  Error,  v.  MONEOB 

HARPER,  Defendant  in  Error. 

SYLLABUS. 

1.  Under  the  contract  between  the  parties,  of  May  20th.. 
1902,  and  the  bill  of  sale  given  after  a  partial  delivery  of  the 
animals,  the  title  and  ownership  of  all  of  the  cattle  of  the 
plaintiff  in  error  branded  S.  U.  B.  and  (z),  and  also  those 
brands,  vested  in  the  defendant  in  error. 

2.  Where  upon  the  trial  of  a  replevin  suit  brought  by 
the  defendant  in  error,  for  the  possession  of  two  animals 
thus  branded,  found  in  the  possession  of  th*^  plaintifT  in  error 
after  partial  delivery,  the  contract  of  sale  and  bill  of  sale 
having  been  introduced  in  evidence  and  undisputed*  it  was 
not  error  for  the  court  below  to  direct  a  verdict  for  the  plain- 
tiff in  that  court  under  the  circumstances  of  this  case. 

3.  The  delivery  of  horses  In  lieu  of  undelivered  cattle 
did  not  re-invest  plaintiff  in  error  with  title  and  ownership 
of  the  undelivered  cattle,  thus  bran-'.^d. 
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Appeal  from  the  district  court  of  Otero  county,  be- 
fore Frank  W.  Parker,  Associate  Justice.    AflBnned. 

George  W.  Prichard,  for  appellant. 

It  is  onlv  where  there  is  no  conflict  of  the  evidence 
on  material  matters  that  the  court  is  justified  in  directing 
a  verdict  returned  for  either  party. 

Lau  V.  Fletcher,  104  Mich,  295 ;  O'Con- 
nor V.  Vitherby,  111  Cal.  523 ;  Chicago  B.  & 
Q.  R.  Co.  V.  Payne,  59  111  535;  McQuo\vt)  v. 
Thompson,  5  Colo.  App.  466;  Colorado  Coal 
&  I.  Co.  V.  John,  5  Colo.  App.  213. 
''Where  the  evidence  is  conflicting  or  the  credibility 
of  the  witnesses  is  questioned,  the  case  should  be  submit- 
ted to  the  jury.'' 

"  Ency.  of  Pleadings  Vol.  6,  687 ;  Hauck  v. 
Gue,  30  Neb.  116;  Semmes  v.  Patterson  H. 
Co.  65  Miss.  5;  Douglass  v.  Hill,  29  Kan. 
377;  Deitrich  v.  Autchinson,  20  Neb.  52; 
Kirchner  v.  Laughlin,  4  N.  M.  395;  Perea  v. 
Col.  Nat.  Bank,  6  N.  Mex.  1;  Chaves  v. 
Chaves,  3  N.  Mex.  306. 
,  In  order  to  prove  ownership  he  should  have  proved 

that  the  brand  was  a  recorded  brand. 

Sees.   65,  107/ Compiled  Laws  of  1897; 
Session  Laws  of  1899,  page  40. 

Fall  &  Moore  and  J.  H.  Paxton,  for  appellee. 

As  to  the  contention  that  the  court  erred  in  admit- 
ting in  evidence  the  certified  copy  of  bill  of  sale  from  Bar- 
ber to  Harper.      (Exhibit  B.) : 

The  certified  copy  was  admitted  after  proof  of  loss 
of  the  original.  The  objection  was  general,  no  grounds 
being  stated:  and  the  only  irregularity  in  regard  to  the 
bill  of  sale  appears  to  be  in  the  certificate  of  acknowledg- 
ment, which  was  made  by  a  justice  of  the  peace  and  re- 
corded with  the  bill  of  sale :  and  the  certificate  of  acknowl- 
edgment is  sufiicient. 

Milner  v.  Nelson,  86  la.  452 ;  41  Am.  St. 

•     Rep.  507,  510;  Fredericks  v.  Wilcox,  119  Ala. 

355:  72   Am.   St.  Eep.   926-927;  Sumner    v. 
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Mitehell,  29  Fla.  ^79;  30  Am.  St.  Rep.  115, 
125. 
To  the  same  effect:  Inartifieialness  in  the  execution 
of  these  instruments  cannot  be  permitted  to  defeat  them, 
if,  looking  at  them  b»  a  whole,  we  find  that  they  reason- 
ably and  fairly  indicate  a  compliance  with  the  law.  Cit- 
ing from  Jones  v.  Martin,  16  C'al.  166,  an  example  of  the 
length  to  which  a  court  will  go. 

Kelly  V.  Calhoun.  95  U.  S.  714-5;  Otto 
714-24,  Law   Ed.   S.    C.   545;    Carpenter    v. 
Dexter,  75  U.  S.  513. 
The  grantor  must  be  cognizant  of  his  own  deed. 

Fitzhugh  V.   Croghan,  2  J.  J.  Marshall. 

429,  19  Am.  Dec.  143-145:  Jones  v.  Berkshire, 

15    la.   248-83;   Am.    Dec.   414;   Territon'   v. 

Claypool  and   Lueras,   11   X.  M.  576-579. 

Equity   considers   that   as   done   which   ought   to   he 

done. 

Dandrigc  v.  Harris,  1  Wash.  326:  1  Am. 
Dec.  466-467. 
A  party  to  a  contract  agreed  to  endorse  thereon  the 
privilege  of  an  alternative  performance,  and  this  promise 
was  made  a  condition  precedent  in  the  execution  of  the 
contract;  but  he  afterwards  refused  to  so  endorse.  The 
court  relieved  by  considering  the  endorsement  as  made 
and  incorporated  into  the  agreement. 

Holland   v.   Duluth    Iron,    etc.,    Co.    65 
Minn.  324;  60  Am.  St.  T^ep.  486;  Cleveland 
V.  Williams,  29  Tex.  204:  94  Am.  Dec.  276- 
278. 
If  the  seller  made  a  proposition  and  the  buyer  ac- 
cepted, and  the  goods  are  in  the  possession  of  the  seller,  and 
nothing  remains  to  be  done  to  identify  them  or  in  any  way 
piepare  them   for  delivery,  the  sale  is  complete  and  the 
property  in  the  goods  passes  at  once. 

Pleasant  v.  Pendleton,  6  Rand,  473,  18 
Am.  Dec.  729-747:  Fletcher  v.  Howard,  2 
Aikens,  115,  16  Am.  Dec.  687-688;  Shaddon 
V.  Knott.  2  Swan,  358;  58  Am.  Dec.  63-65; 
Wade  V.  Moffett,  21  Til.  110,  74  Am.  Dec. 
80-82:  Cassoll   v.   Back-rack,  42   ^[iss.   56,  97 
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Am.  Dec.  438;  Walden  v.  Murdock,  23  Cal. 
540,  83  Am.  Dec.  140-141. 
Anything  said  by  or  between,  the  parties  after  the 
execution  of  the  bill  of  sale  is  immaterial  unless  there  was 
such  offer  and  acceptance  as  to  constitute  a  novation. 

Wigmore   on   Evidence,    Sees.    2425    and 
2441 ;  Raymond  v.  Roberts,  2  AikenB,  204,  16 
Am.   Dec.    701-702;   La  Farge  v.   Rickert,   5 
Wend.   187,  21  Am.   Dec.    212;    Pawkner    v. 
Smith  Wall   Paper  Co.   88   la.   169,  45   Am. 
St.  Rep.  231-234;  Knowlton  v.  Keenan,  146 
Mass.   86,   4   Am.   St.   Rep.   282-284;    People 
V.  Healy,  128  111.  9 ;  Seitz  v.  Brewers  Refrig- 
erating Machine  Co.  141  U.  S.  510. 
Where  an  objection  to  evidence  is  so  general  as  not 
tD  indicate  the  specific  grounds  upon  which  it  is  made, 
it  is  unavailing  on  appeal,  unless  it  be  of  such  a  charac- 
ter that  it  could  not  have  been  obviated  at  the  trial. 

Vasquez   v.    Spiegelberg,    1    N.    M.    466; 
Murray  v.  S.  C,  D.  &  P.  Ry.  Co.  3  N.  M. 
594 ;  Territory  v.  Hicks,  6  X.  M.  603 ;  Noonan 
V.  Caledonia  Gold  Mining  Co.,  121  XJ.  S.  393, 
30  Law  Ed.  S.  C.  1063;  Toplitz  v.  Hedden, 
146  U.  S.  252,  36  Law  Ed.  S.  C.  962 ;  Holmes 
V.  Goldsmith,  147  TJ.  S.  162,  37  Law  Ed.  S. 
C.    122-123;   District  of   Columbia  v.   Wood- 
burv,  136  TT.  S.  462;  1  Wigmore  on  Evidence 
18.' 
A  judgment  will  not  be  reversed  for  harmless  error. 
Romero  v.  Desmarais,  5  N.  M.  14;  First 
Xat.  Bank  v.  Home  Savings  Bank,  21  Wall. 
294 ;  22  Law  Ed.  S.  C.  562 ;  Ogdensburg,  etc. 
R.  R.  Co.  V.  Pratt,  22  Wall.  123 ;  22  Law  Ed. 
S.  C.  831. 
An  unrecorded  brand,  though  not  evidence  of  owner- 
ship,   is   admissible    for   the    purpose   of   identifying   the 
animal  in  issue. 

Gale  and   Farr  v.  Salas,   11    N.   M.  219- 
v^'iO:  Chavez  v.  Territory,  6   X.  M.  219-220; 
Ponuo   V.   State,   43   Tex.   454. 
When   there  is  no  question  or  dispute  of  fact  to  be 
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decided,  it  is  the  duty  of  the  court  to  take  the  case  from 

tlie  jury. 

Candelaria  v.  A.  T.  &  S,  F.  Ry.  Co.  6  X. 
M.  283-287 ;  People  v.  Cook,  8  N.  Y.  67;  Todd 
V.  Old  Colony,  etc.,  R.  R.  Co.  7  Allen,  207: 
(ijivett  V.  Manchester,  etc.  R.  R.  Co.  16  Gray. 
510;  ^loore  v.  McKenney,  83  Me.  80. 

STATEMENT  OF  FACTS. 

This  is  an  action  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  for  the  recovery  of  a  cow  and 
yearling  calf,  which  the  defendant  in  error  claims  to  have 
purchased  from  the  plaintiff  in  error  in  May,  1902. 

It  appears  that  a  written  contract  was  entered  into 
between  the  parties,  on  the  20th  day  of  May,  1902,  by  the 
terms  of  which  the  plaintiff  in  error  in  this  court,  con- 
tracted to  sell  to  the  defendant  in  error,  her  ranch  in  Lin- 
coln county.  New  Mexico,  together  with  other  lands  ad- 
joining the  same;  also  cattle,  horses  in  certain  brands 
owned  by  her,  together  with  other  personal  property,  for 
the  sum  of  $31,000.00.  The  two  animals  in  controversy 
in  this  case,  are  admitted  to  have  been  owned  by  the  plain- 
tiff in  error  at  the  time  this  contract  was  made.  The  por- 
tions of  said  contract  relating  to  the  cattle,  are  as  follows. 

"It  is  further  agreed  between  the  parties  hereto  that 
the  party  of  the  first  part  shall  make  the  enumeration  of 
personal  proj)crty  and  deliver  the  same  and  the  titles  to 
the  said  real  estate  within  a  period  of  two  weeks,  or  as 
soon  thereafter  as  possible  not  exceeding  the  period  of 
three  weeks. 

"It  is  further  agreed  that  the  party  of  the  first  part 
will  deliver  two  himdred  and  seventy  (270)  head  of  cat- 
tle, not  including  this  spring's  calves,  which  are  thrown 
in,  and  sixty  (60)  head  of  horses,  not  including  this 
spring's  colts  which  are  thrown  in. 

"It  is  further  agreed  that  the  brands  owned  by  the 
party  of  the  first  part  for  branding  cattle  registered 
as  cross  (x)  brand,  with  a  jingle  bob  mark  in  both  ears 
and  also  the  S.  F.  E.  brand  with  an  under-slope  in  each 
ear,  pass  to  the  ])roporty  of  the  second  part  with  the  de- 
livery of  the  said  stock." 
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Another  clause  of  this  contract  is  as  follows : 

"It  is  further  agreed  between  the  parties  hereto,  in 
tlie  event  when  the  cattle  aforesaid  shall  have  been  round- 
el up  there  shall  be  less  than  two  hundred  and  seventy 
(270)  head,  the  party  of  the  first  part  shall  allow  at  the 
rate  of  twenty  dollars  ($20)  a  head  for  all  such  shortage 
in  the  number  of  cattle;  and,  also,  in  the  event  that 
there  shall  be  more  than  three  hundred  (300)  head,  that 
the  party  of  the  socond  part  shall  pay  at  the  rate  of  twen- 
tv  dollars  ($20)  per  head  for  all  in  excess  of  that  num- 
ber/' 

It  apj)ears  from  the  evidence  that  the  cattle  were 
rounded  up  within  about  ten  days  after  the  contract  was 
signed,  and  soon  thereafter  a  delivery  of  the  cattle  roimded 
up  was  made  to  the  agent  and  representative  of  the  de- 
fondant  in  error,  a  man  by  the  name  of  Ford,  and  the 
cattle  were  counted,  tallied  and  accepted  by  the  agent  of 
Mr.  Harper  to  the  number  of  two  hundred  and  fifty-nine 
head.  This  wai^  all  the  cattle  delivered  by  Mrs.  Harper 
ar  any  time,  but  recognizing  that  she  Had  contracted  to 
deliver  at  least  two  hundred  and  seventy  (270)  head  of 
cattle,  she  gave  the  defendant  in  error  eleven  head  of 
horses,  which  the  defendant  in  error  accepted  in  lieu  of 
cattle. 

A  bill  of  sale  of  the  cattle  was  executed  bv  Mrs. 
liarber,  the  plaintiif  in  error,  to  the  defendant  in  error, 
wiiich  so  far  as  it  relates  to  the  cattle  sold,  is  as  follows : 

"All  cattle  owned  bv  me,  branded  with  three  crosses, 
t(»-wit:  (x)  Shoulder,  (x)  Side,  (x)  Hip,  and  with  S. 
Shoulder,  U,  Side,  and  E,  Hip,  said  brands  being  on  the 
left  side.  *  ♦  ♦  *" 

This  bill  of  sale  is  dated  July  3rd,  1902,  but  it  was 
acknowledged  bv  Mrs.  Barber  on  the  5th  dav  of  August, 
1902. 

At  the  trial  in  the  court  below,  the  contract  and  bill 
of  sale  were  admitted  in  evidence,  and  also  a  considerable 
amount  of  oral  testimony  relating  to  the  delivery  of  the 
cattle  referred  to  in  the  contraxrt.  At  the  close  of  the 
introduction  of  evidence,  the  court  upon  the  request  of 
the  defendant  in  error,  instructed  the  jury  to  find  for  the 
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defendant  in  error,  and  a  verdict  in  his  favor  was  ren- 
dered. 

Judgment  was  rendered  upon  the  verdict  awarding 
the  possession  of  the  cattle  replevied  to  the  defendant  in 
error.  Motion  for  a  new  trial  was  ma<le  and  overruled, 
and  the  plaintiff  in  error  has  brought  this  cause  to  this 
court   for  review. 

OPINION  OF  THE  COURT. 

M'FIE,  J. — Plaintiff  in  error,  assigned  several  er- 
rors, three  of  which  relate  to  the  court's  instruction  to 
the  jury  to  find  for  the  defendant  in  error.  The  fourth 
is  that  the  court  erred  in  permitting  the  plaintiff  in  the 
court  below  to  testify  that  he  was  the  owner  of  the  S.  U. 
E.  brand.  The  fifth,  alleges  that  the  court  erred  in  fail- 
ing to  require  the  plaintiff  in  the  court  below  to  show 
that  the  brand  was  recorded,  and  the  last  error  ajssigned 
was  upon  the  court's  overruling  the  motion  for  a  new 
trial. 

Under  the  terms  of  the  contract  of  sale,  the  plain- 
tiff in  error  not  onlv  sold  to  the  defendant  in  error  all  of 

the  cattle  owned  bv  her,  branded  S.  F.  E.  and  cross, 

1  but  she  sold  the  brands.  Having  sold  the  brands,  and 
also  the  cattle  branded   in  these    brands,  the    title 

passed  immediately  to  the  defendant  in  error,  to  all  the 
cattle,  thus  branded,  which  the  plaintiff  in  error  owned, 
and  he  had  a  legal  right  to  possession  of  the  same. 

Fnder  the  terms  of  the  contract,  Mrs.  Barber  agreed 
t'>  round   up  and   deliver  to  the  defendant  in    error    at 

least  two  hundred  and  seventy   (270)  head  of  cattle 

2  thus  branded,  and  in  the  event  of  her  failing  to  deliv- 

3  er  this  number  slie  agreed  to  allow  twenty  ($20)  dol- 
lars per  heaxl  for  each  animal  short  of  that  number. 

There  is  no  dispute  of  the  fact  that  only  two  hundred  and 
fifty-nine  (259)  head  of  these  cattle  were  delivered,  nor 
o\  the  fac't  that  Mrs.  Barber  paid  the  difference  by  deliv- 
ering to  the  defendant  in  error  eleven  head  of  horses  at  the 
same  price.  By  delivering  the  eleven  head  of  horses  Mrs. 
Barber  did  not  thereby  repurchase  any  of  the  cattle  sold 
under  the  contract  so  as  to  reinvest  her  with  title  thereto, 
but  gave  the  horses  in  lieu  of  money  which  she  could  have 
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been  required  to  allow  upon  her  failure  to  deliver  the 
two  hundred  and  seventy  (270)  head  of  cattle  under  the 
obligation  of  her  contract.  By  the  bill  of  sale  executed 
and  acknowledged  as  late  as  August  5th,  1902,  it  is  dis- 
tinctly shown  that  Mrs.  Barber  intended  to  and  did  sell 
to  Harper  all  of  the  cattle  which  she  owned  in  the  S.  U. 
E.  and  cross  brands,  as  the  bill  of  sale  amounts  to  an 
interpretation  of  the  contract  by  Mrs.  Barber  herself, 
sometime  after  the  contract  was  executed  and  the  animals 
were  delivered  under  its  terms.  That  the  two  animals  in 
(•(•ntroversy  in  this  case  were  owned  by  Mrs.  Barber,  at 
the  time  slie  entered  into  this  contract  bv  which  she  sold 

■ 

the  cattle  to  Harper,  is  shown  by  the  fact  that  Mrs.  Bar- 
ber endeavored  to  have  Mr.  Harper's  agent,  in  the  absence 
of  the  cow  and  yearling,  acx^ept  the  same  as  delivered  un- 
der the  contract.  Mrs.  Barber  so  testifies  herself.  Mrs. 
Barber  had  the  privilege  and  opjK)rtunity  afforded  her  to 
deliver  these  animals,  but  she  failed  to  avail  herself  of 
them  and  this  incurred  tlie  penalty  provided  in  the  con- 
tract for  failure  to  deliver  them.  When  the  contract  and 
bill  of  sale  were  introducc^l  in  evidence,  [)rovi(ling  for  th(» 
Side  of  all  of  ^Irs.  Barber's  cattle  in  the  S.  V.  R.  and  cross 
brands,  to  the  defendant  in  error,  and  there  being  no  dis- 
pute as  to  the  (Unlivery  of  the  cattle  and  horses,  to  the 
number  of  two  hundred  and  seventy  (270)  head  under 
the  contract :  and  the  further  y)roof  that  ^frs.  Barber  n»- 
quested  the  defendant  in  error  and  his  agent  to  accept  the 
animals  involved  in  this  suit,  which  were  at  that  time  in 
the  possession  of  Mr.  Gonzales,  without  formal  delivery 
thertH)f,  the  defendant  in  error,  plaintiff  in  the  co\irt  he- 
low,  had  estahlishcfl  his  right  to  the  possession  of  the  ani- 
mals replevied,  by  evidence  which  the  defendant  in  the 
court  below  could  neither  dis]>ut('  nor  overcome,  and  it 
follows  that  the  court  committed  no  error  in  instructing 
th(»  jury  to  find  for  the  defendant  in  error. 

Indeed  it  was  the  duty  of  the  court  under  the  deci- 
sions of  this  court  to  so  instruct,  as  the  defendant  in  the 
(tourt  below  ha<l  failed  to  introduce  anv  testimonv  show- 
ing  her  right  of  ownershi])  or  possession,  of  the  animals 
r(»plevie(l.  The  conlract  and  hill  of  sale  determined  the 
rights  of  the  parties  in  these  animals  and  they  were  un- 
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disputed.  Armstrong  v.  Aragon,  79  Pac.  (N.  M.)  211: 
T^nitod  States  v.  Gumm  Bros.  9  X.  M.  616;  Candelaria 
V.  A.  T.  &  S.  F.  Ry.  Co.,  6  X.  M.  266;  Railroad  Co.  v. 
Huston,  95  U.  S.  697 ;  Schofield  v.  C.  &  S.  P.  R.  R.  Co., 
114  U.  S.  619:  D.  L.  &  W.  R.  R.  Co.,  v.  Converse  139,  U. 
S.  469. 

The  fourth  assignment  of  error,  is  not  well  taken. 
Under  the  evidence  in  this  cai^e,  tliis  written  contract  pro- 
vided that  the  owniorship  of  the  brand  should  pass  to  the 
ilefendant  in  error.  He  has  a  right  to  prove  the  owner- 
ship of  that  brand,  not  only  by  the  written  contract  but 
also  by  oral  evidence  for  the  purposes  of  this  case,  and 
the  same  evidence  discloses  the  fact  that  it  was  unneces- 
sary to  prove  that  the  brand  was  recorded,  otherwise  than 
by  the  contract  which  recited  such  fact,  as  contended  for 
in  the  fifth  assignment  of  error. 

It  is  manifest  from  what  has  been  said,  that  the 
court  did  not  err  in  overruling  the  motion  for  a  new  trial 
in  the  court  below,  as  the  evidence  clearly  warranted  the 
court  below  in  directing  the  jury  to  return  a  verdict  for 
the  defendant  in  error,  and  in  entering  judgment  thereon. 

The  judgment  of  the  court  below  is  affirmed  with 
costs. 

William  J.  Mills,  C.  J.,  Wm.  H.  Pope,  A.  J.,  Edward 
A.  Mann,  A.  J.,  Tra  A.  Abbott,  A.  J.,  concur. 

Parker,  A.  J.,  having  tried  the  case  below  did  not 
participate  in  this  decision. 


[No.  1097,  June  29,  1906.] 

FIRST  XATIONAL  HAXK  OF  ALBUQUERQUE,  Ap- 
]H^llee,  v.  CfEORGE  F.  ALBRIGHT,  et  al..  Appel- 
lants. 

SYLLABUS. 

1.  Assessments  of  capital  fitock  of  a  National  Banking 
Association  must  be  made  against  each  individual  share- 
holder and  not  as  a  whole  against  the  bank, 

2.  Real  estate  owned  by  a  National  Banking  Associa- 
tion,  must  be  assessed   against   the  bank,   but  it  must   not 
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iH  assessed  at  a  higher  percentage  than  other  real  estate 
o:  the  same  class  and  character  situated  in  the  county  and 
municipality  where  the  tax  is  sought  to  be  levied. 

3.  In  the  case  at  bar,  it  was  error  to  restrain  the  as- 
sessor and  collector  of  Bernalillo  county,  from  making  any 
new  and  additional  assessment  of  the  capital  stock  and  prop- 
erty of  the  bank,  for  until  the  assessment  is  made  and  a  tax 
levied  thereon,  no  one  is  injured  and  suit  will  not  lie;  and 
until  the  assessment  is  made,  it  cannot  be  determined 
whether  or  not  it  is  a  proper  one. 

Appeal  from  the  district  court  of  Bernalillo  county 
before  Ira  A,  Abbott^  Associate  Justice.     AflBrmed. 

G.   W.    Prichard.    Attorney    General     and    F.    W. 
Clancy,,  for  appellants. 

Plaintiff^s  return  was  insufficient  as  a  basis  of  assess- 
ment. 

Bank  v.  Bailey,  :]9  Pac.  84. 
The  Albright  assessment  was  not  valid. 

Owensboro  Bank  v.   Owensboro,  173  TJ.   8. 
680;  National  Bank  v.  Stone,  174  U.  S.  434. 
There  being  no  valid  assessment,  it  is  the  duty  of 
the  assessor  or  collector  to  make  one. 

New  MexicQ  v.  F.  S.  Trust  Co..  174  U. 

S.   549-51;  IT.   S.  Tnist  Co.  v.  New  Mexico, 

183  TJ.  S.  539;  TJ.  S.  Trust  Co.  v.  Territor\% 

10  N.  M.  421-2;  Bank  v.  Commonwealth,  9 

Wall.  359-60;    Bank    v.    Commonwealth,    167 

.    TT.  S.  465 ;  Bank  v.  Perea,  147  TJ.  S.  88,  89. 

The  mere  fact  that  other  property  is  assessed  at  a 

smaller  percentage  of  its  real  value  than  the  property  of 

this  plaintiff  or  any  other  special  class  of  property,  is  not 

sufficient  to  invalidate  the  higher  assessment. 

Nickerson  v.  Kimball,  1  N.  B.  C.    409; 
Wagner  v.  Loomis,  37  Ohio  St.  580-1 ;  Car- 
roll V.  Alsup,  64  S.  W.  Kep.  199-200. 
Moneyed   capital   in   New  Mexico,   whether  invested 
in  national  bank  shares,  or  otherT^-ise,  is  treated  uniform- 
ly and  equally  hy  the  territorial  board  of  equalization  and 
by  the  assessing  officers. 
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Talbot  V.  Silver  Bow,  139  U.  S.  447; 
Pelton  V.  Banks,  101  TJ.  S.  146;  Davidson  v. 
New  Orleans,  96  U.  S.  106;  Tennessee  v. 
Whitworth,  117  U.  S.  13G-7;  Bany  v.  Oweiis- 
boro,  173  F.  S.  676,  et  seq. 
A  ''tax  on  the  shares  is  not  a  tax  on  the  capital  of 
the  bank." 

Bank  Tax   (^a«es,   3   Wall.   582-3-4;   Pal- 
mer V.  MoMahon,  133  V.  S..  and  cases  cite<l, 
666-7. 
The  law  does  not  require  all  |)ro|x»rty  to  be  aBsesse<l 
ii|)on  a  uniform  basis. 

Stiite  Railroad  ('a*H»8,  92  F.  S.  612. 

MrMiLLKX  &   IJaynolds,  for  npjH^llees. 

Taxation   of   federal   agencies. 

MeCuIlough  V.  State  of  Mar>'land,  et  ah 
Uh  Wheaton  31():  Oshorn  v.  Bank  of  United 
States.   J)   Wheaton    738;    Mereantile  Bank  v. 
Xew    York,   121    V.   S.    lod;    Owensboronph 
National    Bank   v.   0 wen sbo rough,   173   F.    S. 

The  owner  or  holder  of  stoek  in  anv  firm  or  corpora- 
tion, the  entire  eapital  or  ] property  of  which  is  assesstHl. 
must  not  he  ass<'ssi»d  inclividuallv  for  such  stock.'' 

Citv  National  Bank  v.  Paducali,  First 
Nat.  Bank,  ('as.  300;  Countv  (Commissioners 
V.  Farmers  iJc  Mtvhanies  Itank,  48  Marvlaml, 
li:  ;  New  Haven  v.  (Mtv  Bank,  31  Conn!  106; 
Nieholls  V.  N.  II.  (S:  M.  Co.,  42  (\>nn.  103; 
People  V.  Tax  Commissioners,  69  N.  Y.  91  ; 
Citizens'  National  Bank  v.  Lofton,  S5  hul. 
311;  Commissioners  v.  Bank,  5T  X.  E.  Hep 
Ind.  i2S;  Commisl^ionerR  v.  Faribault,  'i-y 
Minn,  •^^o ;  Laekawanna  v.  National  Bank.  01 
Pa.  221. 
E<juality  of  taxation  as  to  other  moneyed  eapital. 
Me^(•alltil(^  National  l»ank  v.  N.  Y.,  121 
r.  S.  ]:u:  See  also.  National  Bank  of  Car- 
ret  V.  Heirs.  1(;0  r.  S.  iWiO;  Talhot  v.  Silver 
Bow   C.)imtv,   139    V.  S.    I3S;   First    National 
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Bank  v.  Chapman,  173  U.  S.  205;  Aberdeen 
County  V.  Chehallis  County,  166  U.  S.  440; 
Bank  of  Commerce  v.  Seattle,  166  U.  S.  463; 
Commercial  Bank  v.  Chambers,  182  U.  S. 
556;  Pelton  v.  National  Bank,  101  U.  S.  143. 

Equality  of  taxation  under  federal  constitution. 

County  of  San  Mateo  v.  Sou.  Pac.  Ry. 
Co.,  13  Fed.  Rep.  722-733;  County  of  Santa 
Clara  v.  Sou.  Pac.  Ry.  Co.,  18  Fed.  Rep. 
385-397;  Opinion  of  Justice  Field,  San  Ber- 
nardino County  V.  S.  P.  R.  R.  Co.,  118  U.  S. 
p.  422:  Nashville,  etc.,  R.  R.  Co.  v.  Taylor, 
86  Fed.  Rep.  168;  Cummings .  v.  National 
Bank,  101  U.  S.  153 ;  Tjouisville  Trust  Co.  v. 
Stone,  107  Fed.  305,  40  C.  C.  A.  299. 

Equality  of  taxation  requires  eqyality  of  valuation, 
a*^  well  as  in  rate  of  taxation. 

People  V.  Weaver,  100  U.  S.  539-S45: 
Boyer  v.  Boyer,  113  tJ.  S.  695. 

RELIEF  BY  INJUNCTION. 

.When  a  rule  or  system  of  valuation  is  adopted  by 
those  whose  duty  it  is  to  make  the  assessment,  which  is 
designed  to  operate  unequally  and  to  violate  a  fundamen- 
tal principle  of  the  constitution,  and  when  this  rule  is 
applied  not  solely  to  one  irtdivdual,  but  to  a  largo  class 
of  individuals  or  corporations,  equity  may  properly 
interfere  to  restrain  the  operation  of  this  unconstitutional 
exercise  of  power. 

Pelton  V.  National  Bank,  101  IT.  S.  143; 

Cummings  .v.  National  Bank,  101  U.  S.  153; 

Hilk  v.  Exchange  Bank,  105  U.  S.  319 ;  San 

Francisco  National  Bank  v.  Dodsre,  197  U.  S. 

7o;  Stanley  v.  Supervisors  of  Albany,  121  V. 

S.  550;  U.*^ P.  Ry.  v.  Cheyenro,  113  U.  S.  516; 

•Supervisors  v.  Stanley,  105  TJ.  S.  305;  Evans- 

ville  Bank  v.  Briton,"  105  U.  S.  322;  5  Pome- 

rov's  Eq.  Jus.  Sec.  371 ;  Louisville  Trust  Co. 

v.' Stone,   107   Fed.   305,  46  C.   C.    A.    299; 

Tavlor  v.  Louisville  N.  R.  Co.  88  Fed.  350, 

31  "C.  C.  A.  537. 
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STATEMENT  OF  FACTS. 

The  First  Xational  Bank  of  Albuquerque  is  a  cor- 
poration organized  under  the  national  banking  act,  and 
does  a  banking  business  in  the  city  of  Albuquerque. 

At  the  time  referred  to  in  the  complaint,  George  F. 
Albright,  was  the  assessor  and  Frank  A.  Hubbell,  was 
treasurer  and  ex-officio  collector  of  Bernalillo  county,  in 
which  county  Albuquerque  is  situated,  and  Frank  W. 
Clancy,  was  district  attorney  of  the  second  judicial  dis- 
trict. 

In  April,  1903,  the  First  National  Bank  of  Albu- 
querque made  a  return  of  its  property  for  purposes  of 
taxation  for  that  year,  fixin<r  a  total  valuation  thereon  of 
ninety  thousand  dollars. 

On  June  2nd,  1903,  Albright  under  the  direction  of 
the  count}'  commissioners  raised  and  changed  the  assess- 
ment returned  by  tho  bank,  so  as  to  assess  the  capital 
stock,  surplus  and  real  estate  separately.  Neither  the 
return  made  bv  the  bank,  nor  the  assessment  made  by  Al- 
bright  comply  with  the  requirements  of  the  statutes. 
From  the  assessment  made  by  Albright  the  bank  appealed 
to  the  county  commissioners,  and  then  to  the  Territorial 
Board  of  Equalization,  but  secured  no  relief. 

When  tho  taxes  for  1903  became  due,  the  bank  paid 
the  same  on  the  basis  of  the  return  it  had  made,  and  the 
treasurer  of  Bernalillo  county  received  the  same  on  ac- 
count, but  without  waiving  his  right  to  collect  the  full 
amount  claimed  to  be  due. 

In  June,  1904,  the  appellant,  Clancy,  as  district  at- 
torney, connnoncod  suit  in  the  district  court  against  the 
bank  to  collect  the  taxes  claimed  to  be  due  on  the  Al- 
bright assessment,  above  the  sum  already  paid  by  the 
bank,  and  also  a  penalty  of  five  per  cent. 

To  the  complaint  in  this  suit  the  bank  demurred  and 
the  district  attorney  confessed  the  demurrer,  and  the  suit 
was   dismissed. 

The  bank  then  filed  a  complaint  and  asked  for  an 
injunction  to  prevent  any  further  or  additional  assessment 
of  its  property  or  shares  of  stock  for  the  year,  1903,  and 
also  that  the  change  in  the  assessment  made  by  Albright 
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be  declared  illegal  and  void,  and  that  the  treasurer  and 
ev- officio  collector  be  directed  to  cancel  the  same  upon  his 
books,  by  order  of  the  court. 

To  the  complaint  a  demurrer  was  filed,  argued  and 
overruled,  and  the  defendants  declining  to  plead  further, 
the  court  decreed  that  the  balance  claimed  to  be  due  on 
account  of  the  Albright  assessment  was  illegal  and  void, 
and  the  defendant  Hubbell  was  directed  to  cancel  the 
same  upon  his  Ijooks  and  the  defendants  Albright  and 
Hubbell  were  enjoined  from  re-assessing  or  making  addi- 
tional assessnients  on  any  property  of  the  bank  or  its 
shares  of  stock  for  the  vear  1903. 

From  this  judgment  and  decree  defendants  appealed. 

OPINION  OP  THE  COURT. 

MILLS,  C.  J. — This  action  was  brouglit  on  the  equity 
side  of  the  court,  and  as  a  result  of  the  decree  entered  by 
the  trial  court,  the  assessor  and  collector  of  Bernalillo 
county  was  restrained  from  re-assessing  or  making  addi- 
tional assessments  on  any  of  the  property  of  the  First  Na- 
tional Bank,  or  anv  of  its  shares  of  stock  for  the  year 
1903. 

An  examination  of  the  complaint  shows  that  both 
the  return  made  bv  the  bank  and  the  assessment  made 
by  the  Assessor  Albright,  are  incorrect  and  do  not  comply 
with  the  requirements  of  the  statutes  of  this  Territory: 
the  return  made  bv  the  bank  returns  the  shares  of  stock 
in  solido,  and  not  to  the  several  owners,  as  required 
by  Sec.  257,  Compiled  Laws  of  1897;  nor  is  the  actual 
cash  value  of  said  stock  set  out,  as  is  also  required  by 
said  Sec.  257 :  each  parcel  of  real  estate  is  not  listed  ajjd 
valued  separately,  but  the  whole,  including  the  stock  and 
surplus  of  the  bank,  is  valued  in  bulk.  The  assessment 
sought  to  be  made  by  the  Assessor  Albright,  also  assesses 
the  stock  in  solido,  and  does  not  attempt  to  set  any  actual 
cash  value  on  such  stock. 

It  appears  from  the  complaint  that  the  capital  stock 
of  the  bank,  at  the  time  Albright  attempted  to  make  his 
assessment  was  $200,000,  and  its  surplus  in  March,  1903, 
was  $24,(534.  The  total  of  the  return  made  by  the  bank, 
and  which  included  capital,  surplus  and  real  estate  was 
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•$90,000,  while  tlie  assessment  as  made  by  the  assessor, 
a<:tiii«i"  under  the  directions  of  the  h(mrd  of  eoinitv  oom- 
missioners  was  $ir)0,r)4'^.00. 

The  principal  ])oint>  in  this  oasi»  are  that  assessiiu-uts 
made  in  Hernalillo  county  are  not  uniform  and  that 
property  other  than  hanks  is  only  asst^ssed  at  one-third  of 
its  real  value,  and  that  thus  a  discrimination  is  made 
against  hanks,  which  are  assc^ssed  ac^cording  to  a  nding 
of  the  Territorial  Board  of  Equalization  at  the  rate  of  60^ 
of  the  par  value  of  its  capital  stock  and  surplus,  and  that 
if  shan»holders  of  hanks  are  taxed  at  the- rate  of  60% 
of  the  par  value  of  their  stock  and  suq)lus,  that  then* 
must  he  diHluct<*d  from  the  anmunt  so  f^und  due,  the 
value  of  the  real  estate  owne<l  hv  the  hank. 

That  th(»  Territorial  Board  of  lM[ualization  has  the 
power  to  fix  the  valuation  of  (iO*^   as  that  at  which  the 

capital  st(K*k  and  surplus  of  hanks  shall  he  assessi^l. 
1      has  l)ei»n  expn^ssly  decided,  by  this  court  in  the  cast* 

of  the  Territory  of  Xew  Mexico,  v.  First  National 
Bank  of  Alhuciueniue,  10  X.  M.  Wl^,  and  we  see  no  reason 
to  make  any  chan*j:e  in  or  recede  from  tiie  |K)sition  taken 
by  this  court  in  deciding  that  ease.  It  may  he  possible 
that  in  some,  and  perhaps  many  cases  in  the  Territory, 
real  c^state  is  ass(»ss(Ml  at  a  lower  rate  than  (i0%  of  its  ac- 
tual vahie,  and  we  also  know  from  ex])erienee  and  obser- 
vation (hat  in  many  cases  jx^rsonal  property  which  is  n*p- 
resented  by  cash,  stocks,  bonds,  and  other  forms  of  in- 
ilebtedness.  is  not  listed  by  their  owners  and  escapes  taxa- 
tion altog(»ther,  but  this  would  be  no  reason  to  say  tliat. 
because  this  class  of  prop(M*ty  was  not  taxe<l  that  bank 
stocks  and  real  estate  should  also  be  exempted  from  taxa- 
tion. Assessoi's.  like  other  human  beinjrs.  are  liable  to 
err.  The  mere  fact  that  one  class  of  property  is  assessed 
at  a  higher  ])erct»ntage  of  its  value  than  other  classes  does 
not  vitiate  an  assessment.  As  has  been  well  said,  **to 
make  the  valuaticm  of  one  class  of  property  depend  upon 
the  extent  of  the  valuation  by  assessors  of  the  dutv  re- 
quired  of  them  by  law  in  respect  to  another  description 
of  taxabh*  property,  would  be  a  recognition  and  sanction 
of  such    violation   of  duty,  which  we  would   not  impute 
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tc  the  legislature  unless  declared  in  the  most  unequivocal 
terms."     People  v.  Supervisors,  60  N.  Y.  385. 

(Congress  has  given  states  and  territories  the  authori- 
ty to  tax  national  banks.  The  permission  is  given  in 
Sec.  5'219,  of  the  revised  statutes  of  the  T^'nitiMl  States, 
which  reads  as  follows:  "Nothing  herein  shall  prevent 
all  the  shares  in  any  association  from  being  included  in 
tiie  valuation  of  the  ]>ersonal  property  of  the  owner  or 
liolder  of  such  shares,  in  assessing  taxes  imposed  by  the 
authoritv  of  the  state  within  which  the  association  is  lo- 
ented;  but  the  legislature  of  each  state  may  determine 
and  direct  the  manner  and  place  of  taxing  all  the  shares 
Of'  national  banking  associations  located  within  the  state, 
subject  to  two  restrictions,  that  the  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
i  1  the  hands  of  individual  citizens  of  such  state,  and  that 
the  shares  of  any  national  banking  association  owned  by 
nim-residents  of  anv  state  shall  be  taxed  in  the  city  or 
town-  where  the  bank  is  located,  and  not  elsewhere.  Noth- 
ing herein  shall  be  construed  to  exempt  the  real  property 
of  associations  from  either  state,  county  or  municipal 
taxes,  to  the  same  extent,  according  to  its  value,  as  other 
re^l  property  is  taxed." 

Although  the  word  "State*'  is  used  in  this  act,  it  is 
held  that  the  same  power  to  tax  national  banks  exists  in 
tlie  t(»rritories  as  in  the  states,  Talbott  v.  Silver  Bow. 
('ounty,  1:59  U.  S.  440. 

Tlie  taxing  power  cannot  go  outside  of  this  act  of 
Congress  aiul  tax  national  banking  associations  otherwise 
than  as  therein  provided. 

There  is  nothing  in  the  com])laint  to  show  that  the 
])ropose<l  action  of  the  defendants  conflicts  with  this  act 
of  Congress.  The  complaint  does  not  allege  that  the  as- 
sessment would  be  at  a  greater  ])ercentage  than  is  assessed 
upon  moneyed  capital  in  the  territory.  Such  capital,  no 
matter  in  what  invested,  is  treated  uniformly  and  equallv 
by  the  Territorial  Board  of  Equalization.  There  is  no 
restriction  in  the  act  of  Congress  saying  that  the  capital 
of  a  bank  shall  Ik*  assessed  at  the  saiue  percentage  of  value 
as  rc»al  estate,  as  said  by  the  Supreme  Court  of  the  United 
States,  in  speaking  of  Sec.  o'eiJ),  Revised  Statutes  of  the 
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United  States:  *'The  restriction  therein  imposed  is 
equality  of  assessment,  with  other  moneyed  capital;  not 
with  other  property  generally,  but  that  property  which 
})a8ses  under  the  description  of  moneyed  capital.  The 
significance  of  this  expression  has  been  defined  by  this 
court  in  the  case  of  Mercantile  Bank  v.  Xew  York,  121 
r.  8.,  citod  in  Pahner  v.  McMahon,  133  U.  S.  660, 
(567  as  follows:  2.  The  term  "Monej'ed  capital,"  as  used 
in  Revised  Statutes  See.  5219,  respecting  state  taxation 
of  shares  of  National  Banks,  embraces  capital  employed 
in  national  banks,  and  capital  employed  by  individuals 
when  the  object  of  their  business  is  the  making  of  profit 
by  the  use  of  their  monevod  capital  as  money,  as  in  bank- 
ing,  as  that  business  is  defined  in  the  opinion  of  the 
court."    Talbott  v.  Silver  Bow  County,  132  U.  S.  338. 

Let  us  Suppose  that  the  bank  in  question  in  order  to 
protect  itself  had  to  take  real  estate  outside  of  the  Terri- 
tory,— perhaps  in  Arizona.  If  such  was  the  case,  there 
can  be  no  doubt  but  that  the  authorities  of  Arizona  would 
tax  such  real  estate,  and  when  the  assessor  of  the  coimty 
in  this  territon'  where  the  bank  is  situated,  came  to  as- 
sess  the  stock  of  the  shareholders  of  such  bank  could  the 
bank  reply,  **Our  shareholders  owe  you  nothing,  we  have 
deducted  from  the  assessed  value  of  their  stock  the  value 
of  the  real  estate  we  own  in  Arizona,  and  there  is  nothins: 
coming  to  you?"  Assuredly  not.  It  would  be  absurd  to 
make  such  a  contention. 

A  bank  is  different  from  the  stock  held  by  its  share- 
holders.    The  shareholders  can  be  taxed  upon  their  stock 

according  to  the  laws  prescribed  by  the  sovereign,  and 
2      the  bank   itself  can   be  taxed  upon   the  real  estate 

owned  by  it.  This  power  is  given  by  act  of  Con- 
gress.    Sec.  5219,  Revised  Statutes  of  the  United  States. 

The  act  of  Congress  above  referred  to  clearly  allows 
taxes  to  be  levied  upon  the  real  estate  belonging  to  na- 
tional banking  associations.  The  English  language  does 
not  contain  words  which  gives  this  right  more  plainly  than 
those  employcKl  by  the  framers  of  the  act:  ^'nothing  herein 
shall  be  construed  to  exempt  the  real  pro})erty  of  associ- 
ations from  either  state,  county  or  municipal  taxes,  to  the 
same  extent,  according  to  its  value,  as  other  real  property 


I 
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is  taxed."  The  Supreme  Court  of  the  United  States  says : 
"This  section,  then,  of  the  Revised  Statutes,  is  the  measure 
ol  the  power  of  a  state  to  tax  national  banks,  their  prop- 
erty or  their  franchises.  By  its  imambiguous  provisions 
the  power  is  confined  to  a  taxation  of  the  shares  of  stock 
in  the  names  of  the  shareholders  and  to  an  assessment  of 
the  real  estate  of  the  bank.  Any  state  tax  therefore  which 
is  in  excess  of  and  not  in  conformity  to  those  require- 
ments is  void." 

"So  self-evident  are  these  conclusions  that  the  ad- 
judicated cases  justify  the  deduction  that  they  have  been 
accepted  from  the  beginning  as  axiomatic  and  unques- 
tioned.'' Owensboro  National  Bank  v.  Owensboro,  173  F. 
S.  664. 

It  must,  however  be  borne  in  mind  that  the  real  es- 
tate of  national  banking  asvsociations  must  not  be  assessed 
at  a  higher  percentage  than  other  real  estate  of  the  same 
class  and  character  situate  in  tJie  county  and  munici]>:ility 
where  the  tax  is  sought  to  be  levied. 

Another  question  is,  however,  presented  in  this  case 
other  than  those  we  have  above  discussed,  and   that  is, 

should  the  demurrer  interposed  to  the  complaint  by 
3      the  defendants  in  the  trial  court  have  been  overruled, 

and  an  injimction  granted  restraining  the  defend- 
ants, George  F.  Albright,  as  assessor,  and  Frank  A.  Hub- 
bell,  as  collector,  from  re-assessing  or  making  additional 
assessments  on  any  of  the  property  of  the  First  National 
Bank  of  Albuquerque,  or  any  of  its  shares  of  stock  for  the 
vear  1903. 

Assessors  and  collectors,  under  the  laws  of  this  terri- 
tory have  the  right  to  make  additional  assessments.  This 
power  is  given  by  Sections  4055  and  4056  of  the  Compiled 
Laws  of  1897,  and  as  the  return  made  by  the  bank,  as  well 
as  the  assessment  maxle  bv  the  assessor,  were  incorrect, 
and  did  not  comply  with  the  laws  of  the  Territory,  the 
assessor  has  the  authoritv  to  make  a  new  and  correct  as- 
sessment.  Granted  that  he  has  this  authority,  then  the 
injimction  issued  by  the  learned  trial  court,  was  improvi- 
dently  issued,  and  should  be  vacated.  Until  the  assess- 
ment is  made  and  a  tax  levied  thereon,  no  one  is  injured, 
and  suit  will  not  lie.    It  may  be  that  the  officer  finds  other 
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property,  owned  by  the  bank,  which  has  not  been  returned 
for  taxation,  and  if  such  is  the  case,  it  would  be  mani- 
festly improper  for  any  court  to  hold  that  tlie  assessor 
could  not  assess  the  same,  and  enjoin  him  from  so  doing, 
as  until  the  assessment  is  made  no  one  can  deteniiine 
whether  or  not  it  is  a  proper  one. 

For  reasons  stated  above,  the  cause -is  reversed,  and 
remanded  to  the  district  court  of  Bemalillo  coimtv.  with 
instructions  to  dismiss  the  complaint,  and  it  is  so  ordered. 

Prank  W.  Parker,  A.  J.,  John  R.  McFie,  A.  J.,  Ed- 
ward A.  Mann,  A.  J.,  W.  H.  Po]X',  A.  J.  concur. 

Abbott.  A.  J.,  took  no  part  in  this  decision. 


[No.  1104.  June  29.  1906.] 

SOPRE  I..  ALEXANDER,  Appellant,  v.  AXDK»E\V  W. 

CLELAND,  App(^lle(^ 

SYLLABUS. 

1.  A  demurrer  based  on  the  statute  of  limitations 
(Sees.  2916  and  1918  of  the  Compiled  Laws  of  1897)  where 
the  complaint  alleges  fraud.  Is  not  well  taken,  where  the 
complaint  alleges  that  "it  was  not  until  about  the  month  of 
July  1902"  that  the  plaintiff  learned  of  the  fraudulent  claim 
of  the  defendant,  and  the  complaint  was  filed  on  Noyember 
24th,  1903,  as  the  statute  of  limitations  of  this  Territory 
provides  that  actions  for  relief  on  the  ground  of  fraud  shall 
be  brought  within  four  years,  and  the  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the  fraud  is  discovered 
by  the  party  aggrieved. 

2.  A  demurrer  based  on  the  statute  of  frauds,  is  not 
well  taken  unless  the  complaint  shows  affirmatively  that  the 
contract  is   an  oral   one. 

3.  Parol  evidence  is  admissible  to  show  that  a  deed 
absolute  on  its  face  is  in  fact  a  mortgage. 

Appeal  from  the  district  court  of  Bemalillo  county, 
before  Bakkii.   Associate  Justice.     Remanded. 

Nkill  B.  Field,  for  appellant. 
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WHERE    GROUNDS    OF     DEMURRER     ARE     FIXED     BY 
STATUTE   THEY  ARE   EXCLUSIVE. 

In  this  Territory,  the  grounds  of  demurrer  are  fixed 
by  sub-section  35  of  section  2685,  C  L.  1897. 

^^here  the  causes  for  which  parties  may  demur  to 
pleadings  are  fixed  by  statute,  those  causes  are  exclusive 
and  no  other  grounds  of  demurrer  will  be  entertained  by 
the  court." 

6    Enc.    PI.   &    Pr.   309;   Kenton    v.    St. 
Ijouis,  1  Wash.  T.  215;  Mayhew  v.  Robinson. 
10  How.  Pr.  166;  Richard  v.  Edick,  17  Barb. 
262;  Hentsch  v.   Porter,  10  Cal.  558;  Camp- 
bell  V.   Jones,  25    Minn.     157;     Ijeuthold    v. 
Young,   32   Minn.    124;   Sub-Sec.   35  of  Sec. 
2685.  ('.   L.   N.   M.    1897;  6  Enc.   PI.  &  Pr. 
309. 
*'If  a  new  rule  is  to  be  made,  the  best  seems  to  be, 
tlmt,  where  a  demurrer  is  to  be  overruled  for  generality, 
il  depends  upon  the  leave  of  the  court,  whether  the  de- 
fendant shall   put  in  another  demurrer,  more  limited." 

Story's  Eq.  PI.  Sec.  460;  Baker  v.  Mel- 
lish,  11  Ves.  70;  C.  L.  N.  M.  1897,  Sub-Sees. 
78-96  of  Sec.  2685;  Story's  Bq.  PI. 
Sec.  460;  ('.  L.  N.  M.  1897  Sub-Sec.<. 
36,  3S  and  39  of  Sec.  2685;  Chavez 
V.  Myers,  11  X.  M.  333;  C.  L.  X.  M.  1897, 
Sub-Sec.  28  of  Sw.  2685;  Kirkpatrick  v.  Cor- 
ning, 39  X.  J.  Eq.  22,  1  Dan.  (^h.  584;  Of- 
futt  V.  Bcatty,  18  Fed.  Cas.  602,  Ciuse  No.  10,- 
448;  Hin\}ri^  v.  Dam,  72  (^il.  520;  Hainer  v. 
la.  Legion  of  Honor,  78  la.  215;  Poweshiek 
Co.  V.  Cass  Co.,  63  la.  214;  Morrison  v.  Mil- 
ler, 46  la.  84;  People  to  use,  etc.,  v.  Barton, 
1  (N)lo.  App.  455,  36  Pac.  299;  Dunbar  v. 
Hoard  «)f  (V)nirs.  5  Idaho,  lO;  ;  -19  Pac.  109; 
(^xslnnan  v.  Kevnolds,  19  X.  Y.  V\\\  Pro.  161; 
Sny<ler  v.  Ilcannan,  2  Mow.  Pr.  279;  Farkas 
V.  Monk.  119  (^a.  515,  K;  S.  E.  (;:o. 
The  (>l)jccti()n  for  n(>n-j()ind(*r  of  |»artics  was  not  well 
taken. 

The  court  has  jurisdiction  of  se|)aratc  actions  aLjainst 
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each  of  the  adverse  holders,  and  there  is  no  legal  compul- 
BU)U,  as  a  matter  of  jurisdictional  necessity,  to  the  joinder 
of  both  parties  as  defendants  in  one  action. 

AVilliam  v.  U.  S.  138  U.  S.  516;  Beach 

Mod.  Eq.  Prac.  Sec.  55. 

"Every  pleading  subsequent  to  the  complaint  shall 

b(»  filed  and  served  within  twentv  days  after  service  of  the 

])l(ni(ling  to  which  it  is  an  answer,  demurrer  or  reply." 

C.  L.  X.  M.  1897,  Sub-Sec.  46,  Sec. 
2685. 
"When  a  complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other  parties, 
the  court  mav  order  them  to  be  brou^rht  in  bv  an  amend- 
numt  of  the  complaint  or  by  a  supplementary  complaint 
and  a  new  summons." 

C.  L.  N.  M.  1897,  Sub-Sec.  83,  Sec.  2685; 
Havdcn's  Exrs.  v.  Marmaduke,  19  Mo.  403; 
Litchfield  V.  Countv.  18  la.  74. 

■ 

"If  they  should  neglect  to  raise  the  question,  and  to 
apply  for  the  proper  order,  the  court,  upon  its  own  mo- 
tion, will  supply  the  omission,  and  Ti'ill  either  directly 
bring  in  the  new  parties,  or  remand  the  cause  in  order 
that  the  plaintiff  may  bring  them  i:\." 

Pom.' Rem.  &  Kem.  Eights  (*2d  Ed.)  Sec. 
419;  C.  L.  X.  M.  1897,  Sub-Sees.  38,  46,  60, 
76,  83,  98  and   104  of  Sec.  2685;  Laws    of 
1901,  Chap.  XL;  Eule  10  of  District  Courts; 
TTavden's  Exrs.  v.  Manuaduke,  19  Mo.  403; 
Litchfield  v.  County,  18  la.  74;  Pom.  Rem. 
&  Rem.  Rights  (2d  Ed.)   Sec.  419;  Harring- 
ton  V.   Miller,   4   Wash.   808,   31     Pac.    325; 
First   Xat.    Rank   v.    Bews,    3   Idaho    (Hash. 
486,  31  Pac.  816;  O'Connor  v.  Irvine,  74  Cal. 
443 ;  Rhodes  v.  D>Tnock,  33  X.  Y.  S\i]>er  Ct. 
(1  Jones  &  S.)   142. 
If  it  is  true  that  ap]iellee  induced  appellant  to  enter 
into  these  transaotions,  it  follows    that,    because  of  the 
fiduciary  relation  in  which  he  stood  to  appellant,  he  could 
not  benefit  bv  his  own  fraudulent  conduct,    even  if  there 

* 

had  been  in  the  mind  of  appellant  an  intention  to  defraud 
his  creditors,  or  to  ovixdc  tlio  payment  of  his  honest  dcbt^. 
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2  Pom.  Eq.  Sees.  941-942;  Bump.  Fraud. 
Con.  p.  448;  1  Story  Eq.  Jur.  Sec.  30T  ;  Bige- 
low  on   Frauds,   p.   295:   1    Beach   Mod.   Eq. 
Jur.   Sec.   55;   Herrick  v.   Lynch,  et   al.,   150 
111.  283,  37  N.  E.  221 ;  Clemens  v.  Clemens, 
2S  Wis.  637. 
If  th(»re  was  no  creditor  to  be  defrauded,  and   the 
oonveyanoo   was   made  because  of   apprehension   as  to  a 
liability  that   did   not  exist,  there  is  no  rule  of  equity 
which  forbids  the  grantor  to  disaffirm,  and  this  is  espe- 
cially tnie  where  the  grantee  induces  the  conveyance. 

Kervick  v.  Mitchell,  68  la.  273 ;  Sanford 
V.  Eeed,  85  S.  W.  213 ;  Donnelly  v.  Rees,  74 
Pac.  433,  141  Cal.  56;  Hutchinson  v.   Park, 
82    S.   W.    843    (Ark.) ;    Cowen    v.    Adams, 
78   Fed.   550. 
The  law  does  not  permit  itself  to  be  made  the  in- 
strument whereby  the  dishonest  and  designing  l)etrayers 
of  trust  and  confidence  may  despoil  those  who  confide  in 
them. 

2  Pom.  Eq.  Sees.  941-942;  Bump.  Fraud. 
Con.  p.  448 ;  1  Story  Eq.  Jur.  Sec.  307 ;  Bige- 
low  on  Frauds,  p.  295;  1  Beach  Mod.  Eq. 
Jur.  Sec.  80:  Livingston  v.  Ives,  35  Minn.  55: 
Herrick  v.  Tiynch  et  al.,  150  111.  283,  37  N". 
E.  221;  Clemens  v.  Clemens,  28  Wis.  637: 
Sanford  v.  Reed,  85  S.  W.  213;  Don- 
nelly V.  Rees,  74  Pac.  433,  141  Cal.  56 ; 
Hutchinson  v.  Park,  82  S.  W.  842: 
Cowen  v.  Adams,  78  Fed.  550 ;  C.  L.  X.  M. 
1897,  Sb-Sec.  68,  Sec.  2685;  Brooks  v.  Mar- 
tin, 2  Wall.  70;  Eldridge  v.  Sherman,  79 
Mich.  484;  Hess  v.  Culver,  77  Mich.  598: 
Lowell  V.  R.  R.  Co.  40  Mass.  24:  Carll  v. 
Emerv,  148  Mass.  32:  Osborne  v.  Williams, 
18  Ves.  378. 

W.  B.  Childers.  for  appellee. 

The  agreement.  Exhibit  A,  Transcript  page  9,  on 
ils  face  professes  to  be  a  final  accounting  and  settlement 
between  the  plaintiff  and  defendant,  and  it  is  a  contract 
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within  the  Statute  of  Frauds  and  cannot  be  varied  bv 
I  he  alle«i:ati<)n  contained  in  the  eoniplaint,  "that  there  has 
never  been  an  aceountin'^  and  settlement  between  the 
^aid  parties.'* 

Hughes  V.  Moore,  7  ('ranch.  175;  1  Rost^s 
Notes  on  F.  S.  I?eports,  pa^  501 ;  Darling  v. 
Butler,  45  Fed.  :J3;5;  May  v.  Sloan,  101  U.  S 
•>37;  Walker  v.    l.ocke,  5   (^ush.  90:  Randall 
V.  Howanl,  2  Black  2H5:  Moore  v.  Crawford. 
130  r.  S.   130. 
'*The  l^etter  o])inion  is,  that  a  written' contract  falling 
within   the  statute   of   frauds  cannot  l)e  varied   bv   anv 
subsequent   agret»ment    of   the   parties,    unless   such    new 
igreement  is  also  in  writing." 

Swain  v.  Seaniens,  9  Wall.  272;  7  Ro.<ii»s 
Xotes,  page  173;  Clark  v.  Russell,  3   Dallai^. 
424;   Snow   v.    Xelson,   113   Fed.    Rep.    353; 
Sawyer  v.  Pa^t,  109  Fed.  Rep.  512:  See  also. 
Barrv  v.   CoouiIk*.   1    Peters  (540. 
'•And  all  the  authorities  agrer  that  the  acts  of  part 
perfoTTuance  must   he  such   as  arc  referable  to  the  con- 
tract iw  allcg(Hl,  and   consistent   with   it." 

Williams  v.  Morris,  95  V.  S.  457. 
In  case  of  a  variance  between  the  pleadings  and  an 
exhil)it  ref(Tred  to  or  uuide  a  part  thereof  or  on  which 
the  action  or  pleadings  are  founded,  the  exhibit  explains 
and  controls  the  pleadings.  So  that  this  demurrer  reaches 
the  contract. 

Wheeler    v.    McCormick,   8    Blatch.    267; 
Fed.  cases    \o.    i:,498. 
•*lt    is   true    that   the   allegations   of   a    pleading   are 
controlled  by  the  statements  of  the  instrument  on  which 
i+  is  foundt^d." 

Avery  v.  Dougherty,  102  Ind.  443:  2  X. 
F.  123.  52  Am.  i?ep.  (;S0 ;  [Tines  v.  Driver. 
100  Ind.  315  and  leases  cited  on  \Mi\i('  ^JIT: 
Beaver  v.  Baucum,  33  Ark.  122:  Murphv  v. 
Harris,  57  III.  ApjK'als  351  :  Hughes  v.  Har- 
rison. 7  Alartins,  (La.)  227. 
Wlu're  a  statnt<^  ])rovides  that  the  plaintiff  shall   fdc 
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with  his  declaration  a  copy  of  the  instniment  sued  on 
such  instrument  becomes  a  part  of  the  pleading. 

[NTauvoo  V.  Bitter,  97  U.  S.  389. 
Instruments  or  exhibits  on  which  the  action  or  plead- 
ing is  founded  may  be  referred  to  in  determining  the 
suflSciency  of  the  pleading. 

Friddle  v.  Crane,  68  Ind.  583;  Wells  v 

Wilcox,  68  la.  708;  28  N;  W.  29;  State  v 

School  District,  34  Kans.  237,  8    Pac.  208 

Grimes  v.  Cullison,  3  Okl.  268,  41  Pac.  355 

Pefley  v.  Johnson,  30  Neb.  529;  Lockhead  v 

Berkley   Springs  Water  Works,  etc.,   Co.,  40 

W.  Va.  553;  Mathewson  v.  Grand  Rapids,  88 

Mich.  561 ;  8  Ency.  PI.  &  Pr.  pp.  738-741. 

This  settlement  and  accounting  cannot  be  impeached, 

surcharged  or  falsified  except  according  to  settled  rules  of 

law.     This  is  an  account  settled,  and  a  contract  made 

and  duly  executed  on  that  contract. 

Chappedclain   v.   Dechenoux,    4    Cranch. 
309,  1  Roses  Notes,  page  292;  See,  Lockwood 
V.  Thome,  62  Am.  Dec.   81;  Note- 91;   See, 
also,  Story^s  Equity  Pleading,  Sec.  800;  Ency. 
of  PI.  &  Pr.  107;  The  Statute  of  Limitations 
is  also  set  up. 
The  settlement  sought  to  be  impeached  was  made  on 
July  20,  1898,  nearly  six  years  before  the  filing  of  this 
complaint.     The  statute  bars  both  an  action  for  an  ac- 
counting, as  well  as  relief  upon  the  ground  of  fraud,  with- 
in four  years. 

Compiled  I^aws,  Sec.  2916,  2918;  Moore 
V.  Green,  19  Howard  69-72;  Baubien  v.  Bau- 
bien,   23   Howard,   208;   2  Wall.   95;   Martin 
Assignee,  etc.,  v.  Smith,  1  Dill.  85. 
A  party  seeking  to  avoid  the  bar  of  the  statute  on  ac- 
count of  fraud  must  aver  and  show  that  he  used  due  dili- 
gence to  detect  it,  and  if  he  had  the  means  of  discovery  in 
his  power,  he  will  be  held  to  have  known  it. 

Buckner  &  Stanton  v.  Calcote,  28  Miss. 
132,  434 ;  See  also  I^udd  v.  Hamblin,  8  Allen 
(Ma&s.)    130;  Wood  v.  Carpenter,  101  U.  S. 


580  SCJPRBME  COURT  OF  NEW   MEXICO, 

Alexander  v.  Cleland. 

-  -   -  ■  - 

141;  Badger  v.  Badger,  2  Wall.  94;  Felix  v. 
Patrick,  145  United  States  332. 
The  question   could    be    raised     by    demurrer     and 
the  demurrer  was  properly  sustained. 

Hardt  v.  Heidweyer,  152  TJ.  S.  547-560 ; 
See  4  Boses  Notes,  page  751;  Patterson  t. 
Hewitt,  195  U.  S.  309-317;  11  K  M. 
page  1;  Van  Weel  v.  Winston,  116  TJ.  S.  237; 
Ambler  v.  Choteau,  107  TT.  S.  686-590 ;  Voor- 
hees  y.  Bonesteele^  16  Wall.  16. 
'T!t  is  too  late  to  object,  for  the  first  time,  to  the  form 
of  demurrer  in  the  appellate  court." 

Aiken  v.  Bruen,  21  Ind.  137;    Kent   y. 
Snyder,  30  Cal.  672. 
Special  demurrers  are  therefore  not  abolished  by  our 
cede  nor  are  they  limited  to  the  language  of  Sub-Seo- 
tion  35. 

6  Ency.  of  PL  &  Pr.  p.  308;   Brown   y. 

Martin,  25   Calif.   85;  Bliss  y.   Prichard,  67 

Mo.   181. 

It  is  not  too  late  to  allege,  as  error,  in    this   court, 

a  fault  in  the  declaration,  which  ought  to  haye  preyented 

the  rendition  of  a  judgment  in  the- court  below. 

Slacum  y.  Pomeroy,  6  Cranch.  226; 
Pomeroy^s  Lessee  v.  Bank,  1  Wall.  600 ;  Black- 
ledge  y.  Benedick,  12  Ind.  389;  First  Nation- 
al Bank  v.  Williams,  26  N.  B.  76  (Ind.)  ;  Bur- 
rows  V.  Gonzales  Co.,  5  Tex.  Ciyil  Ap.  232, 
23  S.  W.  829. 
The  court  has  power,  during  the  same  term  in  which 
a  judgment  was  rendered,  to  set  it  aside. 

Memphis  v.  Brown,  94  TJ.  S.  715;  Phil- 
lips V.  Ordway,  101  U.  S.  745;    Bronson  y. 
Schulten,  104  U.  S.  410;  Does   y.  Tyacks,  14 
How.  297;  Cheong  Lee  y.  United  States,    3 
Wall.  320. 
As  from  the  foregoing  opinion  it  is  apparent  that  the 
court  erred  in  its  first  decree,  its  action  in  granting   a 
rehearing  cannot  be  condemned;  and  where  a  judgment 
or  decree  is  sot  aside  at  the  term  at  which  it  is  rendered, 
it  is  as  though  it  had  neyer  been. 
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Henderson  v.  Carbondale  Coal  and  Coke 
Co.,  140  U.  S.  40;  Bd.  of  Commissioners   v. 
Crone,  75  N.  E,   (Ind.)   828. 
The  demurrer  could  be  amended. 

6  Ency.  PI.  &  Pr.  page  384 ;  1  Ency.  PL 
&  Pr.  page  632;  Hedges  v.  Dam,  (Cal.)   14 
Pac.  133;  Cashmon  v.  Reynolds,  (N.  Y.)  25 
K  B.  162. 
As  to  what  are  motions  of  course  and  not  of  course. 

14  Ency.  PI.  &  Pr.  pages  93-94. 
"A  motion  simply  directing  the  attention  of  the  court 
to  the  case  as  it  is  presented  in  the  pleadings  and  record, 
in  order  that  the  party  may  have  the  relief  to  which  he 
thus  appears  entitled,  need  not  be  in  writing.'' 

Pabner  v.  Jones,  49  Iowa  406 ;  14  Ency. 
PL  &  Pr.,  page  124. 
*'A  standing  rule  of  court,  requiring  all  motions  to 
be  in  writing,  does  not    apply  to    motions,  of    course, 
made  in  the  progress  of  a  cause." 

Johnson  v.  Adleman,  35  111.  265;  Reilly 

V.  Wilkins,  67  111.  App.  104 ;  Benedict  v.  Coz- 

zens,  4  Cal.  381. 

"Judgments  may  be » set  aside  for  irregularities,  on 

motion  filed  at  any  time  within  one  year  after  the  rendition 

thereof.'' 

Sub-Section   137  of  the  Code;   1    Black 
on  Judgments;  Sec.  170;  15  Ency.  PL  &  Pr. 
under  the  head  of  Opening,    Amending    and 
Vacating  Judgments,  pages  253-4;  Id.,  pages 
257-258 ;  Downing  v.  Still,  43  Mo.  309,  316 ;  ' 
Syme  v.  Trice,  96  N".  C.  643,  1  S.  E.  Rep. 
480. 
In  Morris  v.  White,  96  N.  C.  91-2,  S.  E.  Rep.  254, 
it  is  held  that  where  the  decree  had  not  been  executed 
that  the  appropriate  remedy  was  by  a  motion  in  the  same 
case;  that  the  cause  was  still  open.     See,  also, 

Jones  V.  Kemper,  2  Cranch.  (C.  C.)  535; 
Fed.  Cases  No.  7472 ;  Union  Bank  v.  Criten- 
den,  2  Cranch.  (C.  C.)  238,  Fed.  Cases  No. 
14354;  O'Hara  v.  Baumn,  82  Pa.  416;  Clag- 
gett  V.  Sims,  31  N".  H.  56 ;  Reed  v.  Bainridge, 
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4  N.  J.  L.  351 ;  Whitehead  v.  Pecere,  9  How. 
Prac  35,  citmg  2nd  Revised  Stat  pages  359; 
Strong  T.  Strong,  27  N.  Y.  Supr.  Ct.  621; 
Judd  Linseed  &  Sperm  Oil  Co.  v.  Hnbbell,  76 
N.  Y.  543;  Bell  v.  Carroll,  32  Pac.  1060; 
Demham  v.  Lee,  47  N.  Y.  Supr.  Ct.  174;  Iba 
V.  Central  Assn.  5  Wyo.  355. 
The  supreme  court  will  not  consider  questions  not 
raised  and  passed  upon^in  the  court  below. 

Walker  v.  Sauvinet,  92  U.  S.  93 ;  Bell  v. 
Bruen,  1  How.  169;  Marine  Bank  v.  Pulton 
Bank,  2  Wall.  252 ;  Klien  v.  Russell,  19  Wall. 
433;  Edwards  v.  Elliott,  21  Wall.  532; 
Wheeler  v  Sedg^kick,  94  U.  S.  1; 
Van  Gunden  v.  Virginia  Coal  and  Iron  Co., 
52  Fed.  840 ;  Guy  v.  Ide,  6  Calif.  101 ;  Collins 
V.  Walker,  55  N.  H.  437;  Cagger  v.  Lansing, 
64  N.  Y.  417 ;  Hoag  v.  Hatch,  50  Hun.  605, 
3  N.  Y.  Supp.  92;  Hooker  v.  Rochester,  59 
Hun.  612,  12  X.  Y.  Supp.  671 ;  affirmed  126 
N.  Y.  635,  26  X.  E.  1043 ;  Pacific  Supply  Co. 
V.  Brand,  7  Wash.  357,  35  Pao.  72. 

STATEMENT  Of'  FACTS. 

The  appellant  herein,  on  the  24th  day  of  November. 
1903,  filed  his  complaint  in  the  district  court  of  Berna- 
lillo coimty,  seeking  to  set  aside  an  agreement  made  be- 
tween himself  and  the  app<»llc»e  on  the  20th  day  of  July, 
1898,  by  which  agroenient  he  agreed  to  confess  judgment 
in  favor  of  appellee  in  the  sum  of  $16,614.59,  alleging 
that  such  agreement  wa^  obtained  by  fraud;  that  there 
had  never  boon  lui  lun'ounting  between  the  parties;  and 
that  he  wa.s  never  indebted  to  the  appellee  in  any  such 
sum.  He  also  asked  for  an  accounting  with  appellee*,  and 
asked  to  be  allowed  to  riHleem  certain  real  estate,  which 
he  alleged  he  had  convoyed  and  caiised  to  be  conveyed  to 
appellee  by  deeds,  which  though  absolute  in  form,  were 
intended  to  operate  as  a  security  for  his  indebtedness  to 
appellee,  and  that  appellee,  at  the  time  of  the  several 
conveyances  promised  and  agreed  to  reconvey  the  said  real 
estate  to  him  u])on  pa\TTient  of  such  indebtedness.     The 
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complaint  also  alleges  that  appellee  repudiated  the  agree- 
ment to  reconvey,  about  the  month  of  July,  1902,  and 
thereafter  claimed  to  be  the  absolute  owner  of  the  prop- 
erty described  in  the  several  conveyances.  The  complaint 
alleges  facts  showing  that  a  fiduciary  relation  existed  be- 
tween the  appellant  and  appellee  at  the  time  of  the  making 
of  the  agreement  of  July  20,  1898.  The  deeds  whereby 
the  legal  title  to  the  real  estate  in  controversy,  was  vested 
in  appellee,  were  made  by  appellant,  by  one  Hennan 
Bumstein,  acting  by  appellant  as  his  attorney  in  fact, 
and  by  the  Albuquerque  Real  Estate  &  Improvement 
Company,  by  appellant  as  its  president,  but  the  complaint 
alleges  that  appellant  was  the  owner,  legal  and  equitable, 
of  all  of  the  property  described  in  the  said  several  convey- 
ances. Appellant  offered  to  pay  whatever  might  be  found 
due  if)  appellee,  on  an  accounting,  and  prayed  that  appel- 
lee might  be  decreed  to  hold  the  property,  described  in  the 
several  conveyances  as  trustee  for  the  appellant  subject 
to  a  lien,  for  the  indebtedness  due  appellant  by  appellee, 
and  that  upon  the  payment  of  such  indebtedness,  when 
the  amount  thereof  was  ascertained,  appellee  be  required 
to  reconvey  to  appellant  all  of  said  property.  The  com- 
plaint also  contains  a  prayer  for  general  relief. 

In  December,  1903,  appellee  filed  a  motion,  asking 
that  appellant  be  required  to  file  a  bond  to  secure  the  cost 
and  also  a  demurrer  to  the  complaint.  On  March 
23rd,  1904,  the  court  overruled  the  motion  for  security 
for  costs,  and  also  the  demurrer,  and  gave  the  appellee 
leave  to  file  an  amended  demurrer,  and  on  the  same  dav 
the 'amended  demurrer  was  filed.  On  June  2nd,  1904, 
the  amended  demurrer  was  sustaine<J,  and  the  complaint 
dismissed  on  July  13th,  1904,  because  the  plaintiff  below, 
appellant  herein  had  not  filed  an  amended  complaint,  or 
any  pleading  within  twenty  days  after  the  sustaining  of 
the  amended  demurrer.  On  May  25th,  1905,  this  appeal 
was  taken  by  appellant. 

OPINION  OF  THE  COURT. 

MILLS,  C.  J. — In  this  case  only  four  alleged  errors 
are  assigned  the  first  and  third  of  which  relate  to  matters 
of  practice  and,  which  under  the  decision  we  propose  to 
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reDder  in  this  case  it  will  not  be  necessary  for  ns  to  pass 
upon.  The  second  assignment  that  the  ^^district  court 
erred  in  sustaining  the  so-called  amended  demurrer  filed 
in  said  cause,''  necessarily  carries  with  it  the  fourth  as- 
signment of  error,  that  the  ^^court  erred  in  dismissing  the 
complaint/'  for  if  error  was  committed  in  sustaining  the 
demurrer  as  a  matter  of  course  the  court  committed  error 
in  dismissing  the  suit  for  failure  of  the  appellant  to  am^d 
the  complaint  when  the  demurrer  was  sustained. 

The  principal  grounds  relied  on  by  the  appellee  in 
the  original  as  well  as  the  amended  demurrer  are  the 
statute  of  limitations ;  the  statute  of  frauds — ^that  is  that 
the  contract  and  agreement  to  reconvey  the  real  estate  in 
controversy  was  not  in  writing,  and  that  the  complaint 
does  not  set  out  a  cause  of  action. 

As  to  the  statute  of  limitations,  Section  2918  of  the 
Compiled  Laws  of  1897,  provides  that  actions  for  relief 
on  the  ground  of  fraud  shall  be  brought  within  four 
1  years,  and  Sections  2918  of  the  same  laws  provides 
that:  "In  actions  for  relief,  on  the  ground  of  fraud 
or  mistake,  and  in  actions  for  injuries  to,  or  conversion 
of  property,  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  fraud,  mistake,  injury  or  conver- 
sion complained  of  shall  have  been  discovered  by  the' 
party  aggrieved." 

The  words  used  in  these  sections  seem  to  u^^  to  be  as 
plain  as  any  in  the  English  language.  There  can  be  no 
dniibt  as  to  their  meaning.  The  statute  of  limitations 
in  cases  of  fraud  is  four  vears  and  the  four  years  bedn 
to  nm  from  the  time  the  fraud  is  discovered  by  the  party 
aggrieved. 

As  in  this  case 'the  complaint  alleges  that,  "it  was 
not  until  about  the  month  of  July,  1902,"  that  the  plain- 
tiff learned  of  the  fraudulent  claim  of  the  defendant  to 
be  absolute  owner  of  the  real  estate  in  controversy,  it 
soems  to  bo  apparent  that  t>ie  statute  did  not  begin  to  run 
"until  about  the  month  of  July,  1902,"  and  as  the  com- 
plaint was  filed  on  November  24th,  1903,  it  is  within  the 
statutorv'  period,  and  this  ground  of  demurrer  should  have 
been  overruled. 
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It  may  be  well  for  us  to  now  briefly  conflider  the 
2     method  of  taking  advantage  of  the  statute  of  frauds. 

If  the  complaint  shows  on  its  face  that  the  contract 
sued  on  is  within  the  statute  of  frauds^  and  also  shows 
affirmatively  that  it  is  an  oral  contract,  then  the  weight 
of  authori^  is  that  such  pleading  can  be  demurred  to, 
on  the  ground  that  it  shows  affirmatively  the  existence  of 
a  valid  defense  to  the  contract  alleged;  but  if  the  con- 
tract is  pleaded  in  a  m,anner  sufficient  to  satisfy  the  com- 
mon law  rules,  before  the  enactment  of  the  statute  of 
faruds,  and  if  it  does  not  appear  affirmatively  that  it  is 
an  oral  contract,  it  is  pleaded  in  a  manner  sufficient  to 
satisfy  the  statute,  and  the  adverse  party  must  raise  the 
question  of  the  statute  of  frauds  in  some  way  other  than 
by  demurrer.  A  compilation  of  authorities  sustaining 
these  propositions  will  be  found  in  2  Page  on  Contracts, 
pages  1136  and  1137,  notes  2  and  6. 

In  the  case  at  bar,  the  complaint  sets  out  that  the 
conveyances  in  question,  "were  made  at  the  instance  and 
importunity  of  the  said  defendant,  and  upon  the  promise 
of  the  said  defendant,  then  and  there  made,  that  he  would 
account  to  this  plaintiff  for  the  excess  of  the  proceeds  of 
the  said  real  estate  over  and  above  the  indebtedness  of 
this  plaintiff  to  the  said  defendant;'^  but  the  pleader  so 
far  as  we  have  been  able  to  discover  from  a  caerful  in- 
spection of  the  transcript,  nowhere  states  that  the  promise 
made  by  the  defendant  to  account  to  the  plaintiff  was 
made  orally  or  in  writing,  consequently  it  does  not  appear 
affirmatively  from  the  pleadings  that  the  contract  was  an 
oral  one,  and  if  it  does  not  so  appear,  then  so  far  ss  this 
ground  was  concerned  the  demurrer  was  not  well  taken. 

The  contention  of  the  plaintiff,  however,  is  that  the 
-  deeds  given  by  him,  and  those  which  he  caused  to  be  given 
to  the  defendant,  although  absolute  on  their  face,  were  in 
reality  niort^a.ees  and  that  tlie  defendant  promised  upon 
request,  (but  whether  such  promise  was  in  writin<r,  or 
oral,  does  not  appear),  to  reoonvey  to  the  plaintiff  the 
pieces  of  real  estate  described  therein,  whenever  the  in- 
debtedness of  the  plaintiff  to  the  defendant  should  be  paid 
off  and  discharged. 

If  this  allegation  is  tme,  and  as  to  that  we  express 
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no  oj)inion,  as  evidence  alone  will  determine,  then  the 
contriut  for  the  reconveyance  of  the  realty  so  conveyed 
l)y  tlu»  instrument^  which  are  in  form  deeds,  but  in  reality 
niort^a;?es,  on  j)aYnient  of  the  debt  to  secure  which  they 
were  given,  does  not  come  within  the  statute  since  the 
duty  to  reconvey  exists  independent  of  the  contract.  2 
Page  on  Contracts,  page  798. 

The  decision  of  the  Supreme  Court  of  the  United 
States,  are  imifonn  in  admitting  parol  evidence  to  show 
that  an  absolute*  conveyance,  is  in  fact  a  mortgage,  Rus- 
sell V.  Southard,  12  How.  139;  Morris  v.  Xixon,  1  How. 
118;  Sprigg  v.  Bank  of  Mount  Pleasant,  14  Pet.  201: 
Hughes  V.  Edwards,  9  Wheat.  489 ;  1st  Jones  on  Mort- 
gages, 4  Ed.  Sec.  285. 

However  created,  a  lien  (and  a  mortgage  is  a  lien), 
is  not  an  interest  in  land,  but  merely  a  security  for  the 
payment  of  a  debt  and  a  contract  to  release  a  mortgage 
is  not  within  the  statute.  Seymour  v.  Mackay,  126  111. 
341:  Brooks  v.  Jones,  (Iowa)  82  N.  W.  434;  Stevenson  v. 
Adams,  50  Mo.  475;  Hemmings  v.  Does,  125 
N.  C.  400;  Tavlor  v.  Taylor,  112  N.  C.  27:  Bean  v.  Bean, 
28  S.  C.  607.  * 

As  the  statute  of  frauds,  so  far  as  appears  from  the 
reckon!,  does  not  at  the  present  time  constitute  a  valid  de- 
fense to  this  action,  as  by  the  demurrer  the  defendant  ad- 
niits  the  truth  of  everything  in  the  complaint  which  is 
well  pleaded,  including  the  allegation  that  the  deeds  al- 
though absolute*  on  their  face  were  in  realitv  but  mort- 
gages,  and  that  the  ])roperty  would  be  recovered  to  plain- 
tiff upon  the  payment  by  him  to  defendant  of  the  amount 
due  by  plaintiff  to  defendant,  it  follows  that  this  ground 
of  the  demurrer  was  not  well  taken  and  should  have  been, 
overruled. 

An  examination  of  the  complaint  leads  to  the  con- 
clusion that  it  sets  forth  a  valid  cause  of  action,  and  that 

if  the  plaintiff  can  prove  to  the  satisfaction  of  the 
3  court  by  a  preponderance  of  the  evidence,  the  allega- 
tions which  he  sets  up  in  it,  that  then  he  would  be  en- 
titled to  a  judgment.  Of  course  if  the  alleged  promises  to 
reconvev  were  made  after  the  execution  and  deliver^'  of  the 
several  deeds  of  conveyance,  then  they  would  come  witli- 
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in  the  limitation  of  the  statute  of  frauds  and  objection 
could  \ye  made  to  the  introduction  of  the  evidence  con- 
cerning such  promises  or  agreements. 

We  hardly  think  that  anything  would  be  gained  by 
quoting  in  extenso  from  the  complaint  filed  in  this 
cause,  to  show  that  it  sets  forth  a  cause  of  action,  and  we 
therefore  refrain  from  so  doing.  Some  matters  in  it  might 
have  been  pleaded  more  fully,  but  we  think  that  taken 
as  a  whole  it  states  a  cause  of  action. 

For  the  reasons  given  above,  the  judgment  of  the 
lower  court  is  reversed,  and  the  case  is  remanded  to  the 
district  court  of  Bernalillo  county,  with  instructions  to 
overrule  the  amended  demurrer,  and  for  further  proceed- 
ings, in  accordance  with  this  opinion;,  and  it  is  so  or- 
dered. 

John  R.  McFie,  A.  J.,  Frank  W.  Parker,  A.  J.,  Ed- 
ward A.  Mann,  A.  J.,  W.  H.  Pope,  A.  J.,  concur 

Abbott,  A.  J.,  took  no  part  in  this  decision. 


[No.  1107.  June  29.  1906.] 


ALEJANDRO  SANDOVAL,  Appellant,  v.  BOARD  OF 
COUNTY  COMMISSIONERS,  Bernalillo  County, 
Appellee. 

SYLLABUS. 

The  county  assessors  of  the  various  counties,  since  the 
enactment  and  taking  effect  of  Chapter  108.  Session  Laws 
of  1901.  are  not  entitled  to  a  •commission  upon  gaming  and 
liquor  licenses  collected  in  their  respective  counties. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Ira  A.  Abbott^  Associate  Justice.     Affirmed. 

E.  W.  DoBSON,  for  appellant. 

REPEALS  BY  IMPLICATION  ARE  NOT  FAVORED. 

Implied  repeals  are  not  favored.  The  implication 
must  be  necessary.  There  must  be  a  positive  repugnancy 
•between  the  provisions  of  the  new  laws  and  those  of  the 
old. 
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Wood  V.  The  United  States,  16  Pet.  342 ; 
Daviee  v.   Pairbaim,   3   How.    (»36;    United 
States  V.  Tynen,  11  Wall.  88;  State  v.  StoU, 
17  Wall.  425;  Thorpe  v.  Adams,  L.  R.  6  C. 
P.  135;  Pizgerald  v.  Champneys,  30  L.  J.  N. 
S.  Eq.  782. 
I  have  assumed  it  to  be  the  law  that  a  latter  act  would 
not  be  held  to  qualify  or  repeal  a  prior  one,  unless  there 
were  a  positive  repugnancy  betwe^i  the  provisions  of  the 
new  law  and  the  old,  and  even  then  the  prior  law  is 
only  repealed  to  the  extent  of  such  repugnancy. 
This  was  the  declared  doctrine  of  this  court  in 

Wood  V.  United  States,  16  Pet.  342;  In 
McCool  V.  Smith,  1  Black,  459;  In  Daviess 
V.  Fairbaim,  3  How.  636;  In  Cope  v.  Cope, 
137  U.  S.  682 ;  In  Furman  v.  Nichol,  8  Wall. 
44 ;  In  Ex  Parte  Yerger,  8  Wall.  85 ;  In  Uni- 
ted States  V.  Sixty-seven  Packages,  17  How. 
85,  and  in  Red  Rock  v.  Henry,  106  U.  S.  696 : 
Fiske  V.  Henrie,  35  Fed.  232;  Bernardino  v. 
Northall,  77  Fed.  849;  Black,  Interpretation 
of   Law,    Sections   130,    131,    132. 

INTENT  OP  LEGISLATURE. 

McCool  V.  Smith,  1  Black  459 ;  U.  S.  v. 

Walker,  22  How.  299 ;  City  of  Galena  v.  Amy, 

5  Wall.  705;  Henderson's  Tobacco,  11    Wall. 

652 ;  Arthur  v.  Homer,  96  U.  S.  137 ;  Chew 

Heong  v.  U.  S,  112  U.  S.  536,  5  Supt.  Ct. 

255. 

Where  there  is  a  difference  in  the  whole  ])erview  of 

two  statutes  apparently  relating  to  the  same  subject  the 

former  is  not  repealed. 

Sutherland    on     Statutory    Constniction, 
138;   Black,   Interpretation  of  Laws.   Section 
53. 
As  to  whether  the  word  ^^fees"  includes  percentage 
or  commission  on  amounts  of  monev. 
Courts  differ.     It  has  been  held: 

Smith  v.  Dunn,  68  Cal.  54 
The  word  **fcH^s"  in  its  popular  and  conmion  accep- 
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tjtion,  includes  the  commissions,  estimated  by  a  percent- 
age, allowed  by  law  on  sums  of  money  received  or  col- 

ieCX6Q> 

Philadelphia  v.  Martin,  125  Pa.  St.  591. 
17  Atl.  Rep.  507;  Austin  v.  John,  62    Tex. 
182. 
For  the  varying  senses  for  which  the  word  fees  has 
been  used  in  different  statutes,  see 

12  Am.  &  Eng.  Enc.  of  Lew,  889-890-891, 
Xote;  U.  S.  v.  Walker,  22  How.  299;  16  L. 
382;  U.  S.  V.  Lawson,  101  TJ.  S.  164,  25  L. 
860;  U.  S.  V.  Elsworth,  101  U.  S.  170,  25  L. 
862;  Pillsburg  v.  Brown,  45  Cal.  46. 
"The  intention  to  repeal,  however,  will  not  be  pre- 
sumed, nor  the  effect  of  repeal  admitted,  unless  the  in- 
consistency is  unavoidable,  and  only  to  the  extent  of  the 
repugnance." 

1  Lewis^  Sutherland  Stat.  Con.  p.  464. 
I  also  desire  to  call  the  court^s  attention  to  the  fact 
that  where  a  statute  providing  compensation  for  an  oflfi- 
cer  is  capable  of  two  constructions  it  must  be  construed 
liberally  in  favor  of  compensating  the  officer  who  has  ren- 
dered the  services.  It  should  never  be  presumed  that  the 
state  expects  or  provides  by  statute  that  its  officers  are 
to  render  services  gratuitously. 

F.  S.  V.  Morse,  Fed.  Cases  Xo.  15820, 
Vol.  27  p.  2,  and  cases  there  cited ;  McKin- 
strv  V.  United  States,  40  Fed.  818. 

F.  W.  Clancy,  for  appellee. 

This  case  raises  the  single  question  of  the  right  of  a 
county  assessor  to  hav-e  four  per  cent  upon  amounts  col- 
lected by  the  sheriff  upon  gaming  and  liquor  licenses 
after  the  passage  of  the  statute  of  March  21,  1901. 

It  is  believed  that  counsel  for  appellant  has  set  out 
in  his  brief  all  of  the  statutory  provisions  relating  to  the 
compensation  of  assessors,  so  that  it  will  not  be  necessary 
again  to  quote  them  here. 

Morris  v.  Crocker,  13  How.  438:  Mur- 
dock  V.  Memphis,  20  Wall.  617;  King  v.  Cor- 
nell, 106  U.  S.  396;  Tracv  v.  Tufflv,  134  IT.  S. 
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223;  Fisk  v.  Henarie,  142  IT.  S.  467-8;  Dis- 
trict V.  ITutton,  143  IJ.  S.  125-6. 
A  valid  assessment,  complete  and  re^ilar  in  all  de- 
tails, is  an  essential  prerequisite  to  the  imposition  of  a 
valid  tax  and  to  the  right  to  collect  such  tax. 

27  A.  &  E.  Ency.  658,660. 
The  law  imposes  the  taxes,  and  even^  |>erson  en- 
gaged in  any  business  for  which  a  license  is  required,  can 
he  compelled  by  judicial  process  to  pay  the  amount  of 
the  license  fixed  by  the  statute  without  regard  to  any- 
thine:  which  the  assessor  or  anv  other  officer  may  or  mav 
not  have  done  in  the  way  of  an  assessment. 

TJ.  S.  V.'  Erie  R.  Co.  107  U.  S.  2. 

STATEMENT  OF  FACTS. 

Alejandro  Sandoval,  then  assessor  of  Bernalillo 
county.  New  Mexico,  presented  two  hills  to  the  board  of 
county  commissioners  of  said  county  for  $1,051.00  and 
$1,299.00,  respectively,  such  sums  being  four  per  cent  of 
the  amounts  collected  in  said  county  as  gaming  and  liquor 
licenses  for  the  years  1902  and  1901,  respectively,  claim- 
ed by  him  as  commissions  as  such  assessor.  The  bills 
were  disallowed  by  the  board  and  Sandoval  appealed  to 
the  district  court  of  said  county,  where  the  matter  was 
tried  upon  the  following  stipulation  of  facts  appearing  in 
the  record. 

STIPULATION. 

^^t  is  stipulated  and  agreed  by  and  between  the 
^  ftunsel  for  the  respective  parties  in  the  above  case  that 
said  cause  in  the  district  court  was  tried  upon  the  follow- 
ing statement  of  facts  which  was  and  is  admitted  to  be 
correct  by  the  respective  parties: 

"1.  That  the  plaintiff  Alejandro  Sandoval,  waa 
duly  elected  and  acting  assessor  of  the  county  of  Berna- 
lillo during  the  years  1901  and  1902. 

"2.  That  said  plaintiff,  as  assessor  of  said  Bema- 
ifllo  count\',  during  the  years  1901  and  1902,  performed 
all  the  duties  required  to  be  performed  by  him  under  the 
law,  relative  to  the  assessment,  of  the  amoxmt  of  taxe«? 
required  to  be  paid  for  liquor  licenses  and  gaming  tables. 
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"3.  That  said  plaintiff,  as  such  aasessor,  during  the 
}<^ar8  1901,  and  1902,  did  not  receive  the  four  per  cent 
commission  claimed  by  him  and  for  which  amount  he 
rendered  his  account  to  the  board  of  county  commission- 
ers of  Bernalillo  county,  which  said  account  was  by  the 
board  rejected  and  disallowed  and  from  which  rejection 
and  disaJlowance  an  appeal  was  taken  to  the  district 
court. 

'^4.  That  the  question  involved  was  as  to  the  right 
of  said  assessor  to  receive  four  per  cent  commission  upoT» 
all  licenses  assessed  by  him  and  collected;  and  was  a 
question  of  law  and  said  cause  was  submitted  to  the  court 
upon  said  proposition  of  law. 

"E.    W.    DOBSON, 

"Attorney  for  Plaintiff.'" 
"Frank  W.  Clancy, 

"District  Attorney  and  Attorney  for  Defendant.*' 
Upon  the  submission  of  the  same  to  the  district  court 
of  Bernalillo  county,  said  court  affirmed  the  action  of 
the  board  of  county  commissioners  and  rendered  judg- 
ment in  their  favor,  from  which  judgment  appellant  ap- 
peals to  this  court. 

OPINION  OF  THE  COURT. 

MANN,  J. — The  question  of  law  raised  in  the  case* 
involves  the  construction  of  the  statutes  relative  to  thc; 
compensation  of  county  assessor  with  reference  to  liquor 
and  gaming  licenses  collected  within  their  respective 
counties,  concerning  \(^hich  much  confusion  has  arisen 
in  the  various  counties  of  the  Territory,  and  in  discuss- 
ing the  same  it  is  necessary  to  inquire  into  the  method  of 
compensating  assessors  in  vogue  here  and  their  duties 
concerning  such  licenses,  in  order  to  arrive  at  the  intent 
of  the  legislature. 

It  appears  from  the  legislation  on  the  subject  that 
il  is  the  established  policy  to  pay  our  assessors  upon  & 
basis  of  a  percentage,  of  the  taxes  actually  collected  on 
their  assessments,  a  policy  pursued,  no  doubt,  upon 
the  theor\'  that  auch  a  svstem  would  tend  to  make  the 
assessors  more  active  in  obtaining  correct  assessments  anfl 
less  neglectfxil   in   allowing  property  subject  to  taxation 
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io  escape  it^  thus  making  their  compensation  reliant^  solely, 
upon  the  vigilance  with  which  his  official  duties  are  per- 
formed. 

Section  1794,  C.  L.  1897,  provided  that  "the  asses- 
sors shall  be  paid  four  per  cent  of  all  taxes  and  licenses 
collected  under  their  assessment  in  their  respective  coun- 
ties, which  per  cent  shall  be  payable  to  said  assessors  by 
the  treasurer  to  whom  said  taj[es  and  licenses  are  by  law 
payable,  out  of  any  such  taxes  and  licenses  as  paid  in  to 
said  treasurers,  and  said  per  cent  shall  be  due  and  pay- 
able to  said  assessors  by  said  treasurers  respectively,  upon 
receipt  by  such  treasurers  of  sufficient  funds  for  tiiat 
purpose  from  said  taxes  and  licenses/' 

This  section  appears  as  Section  2,  Chapter  34,  Ses- 
sion Laws  1895,  and  was  approved  and  became  effective 
February  28th,  1895. 

At  the  time  this  law  was  enacted,  the  duties  of  the 
assessor  with  relation  to  gaming  and  liquor  licenses  were 
as  set  out  in  Section  4155  of  the  C.  L.  of  1897,  he  was 
required  to  make  out  a  list  of  all  persons  liable  to  pav 
licensee  in  his  county,  showing  the  names  and  reeidenoi 
of  such  persons,  character  and  place  of  business,  date  of 
commencement,  and  duration  thereof  and  amount  due, 
This  list  was  to  be  made  up  from  the  applications  made 
for  licenses  or  from  any  other  information  he  might  ob- 
tain and  was  to  be  verified  bv  him  and  returned  to  the 
county  clerk  in  triplicate.  Upon  tiiis  list  was  endorsed 
an  order  for.  collection  under  the  seal  of  the  coimty  and 
the  list  was  delivered  to  the  collector  and  became  hie 
authority  to  collect  the  license  tax.  It  will  be  seen  that 
this  duty,  when  performed,  was  very  much  in  the  nature 
of  an  assessment,  and  upon  the  accuracy  and  correctness 
of  this  list  depended  largely  the  amount  of  revenue  to  be 
derived  from  that  source,  so  that  his  compensation  in 
that  regard,  as  in  the  regular  assessment  of  property  for 
general  taxation,  depended  upon  his  own  vigilance  and 
effort.  If  perchance,  he  neglected  to  include  persons  in 
his  list  he  suffered  the  consequence  in  the  loss  of  hi? 
commission. 

The  legislature  of  1897,  passed  an  act,  which  be- 
came law  January  1st,  1899,  changing  the  compensation 
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of  county  assessors.  Sec.  8,  of  Chap.  60,  S.  L.  of  1897, 
provided : 

"The  county  assessors  of  the  several  counties  of  this 
Territory  shall  be  allowed  for  their  services,  two  per 
cent  upon  all  money  collected  upon  assessments  made  by 
them,  and  no  more  under  any  circumstances  whatever  to 
be  paid  out  of  moneys  collected  on  their  assessment.'^ 

This  act  being  wholly  repugnant  and  irreconcilable 
with  Sec.  1794,  or  at  least  so  much  of  that  section  as  pro- 
vided for  a  commission  of  four  per  cent  on  the  assess- 
ments made  and  collected,  that  that  portion  of  Sec.  1794, 
was  repealed  by  implication  under  the  well  known  rule 
that  a  later  statute,- wholly  repugnant  and  irreconcilable 
with  a  former  statute,  repeals  it  by  implication. 

The  legislature  of  1899  amended  the  latter  act  by 
enacting  Sec.  2  of  Chap.  25,  Session  Laws  of  1899,  which 
reads  as  follows:  "That  Sec.  8  of  Chap.  60,  Session 
Laws  of  1897,  be  and  the  same  is  hereby  amended  to 
read  as  follows:  The  county  assessor  of  the  several 
counties  of  this  Territory  shall  be  allowed  for  their  ser- 
vices, four  per  cent  upon  all  monies  collected  upon  as- 
sessments made  by  them  and  no  morp  under  any  circum- 
stances whatever,  to  be  paid  out  of  monies  collected  on 
the  assessments.^^  And  this  section,  in  connection  with 
such  portion  of  Sec:  1794,  C.  L.,  ss  is  not  repealed  (as 
to  when  and  in  what  manner  it  shall  be  paid)  is  the  law 
today  regarding  the  general  compensation  of  county  as- 
sessors. 

It  will  be  observed  that  the  two  last  acts  do  not 
use  the  terms  "Taxes  and  licenses  collected  under  their 
assessments,''  but  "all  monies  collected  upon  assessments 
made  by  them."  However,  we  attach  no  particular  sig- 
nificance to  that  fact  as  our  inquiry  only  extends  to  the 
period  subsequent  to  the  act  of  1901. 

The  l^slature  of  1901,  however,  passed  two  acts 
with  reference  to  license,  which  in  our  opinion  changes 
the  whole  system  of  gaining  and  liquor  licenses  so  far 
a8  the  duties  of  the  assessors  are  concerned.  By  Chapter 
19,  Section  1,  the  sheriff  is  made  an  inspector  and 
inquirer  into  the  question  of  whether  or  not  persons  en- 
gaged in  selling  liquors  or  running  gaming  tables,  and  ap- 
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paratus  are  paying  their  licensee^  and  to  report  to  the 
oommissioners  under  oath  all  the  information  required 
on  the  subject,  and  to  collect  the  liceises  when  given  into 
his  hands.  He  is  not  to  collect  upon  any  certified  list 
made  by  the  assessor  and  endorsed  by  an  order  of  the 
board  under  seal,  but  upon  the  licenses  themselves  Chap. 
108,  by  Sec.  5  amends  Sec.  4155^  so  that  the  list  made 
by  the  assessor  is  no  longer  the  authority  for  the  collec- 
tion of  the  tax  but  it  is  merely  a  list  kept  by  him  and  from 
which  he  is  required  to  notify  the  parties  that  they  must 
pay  licenses,  and  with  a  provision  that  he  shall  notify 
the  district  attorney  in  case  of  default,  etc.  Thus  it  will 
be  seen  that  these  two  acts^  passed  by  the  same  legisla- 
ture, completely  change  the  duties  of  the  assessor;  that 
no  longer  is  his  certified  list  the  basis  of  tax  to  be  col- 
lected and  therefore  the  list,  at  least,  cannot  be  said  to 
be  in  any  sense  an  assessment.  The  amount  of  taxes  to 
be  raised  by  liquor  and  gaming  licenses  does  not  depend 
upon  his  diligence  or  efficiency,  but  upon  the  diligence  of 
the  sheriff. 

But  Sec.  6  of  the  same  act  (Chap.  108,  Laws  of 
1901)  prescribes  the  duty  of  the  assessor  as  to  gaming 
and  liquor  licenses  and,  while  it  uses  the  word  ^'assess" 
it  cannot  be  said  that  the  act  which  the  assessor  performs 
is  an  assessment  in  any  sense  of  the  word,  he  merely  re- 
ceives the  application,  indorses  upon  it  the  amount  of 
the  tax  to  he  paid,  which  is  already  assessed  and  fixed  by 
law,  and  which  he  cannot  change  or  vary,  and  reports  it 
t.»  the  clerk,  a  mere  clerical  act  and  for  which  the  same 
law  gives  him  a  foe  of  50  cents  for  each  license  to  be 
paid  by  the  applicant. 

We  do  not  think  the  question  of  the  repeal  of  Sec 
2,  Chap.  25,  Laws  of  1899,  ])y  implication,  substitution 
OT  otherwise  is  involved  here;  it  is  a  question  rather  of 
the  repeal  of  those  statutes  which  really  require  some- 
thing of  the  assesvsor  which  could  be  construed  into  such 
an  assessment  as  that  law  contemplates.  It  is  evident 
that  when  the  legislature  provided  for  compensating  the 
assessor  by  <riving  him  a  commission  on  the  taxes  and 
licenses,  or  upon  all  monies,  as  the  case  may  be,  collect  d 
upon  his  assessment,  that  it  meant  to  pay  him  for  sor  « 
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duty  which  he  had  performed  and  upon  which  these  tax- 
es were  based;  it  certainly  could  not  have  been  otherwise, 
else  why  shoidd  he  be  paid  upen  a  basis  of  the  amount 
actually  collected  and  not  upon  the  gross  amount  of  taxes 
shown  by  the  treasurer's  books  to  be  collected?  The  leg- 
islature must  be  credited  with  a  knowledge  of  the  g^i* 
eral  and  settled  policy  of  paying  assessors  and  when  it 
changed  the  system  of  anaving  at  the  amount  to  be  as- 
certained^ as  to  gaming  and  liquor  licenses  and  left  h\m 
only  a  clerical  duty  to  be  performed  for  which  it  pro- 
vided a  fee  of  50  cents  to  be  paid  by  the  applicant  its  in- 
tention seems  clear. 

Sec.  5,  Chap.  108,  Laws  of  1901,  effectually  repealed 
Sec.  4155,  or  all  that  portion  hereof  not  re-enacted  by  the 
amendment  by  amending  it  ^^so  as  to  read^*  etc. 

A  statute  amending  a  section  "so  as  to  read,  etc.^' 
repeals  all  that  is  contained  in  the  section  not  re-enacted. 
26  Am.  &  Eng.  Ency.  (2nd  Ed.)  735;  Gassier  et  al.,  v. 
Goodrich,  S  Cliff,  (IT.  S.)  71;  Columbia  Wire  Co.  v.' 
Boyce,  104  Fed.  172;  People  v.  MclSTulty,  93  Cal.  427; 
People  V.  Bd.  of  Supervisors,  67  N*.  Y.  109, 

And  the  same  is  true  of  Sec.  6,  as  to  the  amendment 
of  Sec.  4153. 

We  think,  therefore,  that  the  legislature  intended  by 
the  amendment  of  these  sections  to  change  the  duties  of 
the  assessor,  so  that  he  no  longer  makes  an  assessment 
of,  liquor  and  gaming  licenses  such  as  was  originally  con- 
templated by  the  statutes,  allowing  him  a  commission, 
and  to  remunerate  him  bv  his  fee  of  50  cents  for  his 
new  duties. 

The  judgment  of  the  lower  court  is  affirmed  with 
costs  and  it  is  so  ordered. 

William  J.  Mills,  C.  J..  John  K.  McFie,  A.  J.,  Wm. 
TT    Pope,  A.  J.,  concur. 

Frank  W.   Parker,  A.  J.,  dissents. 

Abbott,  A.  J.,  having  heard  the  case  below  did  not  sit. 
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[No.  1114.  June  29,  1906.] 

FRANK  A.  HUBBELL,  Appellant,  v.  THE  BOARD 
OP  COUNTY  COMMISkSIONERS,  Bernalillo 
County,  Appellee. 

SYLLABUS. 

A  ooonty  treasurer  was  not  entitled  to  a  oommiasion 
upon  monies  collected  tor  gaming  and  Uquor  licenses  during 
the  period  intervening  between  the  act  of  March  9»  1901,  and 
the  passage  of  Section  11,  Chapter  60,  Laws  of  1906. 

Appeal  from  the  district  court  of  Bernalillo  county, 
before  Ira  A.  Abbott,  Associate  Justice.     Affirmed. 

W.  B.  Childbbb,  for  appellant 

If  the  treasurer  and  ex-officio  collector,  the  two 
offices  being  united  by  Chapter  60,  ActB  of  1897,  was  en- 
titled to  receive  "for  all  services  four  per  centum  of  the 
amount  of  taxes  and  licenses  collected  by  him,"  was 
this  repealed  by  the  act  of  1901,  imposing  upon  the  shei^ 
iff  certain  duties  and  authorizing  him  to  charge  four  per 
centum  upon  such  licenses,  and  making  it  his  duty  to 
pay  the  same  over  to  the  treasurer  and  ex-officio  collec- 
tor after  the  receipt  thereof  under  said  act.    • 

There  certainly  is  no  express  repeal  of  the  allowance 
of  four  per  c^itum  to  the  treasurer  and  ex-officio  collec- 
tor by  the  act  of  1901.  The  question  then  arises  was 
there  a  repeal  by  implication. 

"The  intention  to  repeal,  however,  will  not  be  pre- 
sumed, nor  the  effect  of  repeal  admitted,  unless  the  in- 
consistency is  unavoidable,  and  only  to  the  extent  of  the 
repugnance." 

1  Tjcwis'  Sutherland  Stat.  Con.  p.  364. 

For  the  application  of  this  doctrine  to  cases  of  com- 
pensation of  public  officera,  see 

United  States  v.  Walker,  22  How.  299; 
See,  3  Boses'  Notes,  p.  943. 

Where  a  statute  providing  compensation  for  an  offi- 
cer is  capable  of  two  constructions,  it  must  be  construed 
liberally  in  favor  of  com|)ensating  the  officer  who  has  ren- 
dered the  services.    It  should  never  be  presumed  that  the 
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state  expects  or  provides  by  statute  that  its  officers  are  to 
render  services  gratuitously. 

C.  S.  V.  Morse,  Fed.  Cases  No.    15820, 

Vol.  27,  p.  2,  and  cases  there  cited;  3  Story, 

87 ;  McKinstry  v.  United  States,  40  Fed.  818 ; 

Wood  V.  Cook,  31  111.  277 ;  Kilgore  v.  People, 

76  111.  548-553;  People  v.  Wiltshers,  92  111. 

260. 

Under  the  statute,  to  collect  is  to  obtain  or  receive 

the   money    ftom    whatever   source    it   may    come,    and 

the  treaaurer  as  much  collects  it  when  he  takes  it  from 

the  sheriji  as  when  the  latter  collects  it  from  the  original 

payer  of  the  license. 

7  Cyc.  of  Law  and  Procedure,  p.  280;  6 
A.  &  B.  Ency.  of  Law  (2nd  Ed.)  206,  and 
authorities  there  cited;  People  v.  Reis,  76 
Calif.  279;  18  Pac.  309;  Purdy  v.  Inde- 
pendence, 39  N.  W.  641;  75  la.  361;  Gable 
V.  Elizabeth,  13  Vr.  (N.  J.)  79-80;  Id.  39 
N.  W.  641. 
Collect  is  defined  in  AndOTson's  Dicti<Miarv  "to  re- 
ceive  or  obtain  money.'^ 

Missouri  V.  Moeller,  48  Mo.  331. 

F.  W.  Clancy^  for  appellees. 

The  only  statute  in  force  giving  the  treasurer  any 
compensation  is  in  Section  7  of  Chapter  60  of  the  Session 
Laws  of  1897  (Compiled  Laws,  p.  304),  and  is  as  fol- 
lows: 

"The  treasurers  and  ex-officio  countv  collectors  shall 
receive  as  full  compensation  for  all  services  four  per  cent 
of  the  amount  of  taxes  and  licenaes  collected  by  them." 

Appellant's  contention  is,  in  substance,  that  any 
money  received  by  the  treasurer  which  is  the  product  of 
a  tax  or  a  license,  no  matter  how  it  comes  to  him  or  from 
whom  he  receives  it,  is  collected  by  him  within  the  mean- 
ing of  this  law,  and  that  he  is  entitled  to  the  percentage 
thereon. 

Our  tax  laws  have  never  used  the  word  "collect*'  in 
any  such  sense,  and  the  authorities  arc  that  in  such  laws 
"collect"  means  much  more  than  "receive." 


548  SU<PBEME  CQURT  OF  N^W   MEXIOO, 

Hubbell  v.  County  Commlsslonera. 

Taylor  v.  Kearney  Co.  36  Neb.  381 ;  Mc- 
[nerey  v.  Reed^  23  Iowa,  414;  Purdy  v.  In- 
dependence, 75  Iowa,  359-60;  Pottawattomie 
v., Carroll,  17  Iowa,  467. 

STATEMENT  OF  J  ACTS. 

Frank  A.  UubbcU  as  treasurer  of  Bernalillo  county. 
New  Mexico,  received  certain  sums  of  money  from  the 
sheriff  of  said  county  for  gaming  and  liquor  licenses  col- 
lectjsd  by  him,  and  from  these  sums  retained  four  per. 
cent,  aa  his  commission.  The  board  of  coimty  commis- 
sioners of  Bernalillo  county  brought  suit  for  the  an^ount. 
so  retained  and  Hubbell  answered  setting  up  his  right 
to  retain  the  same  imder  the  laws  of  the  Territory.  The 
court  below  rendered  judgment  for  appellee  against  the 
appellant  who  brings  the  case  here  on  appeal. 

OPINION  OF  THE  COURT. 

I 

MANN,  J. — The  question  raised  in  this  case  is 
whether  the  county  treasurers  and  collectors  of  New  Mexi- 
co were  entitled  to  receive  a  commission  of  four  per  cent 
upon  the  monies  derived  from  gaming  and  liquor  licenses, 
from  March  9,  1901,  up  to  the  passage  and  taking  effect 
of  the  act  of  1905. 

Chapter  60  of  the  Session  Laws  of  1897,  (Sec.  7) 
provided  that  the  treastirers  of  the  8c»veral  counties  of  the 
Territory  should  be  ex-ofRcio  collectors  of  their  respective 
counties  and  have  and  exercise  all  the  powers  and  duties 
then  provided  bv  law,  for  county  collectors,  provided  that 
they  should  give  bond  as  such  collectors  and  'shall  re- 
ceive as  full  compensation  for  all  services  four  per  cent 
of  the.  amoamt  of  taxes  and  licenses  collected  by  them,' 
the  act  to  take  effect  January  1st,  1899. 

The  act  of  March  9,  1901,  (Sec.  6)  providcfl  that 
'*the  sheriffs  of  tlie  several  counties  shall  hereafter  be  the 
collectors  of  all  gaming  and  liquor  licenses,  and  shall  be 
entitled  to  retain  out  of  the  proceeds  of  such  licenses  so 
(•oll(»cte(l  as  compensation  for  their  services  a  commis- 
sion of  four  ])or  cent/  This  act  took  effect  from  and 
after   its  passage. 

The  first  act  referred  to  (October,  1897,)  was  a  ccrni- 
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jprehensive  act,  dividing  the  various  counties  into  clashes, 
providing  the  duties  of  the  various  officers  and  the  com - 
pehs3.tion  wliich  they  should  receive. 

By  Sec.  T,  the  office  of  collector  was  transferred  from 
the,  sheriffs  who  had  hitherto  been  the  collectors  to  the 
treasurers  and  provided  that  the  treasurers  should  receive 
as  full  compensation  four  per  cent  of  all  the  taxes  and 
licenses  collected  bv  them. 

The  act  of  1901  was  specially  upon  the  subject  of 
liquor  and  gaming  licenses  and  the  duties  of  the  sheriffs 
in  relation  thereto  and  it  specifically  took  from  the  treas- 
urers the  duty  of  collecting  such  licenses  and  conferred 
that  duty  upont  he  sheriffs  and  provided  for  their  compen- 
sation for  the  collection  thereof. 

,  It  will  be  borne  in  mind  that  the  oflSce  of  treasurer 
and  the  office  of  tax  collector  are  entirely  separate  and  dis- 
tinct. 27  Am.  &  Eng.  Enc.  (2nd  Ed.  .765.) 

A  tax  collector  is  one  whose  dutv  it  is  to  enforce  the 
collection  of  taxes,  the  tax  gatherer,  the  agent  of  the 
coimty  to  collect  its  dues.  The  treasurer  on  the  other 
hand  is  the  custodian  of  the  funds  of  the  countv  after 
they  are  collected. 

This  distinction  has  always  been  recognized  by  our 
legislature;  the  duties  of  the  collector  have  sometimes 
been  imposed  upon  one  officer  and  sometimes  upon  an- 
other. 

The  laws  of  Nebraska,  in  1892,  provided  that  the 
county  treasurers  should  be  ex-oflScio  collectors  and^  the 
general  law  providing  for  their  compensation  provided 
that  they  should  receive  a  certain  per  cent  of  all  taxes 
collected  by  them,  using  the  exact  words  of  our  statute. 
Some  of  the  counties  of  the  state  were  under  township 
organization,  each  township  having  its  collector  whose 
duty  it  was  to  collect  all  taxes  in  his  township  and  turn 
the  same  over  to  the  county  treasurer,  and  upon  which 
the  township  collector  received  a  commission. 

In  Taylor  v.  Kearney  County,  35  N*eb.  381,  the 
treasurer  of  Keamev  countv  claimed  his  commission 
under  the  statute  referred  to  upon  money  received  from 
the  township  collectors  but  in  refusing  it  the  supreme 
court  of  Nebraska,  speaking  through  Mr.   Chief  Justice 
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Maxwell,  says:  ^The  words  collect  tazee  afi  used  in  the 
statute,  means  to  obtain  pa^inent  of  the  same  from  the 
taxpayers.  In  most  cases  such  payments  will  be  made 
voluntarily,  but  the  power  to  collect  carries  with  it  the 
authority  to  use  force  in  the  manner  pointed  out  by  the 
laws  to  obtain  payment*  *  ♦  *  The  securing  of  these 
taxes  from  the  taxpayers,  therefore,  is  the  collection  re- 
ferred to  in  the  statute/'  Taylor  v.  Kearney  Co.  (Supra.) 
See  also  Mclner}-  v.  Read,  23  la.  410. 

In  Purdy  v.  Independence  75  la.  356,  the  court 
says:  *^he  meaning  of  the  word  collect,  as  given  by  the 
lexicographers,  is  to  gather,  to  assemble.  When  used 
with  reference  to  the  collection  of  money,  it  often-  implies 
much  more  than  the  mere  act  of  receiving  the  money.** 

By  the  act  of  1901,  it  was  the  plain  intention  of  the 
legislature  to  take  from  the  couniy  treasurer  the  collec- 
tion of  these  licenses.  He  was  shorn  of  anv  authoritv  or 
right  to  demand  or  enforce  their  payment,  and  that  author- 
ity was  conferred  on  the  sheriff,  who  was  required  to  give 
bonds  for  its  performance.  The  treasurer  was  thus  re- 
lieved from  all  liability  for  such  collection  and  such 
sums  when  collected  were  not  ^collected  by  him*  within 
the  meaning  of  Sec.  7,  Chapter  60,  Laws  of  1897,  and  he 
is  therefore  not  entitled  to  four  per  cent  thereof.  There 
i*5  no  question  here  of  repeal  by  implication,  it  is  a  mere 
question  of  definition  of  the  term  "collect**  as  used  in 
Chapter  60,  Laws  of  1897.  The  treasurer  still  received 
the  four  per  cent  of  all  taxes  and  licenses  collected  by  him 
a?  ex -officio  collector  but  that  statute  cannot  be  construed 
as  meaning  received  by  him  as  treasurer. 

There  was  no  error  in  the  action  of  the  court  below 
in  rendering  judgment  against  the  appellant  on  the 
pleadings,  and  the  judgment  is  therefore  affirmed. 

William  J.  Mills,  C.  J.,  John  R.  McFie,  A.  J..  Frank 
W.  Parker,  A.  J.,  Wm.  H.  Pope,  A.  J,  concur 

Abbott  A.  J.  having  heard  the  case  below,  did  not 
participate. 
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THE  PIEST  NATIONAL  BANK  OF  KOSWELL,  Ap- 
pellee, V.  M.  C.  STEWAET,  Sheriff,  Appellant. 

SYLLABUS. 

1.  A  mortgage  of  a  stock  of  merchandise  kept  for  retail 
trade  which  provides  that  until  condition  broken,  the  mort- 
gagor shall  remain  in  possession  of  and  "use  and  enjoy/' 
the  same,  and  which  contains  the  further  provision  that  if 
they  "shall  attempt  to  sell  or  remove  the  same  without  au- 
thority or  permission  ♦  •  ♦  In  writing  expressed'*  of  the  mort- 
gagee, the  latter  "may  take  immediate  and  full  possession 
thereof  can  not  be  held  as  a  matter  of  law  to  authorize 
the  mortgagors  to  make  sales  at  will  from  such  stock  in 
the  ordinary  course  of  retail  trade. 

2.  A  provision  in  a  mortgage  of  a  stock  of  merchan- 
dise kept  for  retail  trade  that  until  condition  broken,  the 
mortgagor  shall  remain  in  possession  and  make  sales  from 
the  stock  in  the  ordinary  course  of  retail  trade,  does  not, 
as  a  matter  of  law,  render  the  mortgage  void  as  against  a 
subsequent  attaching  or  execution  creditor,  but  is  a  fact  to 
be  considered  in  connection  with  other  evidence  bearing  on 
the  question  of  fraud. 

Appeal  from  the  district  court  of  Eddy  county,  be- 
fore Wm.  H.  Pope,  Associate  Justice.     .\flfirme<l. 

Freeman   &   Cameron   &   Fullen.   for  appellant. 

Where  the  mortgagor  remains  in  the  possession  of 
mortgaged  goods  which  are  in  themselves  perishable, 
either  from  natural  causes  or  bv  virtue  of  the  use  to 
which  they  are  put,  such  mortgage  is  void  against 
attaching  or  execution  creditors.  That  where  such  ar- 
rangement is  provided  in  the  instrument  itself;  that  is 
t{»  say,  where  it  is  provided  in  the  mortgage  that  the  mort- 
gagor shall  retain  possession  and  use  the  goods  as  if  they 
were  his  own,  the  instrument  is  void  on  its  face,  and 
the  court  as  a  matter  of  law  will  so  declare,  and  that  if 
such  arrangement  does  not  appear  on  the  face  of  the  in- 
stnmient,  but  is  proven  to  tlie  satisfaction  of  the  court 
<>"  jury  trying  the  case,  the  same  result  follows. 
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The  same  (l(X*trine  was  announced  in  Butler  v.  Stod- 
dard, 7   |ni^^»  l()»'J. 

B\it  till*  supremo  court  of  the  United  Statei<  has  set- 
tled tilt'  (pustion.     We  cite  the  case  of 

Robinson  v.   Elliott,  V.  S.  Sup.  Ct.  l?ejK 

hk.  2«. 

In    the    American    editors   note    to    Twyne's    case. 

Smith  L.  Ceases,  p.  52n,  7th  Am.  Ed.,  most  of  the  cases 

IP  this  country  on  the  subject  are  collected  and  classified. 

See  alw), 

Mittnacht  v.  Kellv,  3  Keves  407:  Yates 

V.  Olmstead,  (55  Barb.  43;  Bamet  v.  Fergus, 

51    111,   353;  In  re  Manley,  2  Bond  261;  in 

re  Kahley.  2  Biss.  383,  1*1. 

"But  a  niort^rago  of  a  stock  of  ^oods  containing    a 

provision  authorizing;  the  mortgagor  to  retain  possession 

for  the  purpose  of  soiling  in  the  usual  course  of  trade,  and 

to  use  the  money  thus  obtained  to  replenish  his  stock,  is 

ir valid,  and  the  court  can  as  a  matter  of  law  pronounce 

i*   void.*' 

The  whole  question  was  settled  by  the  supreme  court 
of  New  Mexico  in  the  case  of 

Spiegelberg,  et  al.,  v.  Hersh,  et  al.,  3  N". 
M.  185;  Hangen  v.  Hochemeister,  114  N.  Y. 
566,  11  Am,  St.  Rep.  691;  In  Peiser  v.  Petti- 
colas.  50  Texas  638.  32  Am.  Rep.  621 ;  Place 
v.  LangAi'orthy,  13  Wis.  629,  80  Am  Dec. 
758;  Orton  v.  Orton,  7  Oregon  478,  33  Am. 
Rep.  717:  Kline,  et  al.,  v.  Citizens  Company, 
20  Ohio  St.  110,  5  Am.  Rep.  630;  In  Ranlett 
v.  Blodgett,  17  X.  H.  298,  43  Am.  Dec.  603; 
Johnson's  Assignee  v.  Peterson's  Assignee,  2 
Woods  443;  Bank  v.    Hunt,  11  Wall.  391. 

Richardson.  Rbid  &  Hervby.  for  appellee. 

The  Compil(Ml  Laws  of  Xew  Mexico,  1897,  Sec.  2360, 
provides  that  |)ersonal  property  of  every  description  is 
subject  to  mortgage.  The  only  exception  being  that  grow- 
ing crops  shall  not  ])e  subject  to  mortgage.  This  statute, 
of  course,  allows  the  mortgaging  of  a  stock  of  merchan- 
dise.    Under  the  law  and  tlio  evidence  before  the  court 
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\\v  submit  that  there  is  nothing  before  the  court 
fiom  which  fraud  uuiy  be  presumed  or  held  as  proven. 
I'o  hohl  that  a  merchatit  cannot  mortgage  his  good.^  with- 
out closing  his  doors  would  be  to  hold  that  no  mortgage 
of  merchandise  can  be  made  at  all." 

Gav  V.  Bid  well,  7  Mich.  rJli). 
"If  the  mortgagee  alloM's  the  mortgagor,  who  is  a 
merchant  or  manufacturer,  to  remain  in  possession  an<l 
sell  the  property  in  the  usual  course  of  trade,  the  mort- 
gagor will  be  considered  as  acting  as  the  agent  of  the 
mortgagee  and  receiving  the  money  for  him ;  but  it  will 
be.  different  if  the  stock  is  sold*  otherwise  than  iri  the 
usual  course  of  business.^^ 

Miller  v.  Pancoast,  5  Dutch  {N.  J.)  250; 

Clark  V.   Symann,   55   Iowa   14;    Hughes   v. 

Corey,  20  Iowa  399;  Gardner  v.  McEwen,  10 
.       N.  Y.  126;  Peabody  v.  Landon  (Vt.)-15  Am. 

St.  E.  903  and  Xotes;  Banks  v.  Bates,  120  IT. 

S.  501;  Ethridge  v.  Sperry  139  U.  S.  266; 

Hnntley  v.  Kingman,  152%.  S.  533.  ' 
Neither  are  the  cases  in  re  Manley,  2  Bond  265;  In 
re  Kahley,  2  Biss.  383;  Hangen  v.  Hochemeister,  114  N. 
Y.  566 ;  Peisre  v.  Petticolas,  50  Texas  683 ;  Place  v.  Tjang- 
worthy,  13  Wis.,  629;  Orton  v.  Orton,  7  Oregon  478; 
Johnson's  x\ssignee  v.  Peterson's  Assignee,  2  Woods,  443, 
in  point  as  the  essential  element  on  which  those  decisions 
are  based  is  that  by  the  terms  of  the  mortgage  the  mort- 
gagor should  remain  in  possession  of  the  chattels  and  have 
power  to  sell  them ;  whereas,  in  the  mortgage  now  before 
the  court  there  is  an  express  provision  that  if  the  mort- 
gagor "should  attempt  to  sell  or  remove  the  same  (goods) 
without  authority  or  permission  *  *  *  in  writing  ex- 
piessed'*  the  bank  could  take  possession  of  the  goods,  etc. 
**Where  the  court  sits  as  a  jurv,  the  same  rules  will 
be  applied  to  a  review  of  the  findings  ajs  would  be  in  a 
case  of  a  verdict  by  a  jury.  The  supreme  court  vrill  not 
disturb  the  verdict  of  a  iurv  where  there  is  any  substan- 
tial  evidence  to  support  it." 

Torlina  v.  Trorlicht,  5  X.  M.  148;  Cit- 
ing Crolot  V.  Maloy,  2  N.  M.  198;  Vaaquez  v. 

Spiegelborg.  1  "N".  M.  465;  Waldo  v.  Beckwith, 
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1  N.  M.  197;  Archibeque  v.  Miera,  1  N.  M. 
160;  Ruhe  v.  Abreu,  1  N.  M.  247. 
To  the  same  effect  is  the  case  of 

Field  V.  Romero,  7  N.  M.  630 ;  Givins  v. 
Veeder,  9  N.  M.  256;  Colman  v.  Romero,  11 
N.  M.  533;  Freeman  on  Executicms,  p.  479. 

STATEMENT  OF  FACTS. 

The  firm  of  Clark  Brothers,  doing  a  general  retail 
merchandise  business  in  Artesia,  Eddy  County,  New 
Mexico,  was  indebted  to  the  Tootle  Wheeler  &  Motter 
Company,  a  corporation,  for  a  balance  due  for  goods  sold 
and  delivered  to  them  in  the  ordinary  course  of  business, 
between  April  24,  1903,  and  January  23,  1904.  Judg- 
ment for  said  balance  was  procured  in  the  district  court 
for  said  county.  Execution  was  issued,  and,  under  it,  a 
levy  was  made  on  a  sufficient  quantity  of  the  stock  of 
merchandise  of  Clark  Brothers  to  satisfy  said  judgment 
ar*d  costs,  and  the  sheriff  of  the  county,  who  is  the  appel- 
lant, advertised  the  goods  so  seized  by  him  for  sale. 
Thereupon  the  appellee,  the  First  National  Bank  of  Ros- 
v/ell,  brought  an  action  of  replevin  against  the  appellant, 
to  recover  said  goods,  which  it  claimed  under  a  mortgage 
to  it  from  Clark  Brothers  dated  July  1,  1903,  dulv  exe- 
outed  and  recorded.  The  defendant  denied  the  right  of 
plaintiff  in  replevin  to  hold  the  goods  in  (|ue6tion  against 
the  execution  under  which  he  had  possession  of  them, 
on  the  ground  that  the  mortgage  to  it  was  fraudulent  and 
void  as  to  the  execution  ennlitors. 

The  case  was  tried  by  the  court,  without  a  jury,  and 
jiidginent  was  rendered  for  the  ])laintiff,  the  court  finding 
that  "the  mortgage  in  question  was  not  void  as  to  tlie 
judgment  creditors''  on  whose  behalf  the  sheriff  was  act- 
ii^g.  Tlie  case  is  before  this  court  on  appeal  from  that 
judgment. 

OPINION   OF  THE  COURT. 

ABBOTT.  J.— The  appellant  says  that  the  mort- 
gage from  Clark  Brothers  to  the  appellee,  under  which  it 
claims  title  and  posj^ession,  is  fraudulent  and  void  as  a 
matter  of  law,  and  on  its  face,  as  against  the  execution 
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under  which  he  seized  the  goods  in  controversy.     This 
contention  rests  on  his  construction  of  this  clause  in  the 
mortgage :  "Provided,  further.  That  until  default  be  made 
by  the  said  parties  of  the  first  part  in  the  performance  of 
the  conditions  aforesaid  it  shall  and  may  be  lawful  for 
them  to  retain  possession  of  the  said  goods  and  chattels 
and  to  use  and  enjoy  the  same.''    To  "use  and  enjo/'  he 
claims,  as  applied  to  a  stock  of  general  merchandise  kept 
for  retail  trade,  must  mean  the  sale  of  it  in  the  ordinan*^ 
course  of   business.     It   is   probable  that   the  mortgage 
was  prepared  by  filling  out  a  blank  form  in  which  those 
words  were  printed,  as  they  are  commonly  used  in  such 
blanks,  and  it  is  not  unlikely  that  no  special  significance 
was  attached  to  them.     The  same  must  be  said  of  the 
clause  in  the  mortgage  forbiddiag  the  sale  or  removal  of 
the  mortgaged  property  without  the  written  permission 
of  the  mortgagee.     Nevertheless  they  must  be  taken  as 
they     stand    and    construed    with    the    other     paragraph 
named.     The  phrase  "to  use  and  enjoy  can  not  be  held 
to  have  necessarily  the  meaning  attributed  to  it  by  the 
appellant,  especially  as  it  appears  that  besides  the  stock 
of  merchandise,  three  horses  were  included  in  the  mort- 
gage to  which  the  phrase  "to  use  and  enjoy"  would  apply, 
without  carrying  even   a  suggestion   that  they  must  be 
sold  in  order  to  their  use  and  enjoyment.    The  appellant 
further  claims  that  even  if  the  mortgage  did  not  in  terms 
provide  that  the  mortgagors  should  retain  possession  of 
the  stock  of  merchandise  and  make  sales  from  it  in  the 
ordinary  course  of  retail  trade,  as  thev  would  have  done 
if  no  mortgage  had  been  given,  yet  if  such  an  arrange- 
ment between  the  parties  was  proven  to  the  satisfaction 
of  the  court  or  jury  trying  the  cause  the  mortgage  is  void 
a?  against  the  execution  in  question.     The  only  evidence 
of  such  arrangement  or  actual  selling  by  the  mortgagors 
was  that  of  tlie  appellant,  who  testified  that  on  the  occa- 
sion when    he    took    possession  of  the  goods  in  question 
under  the   execution    above   named,   Clark   Brothers   ap- 
peared to  be  making  sales  from  their  stock,  in  the  ordinary 
course  of  trade.     There  was,  however,  no  evidence  that 
this  was  known  to  the  appellee.     It  does  not,  therefore, 
appear  from  the  evidence  reported  that  the  mortgage  in 
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qulBStion  oh  its  face,  or  by  the  construction  of  the  parties 
t(>  it,  permitted  the  sale  of  the  mortgaged  goods  by  the 
mortgagors,  without  the  consent  in  writing  by  the  mort- 
gagees, or  that  such  a  consent  wa^  given,  and  the  court 
below  was  warranted  in  holding  that  the  mortgage  wa^ 

not  void  as  against  the  execution  on  which  the  mort- 
2      gaged    property    was    seized.      The    record    does  not 

show  whether  the  finding"  of  the  district  court  was 
one  of  fact  or  of  law,  and  as  the  (piestion  of  law  involved 
1.'  one  of  great  importance  to  the  business  interests  of 
the  Territorv,  and  was  ablv  briefed  and  ar^ed  bv  counsel, 
we  treat  it  as  essential  to  the  (lisy>osition  of  the  case  at 
bar.  Assuming  for  that  purpose  that  the  right  to  make 
sales  in  the  ordinarv  course  of  business  from  the  stock  of 
merchandise  mortgaged  was  distinctly  given,  was  that  in 
and  of  itself  sufficient  to  render  the  mortgage  fraudulent 
and  void,  as  a  matter  of  law  against  attaching  or  execu- 
tion creditors  of  the  mortgagors?  This  question  is  one 
on  which  the  courts  of  last  resort  in  this  coimtry  are 
hopelessly  divided,  and  there  are  accordingly  decisions 
by  courts  of  the  highest  standing  on  each  side.  Tt  would 
bp  useless  for  us  to  attempt  to  reconcile  the  conflicting 
decisions  on  the  subject.  We  can  not  hope  to  do  more 
than  adopt,  for  this  jurisdiction  that  view  of  the  law 
which  is  best  supported  by  reason.  The  appellant  insists 
that  the  question  has  already  been  settled  for  this  court 
bv  Spiegelberg  et  al.,  v.  Hersch,  et  al.,  3  N".  M.  135,  fol- 
lowing Robinson  v.  Elliott,  22  Wall.  513.  It  is  true,  of 
course,  that  previous  decisions  of  this  court  are  not  to  be 
disregarded,  and  that  the  decisions  of  the  supreme  court 
of  the  United  States  are  of  peculiar  and  most  weightv 
significance  to  this  court.  But  in  each  of  the  cases  re- 
ferred to,  the  court,  while  in  effect  dedaring  the  mort- 
gage then  under  consideration  void  in  law,  went  far  afield 
in  search  of  facts  on  which  to  base  the  decision.  There 
was  abundant  evidence  in  each  case  cited  bv  the  court, 
aside  from  the  provisions  under  consideration  to  warrant 
a  finding  of  fraud  in  fact,  and  indeed,  except  that  the 
appellate  court,  in  each  instance,  as  the  necessities  of  the 
situation  required,  called  its  conclusion  one  of  law,  there 
is  little  to  distinguish  the  decision  from  the  verdict  which 
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a  jury  might  properly  have  rendered  on  the  evidence  re- 
cited. 

But,  even  if  it  be  granted  that  the  rule  of  law  con- 
tended for  by  the  appellant  was  distinctly  adopted  in  the 
two  cases  named,  we  think  it  has  been  so  far  worn  awav 
by.  the  current  of  later  decisions  as  to  leave  little  if  any 
more  than  that  such  a  provision  as  the  one  in  question 
is  admissible  as  evidence  of  fraud,  to  be  considered  in 
connection  with  all  the  other  evidence  bearing^  on  that 
point.  To  hold  that  such  a  provision  of  itself  renders 
void  the  mortgage  in  which  it  occurs,  no  matter  how  fair 
and  ample  the  consideration  may  have  been  would  be  to 
declare  in  effect  that  a  stock  of  merchandise  intended  for 
retail  trade,  cannot  be  used  as  security  for  a  loan,  or  for 
the  purchase  of  necessary  additipns  to  it,  except  by  first 
making  an  end  of  the  sale  for  which  alone  the  owner 
obtained  it  and  on  which  its  value  chiefly  depends. 

It  is  true  that  such  a  provision  as  we  are  considering 
may  be  and  often  is  made  the  cover  of  fraud,  but  on  the 
other  hand  it  may  be  used  in  perfect  good  faith  and  with 
beneficial  results  to  all  concerned.  '^The  fact  that  fraudu- 
lent relations  are  possible  is  hardly  a  sufficient  reason  for 
denouncing  relations  which  are  not  fraudulent.  So  if 
the  question  were  open,  or  a  new  one,  unaffected  by  any 
settled  law  of  the  state,  we  incline  to  the  opinion  that 
the  questidn  is  not  one  of  law,  but  one  of  fact  and  good 
faith ,^'  "and  that  the  decision  of  the  supreme  court  of 
Iowa  rests  on  sound  principles."  Brewer,  J.,  in  Etheridge 
V.  Sperry,  139,  U.  S.,  266.  This  case  is  approved  in 
Himtley  v.  Kingman,  152  TJ.  S.,  527,  535.  These  cases, 
with  Gay  v.  Bidwell  7  Mich.  519,  Clark  v.  Hvman,  55 
Iowa,  14',  and  numerous  others  which  might  be  cited,  well 
support  the  conclusion  stated  in  Jones  on  Chattel  Mort- 
gages, Sec.  425,  435:  "That  the  doctrine  of  absolute 
fraud  arising  in  a  mortgage  of  merchandise,  from  the 
mortgagors  retaining  possession,  with  the  power  of  dis- 
posal in  the  usual  course  of  trade,  is  not  supported  bv 
any.  preponderance  of  authority,  that  it  is  contrary  to 
sound  principles  of  jiirisprndence,  *  *  *  that  the  qualifi- 
cations of  the  doctrine  made  by  leading  courts,  have,  in 
a  large  measure  destroyed  its  force,  and   are  indicative 
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that  these  courts  themselves  wish  to  be  rid  of  the  whole 
of  it." 

Whether  under  a  mortgage  of  a  stock  of  merchandise, 
articles  added  to  it  by  the  mortgagor,  after  the  mortgage 
went  into  effect,  can  be  recovered  by  the  mortgagee  from 
a  subsequent  attaching  creditor,  actually  in  possession, 
we  do  not  decide^  as  the  question  was  not  raised  in  the 
trial  court,  and  was  only  casually  referred  to  in  one  of 
the  briefs  submitted  to  this  court.    Judgment  affirmed. 

William  J.  Mills,  C.  J.,  Edward  A.  Mann,  A.  J., 
Frank  W.  Parker,  A.  J.,  John  R.  McPie,  A.  J.,  concur. 


[No.  1140.  June  29,  1906.] 

TERRITORY  OF  NEW  MEXICO,  Appellee,  v.  JAMES 

H.  RUSSELL,  Appellant. 

SYLLABUS. 

The  phrase  "^lomefltle  machinery/'  as  used  in  Chapter 
16  of  tlie  Seeeion  Laws  of  1903,  of  New  Mexico,  does  not 
include  a  buggy  or  wagon  for  use  at  the  purcluiser's  home. 

A  statute  forbidding  the  sale  by  an  itinerant  vendor 
of  any  except  certain  classes  of  articles  without  first  ob- 
taining a  license  to  make  such  sales  to  any  persons  except 
dealers  in  such  articles,  but  which  makes  no  distincticm  be- 
tween articles  produced  in  New  Mexico  and  those  produced 
elsewhere,  is  not  in  violation  of  the  provisions  of  the  Con- 
stitution of  the  United  States  which  gave  Congress  the  ex- 
clusive right  to  regulate  commerce  between  the  states,  or 
of  those  which  forbid  class  legislation. 

Appeal  from  the  district  court  of  San  Juan  connt\', 
before  John  R.  McPib,  Associate  Justice.    AflSrmed. 

RsNEHAN  &  Thompson,  for  appellant. 

The  act  upon  which  the  complaint  is  predicated  is 
Section  1,  Chapter  16,  Laws  of  1903,  p.  27,  which  reads 
as  follows:  '^All  persons  who  may  engage  in  any  itiner- 
ant trade,  bv  sample  or  otherwise,  selling  at  retail  to 
individual  purchasers  who  arc  not  dealers  in  the  article 
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sold^  except  in  the  selling  of  maps,  books,  newspapers, 
fuel,  fruits  and  domestic  machinery,  shall  be  considered 
peddlers  within  the  meaning  of  this  act." 

Schiff  V.  State,  84  Ala.,  457,  and  authori- 
ties cited. 
The  use  of  the  words  ^*  by  sample  or  otherwise**  puts 
the  act  in  direct  conflict  with  that  section  of  the  Consti- 
tution delegating  to  Congress  the  power  to  regulate  com- 
merce between  the  several  states. 

12  Wall.  434,  Ward  v.  Maryland. 
Interstate  commerce   cannot  be   taxed   at  all,   even 
though  the  same  amount  of  tax  should  be  laid  on  domes- 
tic commerce  or  on  that  which  is  carried  on  solelv  within 
the  state. 

Bobbins  v.   Shelby  Taxing  District,   120 

U.  S.  497 ;  The  State  Freight  Tax,  15  Wall. 

232;  Welton  v.  Missouri,  91  U.  S. 

"A  state  law  exacting  a  license  tax  to  enable  a  person 

within  the  state  to  solicit  orders  and  make  sales  there 

for  a  person  residing  in  another  state,  is  repugnant  to  that 

clause  of  the  Constitution  of  the  United  States  which 

gives  Congress  the  power  to  regulate  commerce  among 

the  several  states,  and  void." 

Asher  v.  Texas,  128  U.  S.  129;  Bobbins 
V.  Shelby  Taxing  District,  110  U.  S.  489;  See 
also,  Bailroad  Company  v.  Pennsylvania,  134 
U.  S.  237. 
Any  law  discriminating  between  the  domestic    and 
the  products  of  other  states  is  void.     A  state  law  requir- 
ing the  payment  of  a  license  tax  by  dealers  in  goods  not 
produced  in  the  state  is  void. 

Anderson  v.   N.  Y.   92  TJ.   S.  274;  Mc- 

Creary  v.  State,  73  Ala.  482 ;  State  v.  North, 

27  Mo.  475;  Arnold  v.  Yanders,  56  Ohio  St. 

520;  Higgins  v.  Bunker,  47  Texas,  390. 

A  carriage  or  a  wagon  is  a  household  machine  within 

the  meaning  of  the  statute. 

Central  Trust  Co.  v.  Sheffield,  etc.,  Col- 
gate Co.  42  Fed.  Bep.  110. 
''A  machine  is  a  piece  of  mechanism  which,  whether 
simple  or  compound,  acts  by  a  combination  of  medianical 
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parts^  that  serve,  to  create  or  apply  power  to  produce  mo- 
tion or  regulate  the  efFecf 

Am.  Enc.  L.  p.  604,  Vol.  19. 
^^A  machise  is  any  contrivance  which  is  used  to  regu- 
late or  modify  the  relations  between  force,  motion  and 
weight.*' 

Bouvier's  Law  Diet.,  Vol.  2,  p.  614. 
.  ^TThe  terin   machine  includes  every  mechanical   de- 
vice or  combination  of  mechanical  power  and  devices  to 
perform  some  function  and  produce  certain  eflfects  or  re- 

Coming  v.  Burden,  15  How.  267. 
,"A  machine  is  an  instrument  composed  of  one  or 
more  of  the  mechanical  powers  and  capable,  when  set  in. 
motion,  of  producing  by  its  own  operation,  certain  prede- 
termined results/* 

Roberts,  Pat.  Sec.  873;  Burr  v.  Duryee, 
1  Wall,  531  and  570. 
In  this  case  the  wheel  and  the  axle  is  the  necessary 
power  referred  to  in  the  above. 

"A  machine  is  any  vehicle,  as  a  coach  or  gig." 

Standard  Diet. 
"A  machine  is  anvthing  by  means  of  which  some- 
thing else,  as  power,  energy,  thought,  information,  etc.. 
is  transmitted  or  communicated.'* 

Standard  Diet. ;  Alsup  v.  Jordan.  69  Tex. 
304:  Arthur  v.  Morgan,  112  TJ.  S.  500. 

(iKO.  W.  Prich.vrd.  for  appellee. 

The  stAtuto  imder  M'hich  the  complaint  and  infor- 
ination  was  filed  in  this  case  is  as  follows: 

"All  persons  who  may  engage  in  any  itinerant  trade, 
by  sample  or  otherwise,  selling  at  retail  to  individual 
purchasers,  who  are  not  dealers  in  the  article  sold,  except 
in  the  selling  of  maps,  books,  newspapers,  fuel,  prints, 
and' domestic  machinery,  shall  be  considered  peddlers 
within  the  meaning  of  this  act." 

See  1  Chap.  16,  p.  27,  Session  Laws   of 
1903. 
:  The  following  facts  were  stipulated  in  the  case  in 
the  c^urt  below:     "Tt  is   hereby   stipulated    and   agreed 
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between  the  parties  for  use  in  the  trial  of  said  cause  in 
lieu  of  other  evidence  as  follows: 

That  at  the  time  when  he  (the  defendant)  is  charged 
with  having  peddled  and  sold  goods,  the  defendant  was 
the  agent  and  commercial  traveler  for  Spaulding  Manu- 
fiictiiring  Company,  a  co-partnership  composed  of  H.  W., 
F.  E.,  and  E.  H.  Spaulding,  doing  business  at  Orinnell, 
Icwa,  and  exporting  from  that  place  throughout  the  Uni- 
ted States,  buggies,  wagons  and  other  vehicles,  and  citi- 
zens of  Iowa  and  of  the  United  States,  and  the  defend- 
ant was  then  and  there  a  citizen  of  Texas." 

"That  in  said  cause  the  said  company  shipped  veh- 
icles from  Grinnell,  Iowa,  to  Durango,  Colorado,  where 
thev  arrived  knocked  down  and  thev  were  set  up  bv  the 
agents  of  said  company  and  hauled  thence,  that  is  to  say 
from  Durango,  where  the  said  company  maintained  a 
warehouse,  to  diflferent  parts  of  said  San  Juan  county 
(New  Mexico),  and  sold  from  place  to  place,  and  deliv- 
ered forthwith  when  sold  as  a  purchaser  might  be  found, 
and  the  facts  herein  set  forth  are  applicable  to  the  sale 
in  the  complaint  charged." 

"That  the  vehicles  so  sold  including  the  ones  in  is- 
sue, were  sold  and  delivered  while  in  the  same  condition 
in  which  they  were  on  l)eing  sot  up  at  and  hauled  from 
Durango,  Colo." 

The  following  conclusion  may  be  stated  as  true  from 
the  foregoing  stipulation: 

1.  The  appellant  was  an  itinerant  vendor  or  peddler. 

2.  The  goods  brought  into  this  Territory  and  dis- 
posed of  by  him  were  not  sold  to  those  engaged  in  the 
business  of  selling  wagons,  buggies  and  othei*  vehicles. 

3.  That  the  goods  were  sold  at  retail  to  individuals. 

4.  That  the  goods  sold  do  not  come  under  the  head 
of  machinery. 

Without  referring  to  another  authority  wo  rely  on 
the  cases  of: 

Machine  Co.  v.  Gage,  100  U.  S.  676,  and 
Emert  v.  Missouri,  156  U.  S.  296. 
as  settling  ovory  matorial   point  raised  by  the  appellant 
ir  this  cafio. 
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STATEMENT  OF  FACTS  AND  OPINION  OF  THE  COURT. 

ABBOTT,  J.— The  defendant  was  charged  with  ped- 
dling and  selling  goods  without  a  license  in  said  county 
on  or  about  August  30,  1904,  contrary  to*  the  provisions 
of  Sections  4141  and  4149  of  the  Compiled  Laws  of  1897, 
as  amended  by  Chapter  74  of  the  acts  of  1901,  and  Chapter 
16  of  the  acts  of  1903,  which  forbid,  under  penalty,  the 
sale  by  persons  engaged  in  ^^itinerant  trade,"  'T)y  sample," 
o.  "otherwise,"  "at  retail  to  individual  purchasers  who  are 
not  dealers  in  the  articles  sold,"  of  all  articles  except 
^'maps,  books,  newspapers,  fuel,  fruits  and  domestic  ma- 
chinery," unless  the  persons  so  selling,  termed  "])eddlers" 
shall  first  obtain  licenses  to  pursue  such  occupation.  The 
<»ase  was  heanl  and  the  defendant  found  guilt}'  on  the 
following  stipulation  of  facts: 

"It  is  hereby  stipulated  and  agreed  between  the  par- 
ties, for  use  in  the  trial  of  said  cause  in  lieu  of  other 
evidence,  as  follows: 

"That  at  the  time  when  he  is  charged  with  having 
pMldled  and  sold  goods,  the  defendant  was  the  agent  and 
commercial  traveler  of  Spaulding  ^lanufacturing  Com- 
pany, a  copartnership  composed  of  H.  W.,  F.  E..  and  E. 
II.  Spaulding,  doing  business  at  Grinnell,  Iowa,  and  ex- 
porting from  that  place  throughout  the  Fnite<l  States, 
buggies,  wagons  and  other  vehicles,  and  citizens  of  Iowa 
and  of  the  United  States,  and  the  defendant  was  then 
and  there  a  citizen  of  the  state  of  Texas. 

"That  in  said  cause  the  said  company  shipped 
vehicles  from  Grinnell,  Iowa,  to  Durango,  Colorado, 
where  they  arrived  knocked  down,  and  there  they  were 
s(^t  up  by  the  agents  of  the  said  company  and  hauled 
ilionce.  tliat  is  to  say,  from  Durango.  Colorado,  where 
tlio  said  company  maintained  a  warehouse,  to  diflFerent 
parts  of  said  San  Juan  county,  and  sold,  from  place  to 
place,  and  delivered  forthwith,  when  sold,  as  a  purchaser 
might  be  found,  and  the  facts  therein  set  forth  are  ap- 
plicable to  the  sale  in  the  complaint  charged. 

That  the  vehicles  so  sold,  including  the  one  in  issue, 
were  sold  and  delivered  while  in  the  same  condition  in 
which  thoy  wore  on  being  set  up  at  and  hauled  from 
Durango.  Colorado." 
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It  is  suggested  rather  than  claimed  in  behalf  of  the 
defendant  that  the  words  "domestic  machinery/'  in  the 

statute,  refer  to  machinery  made  within  the  Terri- 
1      tory  of  Xew  Mexico,  as  distinguished  from  that  made 

elsewhere,  and  that  if  such  is  the  case  the  statute  is 
void.  The  nature  of  the  other  exceptions  from  the  opera- 
tion of  the  law  sufficiently  indicates  that  such  was  not 
the  sense  in  which  the  phrase  in  question  was  used,  and 
that  the  legislature  had  in  view  the  benefit  to  families 
from  the  unrestricted  sale  of  the  excepted  classes  of  goods, 
rather  than  protection  to  home  industries.  That,  in  fact, 
i-  the  meaning  which  the  defendant  adopts  in  his  fur- 
ther contention,  presented  with  much  ingenuity  and  force, 
that  wagons  and  buggies  are  "domestic  machinery,''  as 
being  for  family  use,  and  that,  therefore,  the  defendant 
in  selling  as  an  itinerant  vendor  to  individuals,  not  deal- 
ers in  such  goods,  did  not  violate  the  statute  law  under 
consideration.  The  word  domestic,  in  its  broadest  signifi- 
cance, would  undoubtedly  include  carriages,  kept  for  use 
at  and  in  connection  with  the  owner's  home.  In  Arthur 
v.  Morgan,  112.  U.  S.,  500,  a  carriage  kept  for  home  use 
in  a  foreign  country,  by  the  owner,  was  held  to  be  exempt 
from  import  duty,  when  brought  to  this  country  for  the 
same  use  bv  the  owner  on  his  return  here  to  reside,  as  a 
part  of  his  "domestic  effects."  And,  strictly  speaking, 
any  wheel-vehicle  is  a  machine,  although  popularly  it  is 
not  so  considered  unless  it  carries  its  own  motive  power, 
like  an  automobile.  But  most  words  have  different  mean- 
ings in  different  connections,  and  besides,  their  ordinary 
and  popular  use  is  6ften  entirely  at  variance  with  their 
scientific  and  legal  significance.  Certainly  a  wagon  is  not 
ordinarily  spoken  of,  or  thought  of,  as  a  "domestic  ma- 
chine,"" and  no  authority  has  been  given  us  which  makes 
it  one  by  judicial  construction.  The  words  are  generally 
used  in  a  much  more  restricted  sense,  and  we  must  search 
for  the  intention  of  the  legislative  assembly  in  order  to 
determine  whether  they  were  used  by  it  with  the  wider 
or  the  more  limited  meaning.  The  law  may  have  been 
enacted  for  either  one  or  all  of  those  obvious  purposes, 
namely,  to  raise  revenue;  to  prevent  irresponsible  and  dis- 
honest persons  from  going  about  among  the  people  of  the 
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Territory  in  the  gidse  of  peddlers;  to  protect  from  unfair 
competition  the  local  tradesmen,  who,  in  additi<xi  to  the 
other  expenses  incident  to  established  places  of  business, 
are  subject  to  taxes  and  license  fees.  Of  the  articles  ex- 
cepted from  the  operation  of  the  law,  maps,  books,  and 
newspapers,  doubtless  found  favor  on  the  ground  that 
they  are  essential  to  the  enlightenment  of  the  people. 
Fuel  is  a  prime  nixjessity,  and  ])esiiles  it  is  sold  to  a  great 
extent,  from  house  to  house,  near  where  it  is  produced,  bv 
vendors  who  are  known  to  the  purchasers,  and  so  are  not 
objectionable  as  unknown  itinerants  are.  It  is  matter 
of  common  knowledge,  too,  that  most  of  those  who  sell 
and  those  who  buy  wood,  in  the  way  described,  are  poor 
j>cople,  on  whom  the  burden  of  license  fees  would  rest 
heavily.  Fruits,  while  not,  like  fuel,  absolutely  essential, 
are  highly  desirable  for  family  use,  and  largely  sold  by 
those  who  grow  them,  near  their  homes.  Similar  reasons. 
i;i  part,  exist  for  excepting  some  articles,  which  would  be 
classed  as  "domestic  machinery,"  sewing  machines,  to  il- 
lustrate, are  in  very  general  use,  even  among  poor  people, 
and  it  mav  well  be  that  thev  and  the  established  method 
of  selling  them,  by  house  to  house  canvass,  with  the  privi- 
lege of  making  pa\Tnent  in  installments,  to  which  the 
j)eople  had  beconie  accustomed  and  attached,  were  re- 
s|X)n8ible  for  the  exemption  of  peddlers  of  domestic  ma- 
chineiT  from  the  obligation  to  obtain  licenses.  We  can 
not  think,  however,  that  it  was  the  l^slative  intent  to 
extend  iiinnunitv  ]>evond  what  niiffht  he  termed  house- 
k«»ping  machinery.  If  vehicles  kept  for  the  use  of  the 
faTtiily  in  riding  for  business,  pleasure  or  health,  may 
be  sold  by  itinerant  vendors,  the  same  would  almost  of 
necessity  l)e  true  of  farm  wagons,  mowing  machines,  har- 
vesting niaehines,  and  the  like,  which  are  broadly  'S]>eak- 
iiig,  domestic  machinery,  and  some  of  which  are  quite 
a-,  (essential  to  the  well-l>eing  of  the  family  as  vehicles 
for  travel.  It  can  hardly  be  that  the  legislature  intended 
to  deprive*  the  (vstahlished  dealers  in  so  large  and  important 
i\  class  of  nierchjindise,  by  the  statute  of  1903,  amending 
that  of  1001.  of  the  protection,  which  up  to  that  time, 
tiiey  had  apiiiist  itinerant  comiietition,  or  to  e\it  off  the 
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revenue  which  would  naturally  bo  derived  from  licenses 
for  the  sale  of  such  articles. 

It  is  further  urged  by  the  defendant  that  the  law  in 
question  is  in  violation  of  that  provision  of  the  constitu- 
tion of  the  T'nitod  States  which  gives  Congress  the 
2      exclusive  right  to  regulate  commerce  among  the  sev- 
eral states,  and  by  inference  at  least  that  it  is  class 
legislation  contrary  to  the  fourteenth  amendment  of  the 
Constitution,  in  that  it  forbids  sales  to  those  who  are  not 
dealers.     The  validity  of  such  legislation  as  that  under 
consideration  is  recognized  in  Emert  v.  Missouri,  150  U. 
S.,  196;  Seetilso  Kehrer  v.  Stewart.,  197,  U.  S.  60.    The 
principles  on  which  the  decision  rests  arc  thete  exhaus- 
tivelv  considered,  and  the  decisions  based    on  them    are 
summarized.  The  question  cannot  be  treated  by  this  court 
a^  an  open  one  in  any  of  its  aspects. 
Judgment  affirmed. 

William  J.  Mills,  C.  J.,  Frank  W.  Parker,    A.    J., 
Edward  A.  Mann,  A.  J.,  Wm.  H.  Pope,  A.  J.,  concur. 

McFie,  A.  J.,  having  heard  the  case  below  did  not 
participate. 


[No.  1121,  August  29,  1906.] 

J     J.    HAGERMAN,    et    al.,    Appellants,    v.    ALTHA 

MEEKS,  et  al..  Appellees. 

SYIJL.ABUS. 

1st.  The  probate  court  of  Lincoln  county,  appointed 
Arizona  U.  Gamble,  guardian  of  the  minor  heir  of  Robert  A. 
Gamble,  deceased,  and  on  the  29th  day  of  October,  1888, 
duly  appointed  said  Arizona  U.  Gamble,  special  guardian  to 
sell  the  undivided  interest  of  said  minor  heirs,  in  certain 
lands  owned  by  their  deceased  father  for  the  benefit  of  said 
heirs,  upon  petition  of  said  guardian,  in  conformity  with 
Sections  2052  and  2053,  Compiled  Laws  of  1897;  Held,  that 
said  court  had  jurisdiction  to  enter  the  order  an^  Judgment 
appointing  said  special  guardian  and  for  the  sale  of  said 
lands,  and  their  being  no  appeal  taken  from  the  said  order 
and  Judgment,  said  Judgment  cannot  be  attacked  collaterally 
1.'   the  present  proceeding. 
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2nd.  That  Sections  2062  and  2063,  Compiled  Laws  of 
1897,  which  are  a  part  of  the  laws  of  1882  were  not  repealed 
either  directly  or  by  necessary  implication,  by  the  act  of 
1884,  providing  for  the  sale  of  lands  of  deceased  persons 
to  pay  debts  and  conferring  Jurisdiction  therefor  upon  the 
district  courts. 

Appeal  from  the  district  court  of  Chaves  county,  be- 
fore Wm.  H.  Pope,  Associate  Justice.     A£Srmed. 

W.  W.  Gatewood  and  W.  A.  Dunn,  for  appellee. 

The  court  erred  in  his  finding  that  there  was  no 
testimony  to  show  possession  of  the  premises  for  the  stat- 
utory period. 

If  it  is  contended  that  the  plea  of  the  statute  of  limi- 
tation was  defective  as  to  pleading,  we  answer  that  the 
plaintiffs  had  their  remedy  as  to  that  either  in  a  motion 
or  demi^rrer  and  cannot  now  raise  this  point. 

'*If  a  plea  of  the  statute  of  limitation  is  defective 
either  in  form  or  in  substance,  such  defect  is  the  subject 
of  demurrer.  If,  however,  there  is  no  demurrer  thereto, 
advantage  cannot  be  taken  of  the  defect  after  verdict. 

Enc.  P.  &  P.  Vol.  13,  p.  232. 

The  court  erred  in  finding  that  the  probate  court 
of  Ijineoln  county  had  no  jurisdiction  to  decree  the  sale 
of  real  estate. 

Section  1031,  Compiled  Laws,  1897. 

The  uncontradicted  allegation  of  new  matter  in  the 
answer,  that  one  of  the  objects  in  said  sale  wa^  to  obtain 
means  for  the  support  of  said  minors,  leaves  that  fact 
proved,  whatever  the  evidence  in  that  case  may  have  been. 

Davis  V.  Gains,  104  TJ.  S.  386. 

The  following  case  seems  to  adjudicate  the  exact 
question  involved  in  this  case: 

'HiVhen  a  petition  for  administration  has  been  to  a 
parish  court  in  Louisiana  containing  a  representation  of 
all  facts  necessary  to  confer  jurisdiction  to  grant  admin- 
istration to  the  public  administrator  and  decree  the  sale 
of  the  property  to  pay  debts,  and  such  court,  having  power 
to  inquire  into  the  facts,  and  in  the  regular  exercise  of 
its  jurisdiction,  has  made  a  decree  granting  administra- 
tion and  directing  a  sale  such  a  decree    cannot  be  quos- 
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tioned  collaterally,  either  on  the  ground  that  the  succes- 
sion was  not  vacant,  or  that  there  were  no  debts,  or  that 
no  notice  of  the  proceedings  was  given  to  the  parties  in- 
terested." 

Garrett  v.  Boeing,  68  Fed.  51. 
The  court  erred  in  finding  that  the  statute  of  1885 
repealed  pro  tanto  the  act  of  1882. 

The  act  of  1882  compiled  as  Sections  2052,  2053  and 
2054,  provided  in  general  terms  for  the  sale  of  real  es- 
tate of  minors. 

Welch  V.  Cook,  97  U.  S.  541,  citing  Beals 

V.   Hale,  4  Howard  37;  Ex  parte  Yerger,  8 

Wallace  85;  Wilmont  v.  Mudge,   103  U.   S. 

217;  Railway  Company  v.  U.   S.   127  U.   S. 

406,  citing  Wood  v.  U.   S.   16   Peters  342. 

"But  repeals  by  implication   are  not    favored,    and 

when  two  statutes  cover  in  whole  or  in  part  the  whole 

matter  and  are  not  absolutely  irreconcilable,  effect  should 

\ye  given  if  possible  to  both  of  them. 

U.  S.  V.  Greathouse,  166  TT.  S.  (JOl,  citing 

»ost  V.  Wenie,  157  U.  S.  46;  U.  S.  v.  Healey, 

1()0  U.  S.  36. 

"Iniplied  repeals  are   not    favored,    and    where    they 

exist,  the  implication  must  be  necessary.     There  must  bo 

a  positive  repugnance  between  the  old  and  the  new." 

CoTtesy  V.  Territorv,  7  X.  M.  99. 

RicTiAm)soN'.  Reid  &  Hervey,  for  appellants. 

No  new  matter  was  in  fact  pleaded  by  ap]>ollants. 
and  their  answers  were  tantamoimt  to  ])loas  of  general 
denial  and  not  guilty,  and  nothing  more. 

"The  defendant  may  plead,  not  guilty,  and  under 
such  plea  give  in  evidence  any  testimony  showing  that 
tbe  plaintiff  is  not  entitled  to  such  ])ossession,  or  that  the 
title  is  in  some  other  person." 

Comp.  Laws,  1897,  Sec.  3165. 

**A  fact  that  is  inconsistent  with  those  stated  in  tbe 
complaint,  may,  if  competent  and  relevant,  bo  ])roved  in 
support  of  a  (lenial,  but  it  should  not  be  pleaded:  and  if 
pleaded,  it  is  not  a  defense  of  new  matter,  and  does  not 
call  for  a  reply." 
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Sicmons  v.  Green,  :^5  A.  S.  104:  Clink  v. 
Thurston,  -IT  Cal.  tl. 
The  lapse  of  time  defeats  the  title,  not  merely  the 
remedy,  and   is  asserted   in  denial  of  ownership,   not  in 
confession  jind  avoidance 

Phil.  PI.  See.  382 ;  Kyser  v.  Cannon,  20 

().  St.  3.-)J);  l?hodcs  v.  Gnnn,  35  0.  St.  387; 

B.  &  0.  R.  R.  V.  Walker,  45  0.  S.  577 ;  Pom. 

Rem.  Sec.  630. 

'*Ne\v  matter  is  where  the  contract  is  admitteil  and 

the  matter  set  up  avoids  the  contract — ^not  where  the  new 

matter  set  up  denies  the  contract." 

!Nrannin^  v.  Winter,   7    Ilun.     (X.    Y.) 
482:   Phil.   PI.  Sec.  268,  citing,  Hoffman    v. 
Gordon,  15  0.  S.  211;  Pom.  Rem.  Sees.  614, 
625.   1    Kne.   PI.  and  Pr.  830. 
"It  is  a  general  rule  of  construction  that  the  charac- 
ter and  effect  of  a  pleading  are  to  be  determined  by  ref- 
erence to  the  substance  of  its  averments,  and 'not  by  ref- 
erence to  its  form,  or  to  the  name  or  designation  given  it 
by  the  pleader. 

Phil.    PI.    Sec.    354,    citing,    Klonne    v. 
Bradstreet,  7  0.  S.  322 :  Wiswell  v.  Cong.  Ch. 
of  Cin.  14  0.  S.  31:  Springer  v.  Dwver,  50 
N.  Y.  19. 
Xothing  having  been  admitted,  and  proof  being  re- 
quired in  support  of  the  defense,  and  no  evidence  being 
offered,  the  court  properly  found   against  the  defendant 
and  inteiTenors. 

Hill  V.  Bailey,  8  Mo.  App.  85,,  87,  cited 

in  1  Cvc.  of  Tiaw  and  Pro.  1141 :  15  Cyc.  Law 

and  Pro.  99,  100:  13  Ency.  PI.  &  Pr.  181-185: 

Oilman  v.  Oilman,  111  N".  Y.  265:  Brick  v. 

Tncker,  42  Cal.  346;  Sheldon  v.  Van  Vleck, 

106,  111.  45 ;  Miller  v.  Beck,  ^S  Mich.  76. 

Probate  conrts  have  no  jurisdiction  to  decree  the  sale 

of  real  estate  for  the  purpose  of  paying  indebtedness  of 

a  decedent. 

Comp.    Laws.    1897,    Sees.     2066-2086: 

Xo  couri;  had  the  power  and  jurisdiction  to  order 

the  sale  of  the  land  in  controversy  for  the  pa^Tiient  of 
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debts  of  the  doccHlent,  until  a  patent  for  said  land  had 

issued  by  the  government. 

Rev.  Stat.  U.  S.  jSec.  2'^9G;  Towner  v. 
Eodegeb,  33  Wash.  153,  74  Pac.  50;  Dicker- 
son  V.  Cuthburt,  56  Mo.  App.  647;  l^ewton  v, 
Hower,  18  Fla.  872;  J.  B.  Watkins  Land 
Mortgage  Co.  v.  Mullen,  54  Pcic.  (Kan.)  921. 

SUPPLEMENTAL  BRIEF  FOR  APPELLANTS. 

"It  is  a  fundamental  rule  of  code  pleading  that  tlie 
statute  of  limitations  when  relied  upon  as  a  defense  to 
an  action  must  be  specially  pleaded." 

Enc.  P.  &  P.  A'ol.  13,  p.  180. 

A  judgment  of  a  probate  court  selling  a  homestead 
for  an  anterior  debt  cannot  be  attacked  collaterallv  unless 

« 

the  fact  appears  on  probate  court  record. 

Mahon  v.  Surerus,  62  Kan.  p.  1;  New- 
kirk  V.  Marshall,  35  Kan.  77;  Rube  v.  Sulli- 
van, 23  Xeb.  779. 
^TVhere  a  purchaser  of  land  from  the  United  States 
has  paid  for  it,  and  has  received  a  final  certificate,  it  is 
taxable  property,  according  to  the  statutes  of  Michigan, 
although  a  patent  has  not  yet  issued.^' 

Carroll  v.  Safford,  3  Howard.  441;  Mc- 
Cune  V.  Bssig.  122  Fed.  588 ;  Kromer  v.  Fri- 
dav,  32  L.  R.  A.  671. 

STATEMENT  OP  FACTS. 

This  is  a  civil  action  in  the  nature  of  ejectment,  in 
which  the  ap])elloos,  seek  to  obtain  possession  of  interest 
claimed  bv  them  as  heirs  of  Robert  A.  Gamble,  deceased, 
their  father  in  a  tract  of  one  hundred  and  twenty  acres 
of  land  described  in  the  complaint,  of  which  Gamble  died 
seized,  as  a  homestead  upon  which  final  proof  had  been 
made  final  certificate  issued  prior  to  the  death  of  Gamble. 
Plaintiffs  allege  unlawful  taking  and  withholding  of  the 
possession.  The  defendants  set  up  lawful  possession  un- 
der a  warranty  deed  executed  by  the  mother  and  guar- 
dian of  the  said  minor  heirs  convevintr  tlie  lands  in  con- 
troversy, for  a  consideration  of  $1,050.00,  to  J.  C.  Tjea 
and  C.  D.  Bonney,  Xov.  30th,  1888,  said  deed  being  ex- 
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ocuted  under  an  order  and  judgment  of  the  probate  court 
of  Lincoln  county  in  which  said  lands  were  at  the  time  sit- 
uated, dated  October  29th,  1888,  and  other  mesne-convey- 
ances  including  conveyance  to  defendant  by  J.  J.  Hager- 
man  and  wife,  the  Roswell  Land  and  Water  Company  and 
the  Pecos  Valley  Company,  who  were  made  defendants  by 
intervention.  The  defendants  also  set  up  the  defense  of 
limitation  under  the  ten  year  statute.  The  proofs  in  the 
court  below,  did  not  sustain  the  allegations  of  the  com- 
plaint that  Arizona  V.  Oamble  the  widow  sold  and  con- 
veyed the  land  prior  to  her  appointment  and  qualifica- 
tion as  guardian  to  sell,  etc.,  but  did  sustain  the  allega- 
tions of  the  answer  of  the  defendant  and  the  inter\^enors, 
in  almost  every  respect. 

The  transcript  of  the  evidence  shows  that  Robert  A. 
Gamble,  died  intestate  January  11th,  1886:  that  Arizona 
U.  Gamble  was  his  widow  and  Altha  T.  Gamble,  aged  9 
years,  Susan  Myrtle  Gamble,  aged  6  years,  and  Robert  ' 
K.  Gamble,  aged  2  months,  were  his  only  surviving  chil- 
(hen;  that  Gamble  died  seized  of  the  one  hundred  and 
twenty  acres  of  land  entered  as  a  homestead  and  upon 
which  final  proofs  had  been  made  and  final  receipt  issued. 
That  on  March  1st,  1886,  letters  of  guardianship  were 
duly  issued  to  Arizona  1".  Gamble  by  the  probate  court 
of  Lincoln  county,  appointing  her  guardian  of  the  thre<* 
minor  children  of  the  deceased,  the  apiK^llees  in  this  case. 
That  on  the  29th  dav  of  October,  1888,  the  widow  filed 
a  petition  in  the  probate  court  of  Lincoln  county,  in 
which  she  requested  the  court  to  appoint  her  special  guar- 
dian to  sell  the  land  in  controversy,  "for  the  l)enefit  of 
herself  and  the  said  minor  heirs,  and  after  payment  of 
said  debt**  aforementioned,  re-invest  the  proccnls  of  said 
sole  in  some  property  which  will  be  remunerative  to  said 
heirs." 

This  petition  was  granted  by  the  court,  and  Arizona 
V,  Gamble  was,  on  tlie  29th  day  of  October,  1888,  dulv 
appointed  sperial  guardian  to  sell  said  real  estate  of  said 
minor  heirs,  at  private*  sale.  An  abstract  of  title  was 
admitted  in  evidence  by  agreement  of  the  parties,  and  so  . 
far  as  it  relates  to  tlie  land  involved  in  this  suit,  it  dis- 
closes the   following  facts;  that  a  United   Sf^tes  patent 
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for  the  land  was  issued  Oct.  9th,  1889,  in  the  name  of 
Eobert  A.  Gamble,  and  was  filed  for  record  February  18th, 
1893,  at  11  o^elock  a.  m.,  that  on  the  20th  dav  of  January, 
1886,  the  widow  conveyed  the  land  by  warranty  deed  to 
J.  C.  Lea  and  C.  D.  Bonney,  the  consideration  being 
$1,050.00,  the  deed  being  filed  for  record  January  25th, 
1886,  and  recorded  in  Book  A  of  deeds,  pp.  487.  That 
on  the  30th  day  of  November,  1888,  the  widow  for  her- 
self and  as  guardian  for  Altha,  Susan  M.  and  Robert 
Gamble  minors,  conveyed  the  land  by  warranty  deed  to 
J.  C.  Ijea,  and  C.  D.  Bonney,  the  consideration  being  the 
same  as  in  the  former  deed.  This  deed  was  also  filed  for 
record  aiid  recorded  Dec.  7th,  1888. 

On  December  3rd,  1888,  Jjca  &  Bonney,  conveyed  the 
same  land  to  Patrick  F.  Garrett  bv  warranty  deed,  for  a 
consideration  of  $1,050.00. 

The  intervenors  obtained  title  to  the  land  bv  mesne- 
conveyances  and  on  the  14th  day  of  October,  1899,  con- 
veyed the  same  to  the  defendant  Fitzgerald,  for  a  valuable 
consideration. 

The  defendant  and  intervenors  answered  d(»nying  un- 
lawful possession  and  asserted  lawful  possession  under  the 
title  above  stated. 

At  the  close  of  the  testimony  for  plaintiffs,  deftnidants 
moved  the  court  for  judgment  in  their  favor,  which  motion 
was  taken  under  advisement,  and  subject  to  the  result  of 
the  motion,  defendants  were  granted  leave  to  introduce 
evidence,  and  did  so. 

The  court,  jury  being  waived,  found  the  defendants 
guilty  and  assessed  ])laintiffs  damages  at  thirty  dollars  per 
year  from  the  date  of  the  commencement  of  the  suit,  it 
appearing  that  one  of  the  plaintiffs  was  not  entitled  to 
recover.     Defendants  appealed. 

OPINION   OF  THE  COURT. 

M'FIE,  J. — In  deciding  this  case  in  the  court  belo\v, 
the  court  held,  and  we  think  correctly,  "The  second  de- 
fense is  a  claim  of  title  imder  a  deed  made  by  the  guar- 
dian of  these  two  heirs,  dated  November,  :50th,  1888, 
based  upon  an  order  of  the  probate  court  of  the  county 
of  Lincoln,  entered  cm  October  19th,  1888.  This  defense 
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turns  upon  the  validity  of  that  deed  and  order,  and  that 
in  turn  upon  whether  the  probate  court  had  jurisdiction 
to  make  the  order.  If  jurisdiction  existed,  and  the  pro- 
ceedings were  simply  erroneous,  the  remedy  was  by  ap- 
peal and  not  by  collateral  attack/'  Tlie  law  thus  laid 
down  by  the  court  below,  is  well  sustained  by  the  adjudi- 
cated cases,  and  therefore,  there  is  but  one  question  for 
our  determination,  and  that  is,  did  the  probate  court  have 
jurisdiction  to  make  the  order  of  October  29th,  1888, 
under  which  the  land  was  sold  by  the  widow  as  special 
guardian  to  sell  the  same. 

Answering  this  question  in  the  court  below,  the  court 
held  that  the  probate  court  was  without  jurisdiction  to 

make  the  order  and  that  the  sale  made  thereimder 
1      was  void.    The  result  of  this  finding  was  a  judgment 

against  the  defendants,  the  correctness  of  which  is 
challenged  by  this  appeal. 

We  are  unable  to  agree  with  the  conclusions  of  tlie 
court  below,  that  the  probate  court  was  without  jurisdic- 
tion to  make  the  order  complained  of,  or  that  the  convey- 
ance by  the  special  guardian  made  by  the  authority  thereof, 
is  void. 

Sections  2052  and  2053  provide  for  the  sale  of  the 
nal  estate  of  minors  and  the  proceedings  in  the  probate 
court  seem  to  have  been  within  the  provisions  of  these 
sections. 

A  petition  was  filed  by  the  mother  as  provided  for  in 
Section  2052,  which,  after  describing  the  land  in  which 
the  minors  had  a  3-8  interest  and  giving  the  names,  ages, 
and  residence  of  the  heirs,  states  the  following  reasons  for 
such  sale:  ''That  there  are  certain  debts  outstanding 
againts  the  estate  of  Robert  A.  Gamble  which  are  due  and 
unpaid  and  that  there  is  not  sufficient  personal  property 
to  satisfy  said  debts ;  that  your  petitioner  and  said  minors 
have  no  means  whereby  they  can  develop  said  land  and 
place  it  in  a  state  of  cultivation  or  make  it  in  any  way 
rt^munerative,  and  that  at  present  said  land  is  an  expense 
t*  your  petitioner."  Then  follows  the  prayer  of  the  peti- 
tion in  the  following  language: 

''Wherefore,  your  petitioner  respectfully  prays  that 
an  order  be  issued  by  this  Honorable  Coyrt  appointing 
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your  petitioner  special  guardian  for  the  purpose  of  the 
sale  of  said  real  estate^  the  same  authorizing  and  em- 
powering your  petitioner  to  sell  said  real  estate  for  the 
benefit  of  herself  and  said  minor  heirs^  and  after  the 
pa}'ment  of  said  debts  aforementioned,  (the  approximate 
value  of  said  real  estate  of  $1,000.00)  re-invest  the  pro- 
ceeds of  said  sale  in  some  property  which  will  be  remun- 
erative to  said  heirs.*^ 

The  prayer  of  this  petition  presents  a  case  where 
lands  are  sought  to  be  sold  for  the  benefit  of  the  minor 
heirs,  and  when  such  is  the  case  Sec.  3053  provides  that: 

*T[f  after  investigation  by  said  porbate  court,  it  ap- 
pears that  there  is  proper  groxmd  for  the  application,  and 
that  the  allegations  of  the  petition  are  true,  an  order  may 
be  entered  appointing  a  guardian  for  the  purpose  of  the 
application,  on  executing  and  filing  in  said  court  the  re- 
quisite security  approved  of  as  to  its  form,  validity  and 
manner  by  said  court,  signified  by  its  approbation  in- 
dorsed thereon,  and  thereupon  the  court  shall  decree  the 
property,  or  so  much  thereof,  as  the  court  may  deem 
proper,  to  be  sold  by  said  guardian  at  private  or  public 
sale,  imder  the  direction  of  said  court." 

This  section  seems  to  confer  ample  authority  upon 
tlie  probate  court  upon  its  own  investigation  to  grant  the 
pi  aver  of  the  petition,  appoint  the  petitioner  .sjnardian  to 
sell  the  lands  of  the  heirs  and  to  order  and  decree  the  sale 
thereof  at  private  sale,  as  was  done  in  this  case.  Both 
the  subject  matter  and  the  parties  were  brought  before 
tlie  probate  court  in  the  manner  provided  by  the  statute, 
and  it  became  the  duty  of  the  court,  upon  its  finding  to 
that  effect,  to  assume  jurisdiction  and  grant  the  relief 
prayed  for  in  the  petition.  The  mere  fact  that  the  ])eti- 
tion  set  up  the  fact  that  there  was  impaid  indebtednesR 
which  should  be  paid,  does  not  serve  to  prevent  the  sale 
of  the  real  estate  for  the  benefit  of  the  minor  heirs  as 
provided  by  the  act  of  1882,  of  which  Sections  2052  and 
2053  are  part,  as  it  may  well  be  that  the  mother  of  these 
children  desired  to  prevent  a  sacrificial  sale,  for  the  sole 
purpose  of  paying  the  indebtedness,  under  the  act  of  18R-1. 
relied  on  by  the  appellees,  without  regard  to  the  inter- 
ests of  the  minor  heirs.     Tt  would  seem  that  the  indebted- 
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ni»ss  is  alleged  as  incidental  to  the  relief  prayed  for,  which 
was  the  preservation  of  the  minors'  interests  until  the 
remainder  of  the  indebtedness  was  paid.  This  allegation 
might  have  been  omitted  without  injurv*  to  the  petition, 
but  being  inserted  it  cannot  serve  to  change  the  purpose 
of  the  proceedings  as  stated  in  the  prayer  of  the  petition. 
Nor  does  the  distribution  of  the  proceeds  of  such  a  sale 
affect  the  jurisdiction  of  the  court,  as  jurisdiction  attaches 
before  any  funds  exist  for  distribution,  and  although  the 
proceeds  are  improperly  distributed,  it  is  a  mere  irregu- 
larity which  could  not  be  reached  in  a  collateral  attack. 

The  sale  of  the  real  estate  for  the  benefit  of  the 
minor  heirs  is  clearly  within  the  jurisdiction  of  the  pro- 
bate court  under  Sections  2052-3,  supra. 

Sec.  10  of  the  Organic  act,  provides:  'That  the  judi- 
cial power  of  said  Territory  shall  be  vested  in  a  supreme 
court,  district  courts,  probate  courts  and  in  justices  of 
the  jieace/' 

Tn  Ferris  v.  Highley,  20  Wall.  p.  378,  the  court  says : 

''These  tribunals  have  been  variously  called  preroga- 
tive courts,  probate  courts,  surrogate  courts,  orphan's 
courts,  etc.  To  the  functions  more  directly  appertaining 
to  wills  and  the  administration  of  estates  have  occasion- 
ally been  added  and  guardianship  of  infants  and  control 
of  thfir  property,  the  ailotment  of  dower  and  perhaps 
other  poirers  related  more  or  less  to  the  same  general  suh- 

jfrt. 

*Tn  the  case  of  Bucher  v.  Thompson,  7  X.  M.   115, 

tliis  court  savs: 

"Our  probate  courts  are  created  by  the  organic  act 
of  the  Territory,  and  are  to  exercise  the  jurisdiction  con- 
ferred upon  them  as  limited  by  law.  The  legislature  of 
the  Territory  in  jmrsnance  thereof,  has  provided  by  vari- 
ous acts  that  they  shall  exercise  jurisdiction  in  all  probate 
matters,  also  matters  pertaining  to  guardians  and  wards: 
master  and  those  bound  to  him;  insane  persons,  habitual 
drunkards,  witli  ])owor  to  appoint  guardians  over  their 
estates,  and  in  certain  cases,  power  to  sell  real  estate." 

In  the  case  of  Parker  v.  Kane,  22  How.  1,  the  court 

held  that: 

'^here  a  sale  was  made  bv  an  administrator  under 
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tlie  authority  and  pursuant  to  an  order  of  the  probate 
court  of  the  county  where  the  land  laid  and  the  proceed- 
Uigs  were  regular  except  that  no  guardian  was  appointed 
t%)  represent  the  heirs,  the  supreme  court  of  Wisconsin  de- 
cided that  this  defect  was  not  sufficient  to  prevent  the  title 
from  vesting  in  the  purchasers  and  this  court  adopts  the 
decision/'  Parker  v.  Kane,  22  How.  1;  Gaines  v.  Davis, 
104  U.  S.,  386;  Garrett  v.  Boeing,  68  Fed.  51;  Gilmore 
V.  Rodgers,  41  Penn.  120;  Paoldin  v.  Miller,  87  Texas, 
359;  Livingston  v.  Xoe,  69  Tenn.  55;  Morris  v.  Gentry, 
89  X.  C,  248;  Pattee  v.  Thomas,  58  Mo.  163. 

It  would  seem  settled  upon  the  authority  of  the  cases 
above  referred  to,  that  the  orders  and  judgments  of  the 
probate  courts,  cannot  be  attacked  in  a  collateral  proceed- 
ing where  the  jurisdiction  of  the  probate  court  appears 
and  fraud  is  not  charged,  as  in  this  case,  and  especially  is 
that  true  in  this  jurisdiction  where  probate  courts  are  held 
to  be  courts  of  record,  and  their  orders,  judgments  or  de- 
crees must  be  respected  until  set  aside  in  a  direct  pro- 
ceeding. So  far  as  the  record  shows  there  never  was  any 
attempt,  in  a  direct  proceeding,  to  set  aside  the  order  and 
judgment  of  the  probate  court  pursuant  to  which  Arizona 
U.  Gamble,  duly  ap|)ointed  guardian  for  the  purpose,  sold 
and  conveyed  the  interests  of  the  minor  heirs  to  J.  C.  Lea 
and  C.  D.  Bonnov,  for  a  consideration  of  one  thousand 
and  fifty  dollars.  This  being  true,  the  interests  of 
the  heirs,  appellees,  here,  would  appear  to  liave  been  com- 
pletely invested  bv  the  conveyance,  to  Loa  and  Bonney, 
and  if  so  thev  cannot  recover  in  this  suit. 

It  is  contended,  that  the  law  of  1882.  is  not  applic- 
able to  the  real  estate  of  minor  heirs  of  an  intestate  es- 
tate, and  that  if  said  act  is  construed  to  be  applic- 
2  able  to  such  property,  the  act  of  1882,  is  repealed 
pro  tanio  by  the  act  of  1884,  Sections  2066  and 
2086,  C,  L..  1897,  being  the  portions  of  the  act  of  1884, 
relied  upon  by  appellees. 

The  act  of  1882,  if  applicable  at  all,  is  of  general 
application,  as  it  is  not  limited  to  any  particular  class  of 
real  estate  so  long  as  it  is  th^  properly  of  minor  heirs. 
When  Gamble  died,  the  title  to  his  real  estate  immediate- 
ly ves^d  in  his  widow  and  minor   children,    subject,  of 
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course,  to  the  contingency  of  sale  to  satisfy  creditors.  In 
some  states  the  statutes  proride  a  distinction  between  real 
estate  thus  situated  and  that  which  descends  to  heirs  bv 
will,  but  we  find  no  such  distinction  provided  for  under 
the  act  of  1882. 

The  act  of  1884,  is  a  comprehensive  act  relating  to 
administration  and  settlement  of  estates  of  deceased  per- 
sons, and  Section  2066,  provides  that  proceedinjrs  for  the 
sale  of  the  real  estate  of  deceased  persons  to  pay  debts, 
shall  be  brought  in  the  district  court.  The  contention 
of  counsel  for  the  appellees,  is,  that  the  proceeding  in 
the  probate  court  of  Lincoln  county  was  a  proceeding  to 
sell  lands  to  pay  debts  and  therefore  cognizable  only  in 
the  district  court. 

We  cannot  agree  with  counsel  in  this  contention,  for 
while  the  fact  of  the  existence  of  unpaid  debts  was  referred 
to  as  one  reason  why  the  lands  should  be  sold,  the  protec- 
tion of  the  beneficial  interests  of  the  minor  heirs  was  also 
set  up,  and  the  relief  prayed  for  was  the  sale  of  the  land 
for  the  benefit  of  the  minor  heirs.  The  sale  of  land  for 
the  benefit  of  minor  heirs,  is  provided  for  in  the  act  of 
1884  except  incidentally  and  the  sale  of  lands  of  deced- 
ents to  pay  debts  is  provided  for  in  the  act  of  1884  but 
not  in  the  act  of  1882,  except  incidentally,  and  therefore 
there  is  no  repugnance  bet^^een  the  two,  as  would,  cause 
the  latter  law  to  operate  as  a  repeal  of  the  former.  Both 
may  stand  together  and  be  eflFective  and  in  a  proper  case 
it  is  iho  duty  of  the  court  to  sustain  both. 

*  Tlio  act  of  18S4  does  not  contain  a  repealing  clause, 
tlierefore,  there  was  no  direct  repeal  of  the  act  of  1882, 
and  if  any  portion  of  that  act  was  repealed,  it  must  be  by 
implication. 

"But  repeals  by  implication  are  not  favored,  and 
when  two  statutes  cover  in  whole  or  in  part  the  whole 
matter  and  are  not  absolutely  irreconcilable,  effect  should 
he  triven  if  y>ossihle  to  both  of  them.'*  TT.  S.  v.  Qreathouse, 
166  F.  S.,  601  :  citing  Frost  v.  Wenie,  157  U.  S.,  16:  F. 
S.  V.  Healey,  160,  F.  S.  36. 

"The  rules  for  construing  statutes  in  like  cases  with 
the  present  are  so  well  understood  as  to  need  no  citation 
of  authorities     Thev  are:  First,  That  the  effect  shall  be 
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given  to  all  the  words  of  a  statute  where  this  is  possible 
without  conflict;  Second,  That  as  regards  statutes  in  pari 
materia  of  different  dates^  the  last  shall  repeal  the  first 
only  when  there  are  express  terms  of  repeal^  or  where  the 
implication  of  a  repeal  is  a  necessary  one.  When  repeal  by 
implication  is  relied  on^  it  must  be  impossible  for  both 
provisions  under  consideration  to  standi  because  one  nec- 
essarily destroys  the  other.  If  both  can  stand  by  any 
reasonable  construction^  that  construction  must  be  adopt- 
ed." Wihnont  v.  Mudge,  103,  U.  S.,  217;  Bailway  Com- 
pany V.  United  States,  127,  TJ.  S.  406. 

"Implied  repeals  are  not  favored,  and  where  they  ex- 
ist, the  implication  must  be  necessary.  There  must  be  a 
positive  repugnance  between  the  old  and  the  new.  ^^Cort- 
sey  V.  Territory,  7  N.  M.,  99. 

The  failure  of  the  legislature  to  attach  a  repealing 
clause  to  the  act  of  1884,  is  worthy  of  consideration  as 
indicating  that  it  was  not  tlie  legislative  intent  to  repeal 
the  act  of  1882,  and  wlien  it  is  remembered  that  minor 
heirs  may  inherit  real  estate  from  deceased  relatives, 
where  no  indebtedness  exists  or  where,  for  other  reasons 
it  is  not  nec(»ssary  or  desirable  to  incur  the  expense  of  ad- 
ministration or  invoke  the  jurisdiction  of  the  district  court 
for  the  sale  of  lands,  it  is  reasonable  to  conclude  that  the 
legislature  did  not  intend  to  disturb  the  act  of  1882. 

Attention  is  directed  to  See.  •?()r)o,  C.  L.  1S07,  also  a 
portion  of  the  act  of  1882. 

^\Sec.  205.*).  All  sales* heretofore  made  bv  orders  and 
d(H?rees  of  j)rol)ate  courts  within  this  territorv*,  under  and 
hv  virt\ie  of  Section  one  thousand  and  thirtA'-one,  are 
hereby  confirme<l  and  ratified.'^ 

This  section  clearly  implies  that  the  legislature  in- 
tc^nded  to  continue  the  autlioritv  of  those  courts  to  make 
such  sales  when  the  law  of  18cS2  was  enacted,  and  Sec. 
n.  Chap.  114,  of  tbe  Laws  of  1905,  directs  the  recogni- 
tion of  all  laws  in  relation  to  the  sale  of  real  estate  of  in- 
fants as  still  in  forc^e  and  unrepealed  bv  the  Code.  Sec. 
2(i8r)  C.  L.  1897. 

The  conclusions  reached  upon  the  third  assignment 
of  error  and  above  stated,  renders  the  consideration  of  the 
other  assiirnnients  unneeessarv.  hut  it  niav  be  well  to  sav. 
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that  this  disposition  of  the  case  seems  to  meet  the  ends  of 
justice  upon  the  merits  of  the  case.  While  it  is  the  duty 
of  courts  to  guard  the  interests  of  minor  heirs,  the  rights 
of  innocent  purchasers  must  not  be  ignored.  The  evidence 
shows  that  the  land  was  sold  by  the  legally  authorized 
guardian  of  the  appellees  by  order  of  the  probate  court 
as  provided  by  law;  that  one  thousand  and  fifty  dollars 
were  paid  therefor  by  the  purchaser,  no  fraud  being 
charged  or  proven,  and  that  the  purchaser  obtained  a  war- 
ranty deed  which  has  been  upon  record  since  December 
7th,  1888.  If  the  judgment  of  the  probate  court  had  been 
challenged  in  a  direct  proceeding  the  rights  of  third  par- 
ties would  not  be  jeopardized  as  they  now  are  in  this  pro- 
c*»eding  in  ejectment,  wherein,  in  event  of  a  recovery  by 
the  appellees  they  would  obtain  the  land,  damages  for 
its  retention,  and  still  retain  the  purchase  price,  which  in 
this  proceeding,  they  are  presmned  to  have  had  the  benefit 
of.  Thus  the  wisdom  of  the  law  upholding  judgments 
of  the  courts  against  collateral  attacks  after  the  rights  of 
third  parties  have  attached  thereunder,  without  fraud  and 
where  jurisdiction  of  the  court  rendering  the  judgm«it 
appears,  is  quite  apparent.  In  the  eyes  of  the  law  these 
a})i)ollees  were  in  court  by  their  legally  appointed  guar- 
dian nearly  twenty  \'ears  affo  when  the  order  of  sale  was 
iiijido.  They  obtalncKl  through  their  legal  representative  the 
value  of  their  interests  at  the  sale  imder  the  judgment, 
and  in  such  ease,  every  legal  prt^sumption  in  favor  of  the 
regularity  of  the  procwding  and  judgment  in  the  ab- 
sence of  fraud,  should  be  indulged. 

The  judgment  of  the  court  l)elow,  will  be  reversed 
with  costs,  and  it  is  so  ordered. 

William  J.  Mills,  C.  J.,  Frank  W.  Parker,  A.  J.,  Ira 
A.  Abbott,  A.  J.,  Edward  A.  Maiin,  A.  J.,  concur. 

Po{)e,  .\.  J.,  having  tried  the  case  below  did  not  par- 
ticipate in  this  decision. 
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[No.  in^  August  29,  1906.] 

TEKRITORY     OF     NEW     MEXICO,     Appellant,     v. 
FRANK   A.   HTJBBELL,   Appellee. 

SYLLABUS. 

In  indictments  for  the  obtaining  of  money  by  false  pre- 
tenses, the  indictment  must  allege  the  ownership  of  the 
property,  unless  there  is  some  legal  excuse  stated  in  the 
indictment  for  omitting  such  allegation. 

Error  to  district  court  of  Bernalillo  county,  be- 
fore  Ira  A.  Abbott,  Associate  Justice.  AflBrmed. 

F.  W.  Clancy  and  William  C.  Reid.  for  appellant. 

Various  objections  were  urged  to  the  indictment,  but 
it  is  believed  that  only  one  of  them  requires  any  consider- 
ation by  counsel  on  this  appeal,  that  being  the  one  upon 
which,  as  we  understand,  the  indictment  was  quashed. 
That  objection  is  that  the  indictment  while  it  charges 
that  the  defendant  feloniously  and  with  intent  to  defraud 
by  means  of  the  false  pretenses  set  forth  in  the  accounts, 
obtained  from  the  county  of  Bernalillo  the  three  sums  of 
six  hundred  and  seventy-five  dollars  each,  does  not  in 
terms  allege  that  those  dollars  were  the  property  of  the 
county  of  Bernalillo. 

The  statute  under  which  the  indictment  was  drawn, 
is  to  be  found  in  Section  1131  of  the  Compiled  Laws  of 
1897,  and  so  much  of  it  as  is  material,  is  as  follows: 

"If  any  person  shall  designedly,  by  any  false  pre- 
tense, or  by  any  privy  or  false  token,  and  with  intent  to 
defraud,  o])tain  from  any  other  person  any  money  or 
goods,  wares,  or  merchandise  or  other  property  *  *  *  he 
shall  be  punished  by  imprisonment,  etc." 

Sections  (58,   79,   1115,   1122,    1125    and 
1133  of  the  Compiled  Laws  of  1897. 

Til  is  is  a  question  which  has  never  been  passed  upon, 
in  this  court  in  Xew  Mexico,  and  the  court  is  free,  if  it 
se(«  fit  to  do  so,  to  disregard  precedents  and  pass  upon 
the  sufficiency  of  this  indictment  upon  principle  and 
sound  reasoning,  without  regard  to  narrow  technicalities 
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or  artificial  strictures  of  construction  as  to  criminal  plearl- 


m<r^. 


St^t<*  V.  Boon,  49  X.  C,  4G3;  People  v. 
Skidmore,  123  Cal  267;  State  v.  Knowlton, 
11  Wash.  512;  State  v.  Balliet,  63  Kan.  707. 

W11.LIA.M  B.  Childers,  for  appellee. 

The  principles  enunciated  by  the  supreme  court  of 
the  United  States  as  to  what  is  necessary  to  make  a 
good  indictment,  under  the  constitution  and  the  common 
law,  and  where  tlie  offense  is  statutory,  absolutely  settles 
this  pi»p<>{>iti()n  against  the  appellant.  It  is  not  neces- 
sary to  quote  at  leuj:rth  from  them. 

United  States  v.  Cniikshank,  92  U.  S. 
:)42 ;  United  States  v.  Sinnnons,  96  Id.  360 ; 
Commonwealth  v.  Bean,  11  Id.  414;  Com- 
monwealth V.  Bean,  14  Gray  (Mass.)  52; 
(\)mmonwealth  v.  Filburn,  119  Mass.  297 ; 
See,  3  Syllabus,  Dig.  U.  S. :  Reports,  U.  S. 
V.  Carroll,  j).  4115,  and  10  Hose  Xotes,  363. 
See  also  the  following  authorities  on  this  particular 
crime : 

I   ^[cCMainV   Trim.   Law,   Sec.   698,    699, 
:()•>:  2  \Vhart(m's  Crim.  Law,  Sec.  1223;  State 
V.  Blizzard   (Md.)   17  Atlantic  271;  Monlie  v. 
State   (Fla.)    20  Southern  554;    Kennedy    v. 
State,  :U   Ohio  St.  318;  Cain  v.  State,  2'2  S. 
W.   9:)1:   State  v.   McChesnev.  90    Mo.    121; 
State  V.   TTolin,  93   Mo.   190. 
**lt  is  not  enough  to  allege  the  nuiking  of  the  false 
pretense,  and  the  ohtaining  of  the  property  by  the  de- 
fendant, hut  it  must  l)e  spivilically  i-harged  that  the  other 
party  wa<  induce<l  t-o  })art  with  his  property  by  reason  of 
such  ])n'tenses,  IxM'ng  deceived  thereby  *  *'' 

1  ^ileClain's  Crim.  Law,  Sec.  684;  2  Bish- 
op on   Criminal    Pro.   See.    174. 
As  to  the  necessity  for  allegations  of  dei-eption  see  the 
follow! nn-  comparatively  recent  cases: 

Commonwealth  v.  Dun  lea  vy  (Ma^s.)  26 
X.  E.  870:  State  v.  Cameron,  22  S.  W.  1024 
(Mo.);    State   v.    EaMiolds,   17    S.    W.    322 
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(Mo.);  State  v.  Cain,  23  S.  W.  763   (Mo.); 
State  V.  Terry,  19  S.  W.  207  (Mo.). 

REPLY   BRIEF. 

The  indictment  alleges  that  the  money  was  obtained 
from  the  county,  Avliich  necessarily  shows  the  ownership 
because,  under  our  system,  the  county  cannot  be  in  pos- 
sesvsion  of  anv  monev  which  does  not  belong  to  it. 

As  to  the.  necessity  of  alleging  in  terms  that,  the 
ooimty  commissioners  were  deceived  by  the  false'  accounts. 

19  Cyc.  430  and  Notes;  8  Ericy.  PI.  & 
Pr.  872  and  Notes;  1  Wharton^s  Precedents, 
No.  528  and  Note  d;  also  Nos.  532  to 
53():  Bishop's  Directions  and  Forms,  Sees. 
418   to  428. 

STATEMENT  OF  FACTS. 

The  record  discloses  that  on  September  29th,  1905. 
the  grand  jurv-  of  Bernalillo  coimty  returned  an  indict- 
ment against  the  appellee  charging  him  with  having  ob- 
tained money  under  false  pretenses  from  the  county  of 
Bernalillo.  The  indictment  contains  three  counts  which 
are  substfuitially  similar,  except  that  each  of  them  charges 
that  a  separate  offelise  was  conmiittt^d  on  different  days, 
to-wit:  April  1st,  1901,  January  Oth.  1902  and  October 
5th,  1902. 

The  defendant  demurred  to  and  file<l  a  motion  to 
quash  the  indictment,  and  tliereafter  the  demurrer  was 
sustained,  and  the  motion  to  quash  granted  and  the  de- 
fendant discharged,  uj)on  the  ground  that  the  indictment 
fails  to  st^te  the  ownership  of  the  pro]K»rty  alleged  to 
have  been  obtained  by  defendant. 

OPINION   OP  THE  COURT. 

MILLS,  r.  J. — The  appeal  in  this  case  is  brought  by 
tlie  Territory-,  [)laiutiff  below,  under  the  provision  of  Sec*. 
'*,411,  Com])i]ed  Laws  of  1897,  wliich  allows  a  prosecut- 
ing altonu'v  to  appeal  to  the  supreme  court  if  he  so  de- 
sires wlien  an  indictment  is  quashefl  or  judged  insufficient 
on  demurrer. 
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The  demurrer  contains  four  grounds  the  last  of 
which  that  *^the  indictment  fails  to  state  the  ownership 
of  the  property''  being  the  one  on  which  the  trial  court 
based  its  decision  sustaining  the  demurrer. 

Each  of  the  counts  charged  that  the  appellee  did  pre- 
sent a  certain  account  to  the  board  of  coun^  commission- 
ers of  Bernalillo  county,  with  intent  to  defraud  and  did 
"obtain  from  the  said  county  of  Bernalillo,  the  sum  of  six 
hundred  and  seventy-five  dollars/'  but  it  nowhere  alleges 
that  the  money  so  obtained  belonged  to  or  was  the  prop- 
erty of  the  county  of  Bernalillo. 

Appellant  in  his  brief  says  that :  "It  must  be  admitted 
that  under  statutes  similar  to  ours  with  regard  to  false 
pretenses,  the  great  weight  of  authority  is  that  'an  indict- 
ment which  charges  the  obtaining  of  money  by  false  pre- 
tenses, is  fatally  defective  if  it  does  not  distinctly  set  out 
the  ownership  of  the  money.' "  We  agree  with  this  state- 
ment of  counsel  for  appellant. 

In  United  States  v.  Cruikshank,  et  al.,  92  U.  S.,  557, 
the  supreme  court  of  the  United  States,  says:  "In  crimi- 
nal cases,  prosecuted  under  the  laws  of  the  United  States, 
the  accused  has  the  constitutional  right  'to  be  informed 
of  the  nature  and  cause  of  the  accusation.'"  Amend  VI. 
In  United  States  v.  Mills,  7  Pet.  142,  this  was  construed 
to  mean,  that  the  indictment  must  sot  forth  the  offense 
"with  clearness  and  all  necessary  certainty,  to  apprise 
the  accused  of  the  crime  with  which  he  stands  charged;" 
and  in  United  States  v.  Cook,  17  Wall.  174  that  "ever>^ 
ingredient  of  which  the  offence  is  composed  must  be  ac- 
curately and  'clearly  alleged.'" 

It  is  an  elementary  principle  of  criminal  pleading, 
that  where  the  definition  of  an  offence,  whether  it  be  at 
common  law,  or  by  statute,  "includes  generic  terms,"  "it 
is  not  sufficient  that  the  indictment  shall  charge  the  of- 
fence in  the  same  generic  terms  as  in  the  definition;  but 
it  must  state  the  species:  it  must  descend  to  particulars.'' 
L.  Arch.  Cr.  Pr.  and  PI.  291.  The  object  of  the  indict- 
ment is,  first,  to  furnish  the  accused  with  such  a  descrip- 
tion of  the  charge  against  him  as  will  enable  him  to  make 
his  defense,  ftnd  avail  himself  of  his  conviction  or  acquit- 
tal for  |)rotection  against  a  further  prosecution  for    the 
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same  cause;  and  second,  to  inform  the  court  of  the  facts 
alleged,  so  that  it  may  decide  whether  they  are  sufficient 
in  law  to  support  a  conviction,  if  one  should  be  had.  For 
this,  facts  are  to  be  stated,  not  conclusions  of  law  alone. 
A  crime  is  made  up  of  acts  and  intent;  these  must  be 
set  forth  in  the  indictment  with  reasonable  particularity 
of  time,  place  and  circumstances." 

The  indictment  in  this  case  was  brought  under  Sec. 
1,131,  Compiled  Laws  of  1897,  and  while  there  is  nothing 
in  the  statute  as  to  the  ownership  of  the  property,  it  is 
not  unnecessary  to  aver  such  ownership.  The  statute  "in- 
cludes generic  terms." 

In  indictments  for  the  obtaining  of  money  by  false 
pretenses,  the  indictment  must  allege  the  ownership  of  the 
property,  unless  there  is  some  legal  excuse  stated  in  the 
indictment,  for  omitting  such  allegation,  2  Bishop  Crim. 
Pro.  3175;  8  E.  P.  &  P.,  p.  877. 

It  is  needless  to  pursue  the  argument  further.  The 
conclusion  is  irresistible,  that  the  counts  are  too  vague 
and  general  in  not  stating  the  ownership  of  the  money 
alleged  to  have  been  obtained  by  false  pretenses,  no  legal 
excuse  being  stated  in  the  indictment  for  the  omission. 
The  counts  lack  the  certainty  and  precision  required  by 
the  established  rules  of  criminal  pleading.  It  follows,  that 
they  are  not  good  and  sufficient  in  law,  and  the  judgment 
of  the  lower  court  is  therefore  affirmed,  and  it  is  so  or- 
dered. 

Frank  W.  Parker,  A.  J.,  John  R.  McFie,  A.  J.,  Ed- 
ward  A.  Mann,  A.  J.,  concur. 

Abbott.  A.  J.,  having  tried  the  case  below  took  no 
part  in  this  decision,  nor  did  Pope,  A  .J,,  who  was  absent 
when  this  opinion  was  handed  down. 
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ACCOUNT   STATED. 

When  Binding — No  Defense  to  Note  Sued  on. — An  account 
stated  is  binding  upon  the  parties  thereto  only 
as  to  the  items  actually  included  in  the  stated 
account,  and  it  is  no  defense  to  a  note  sued  upon 
that  there  was  an  account  stated  between  the  maker  and 
the  payee  of  the  note  after  the  same  was  due  and  a  set- 
tlement of  the  account  so  stated,  where  it  does  not  ap- 
pear that  the  note  sued  on  was  Included  in  the  stated 

account  and  settlement. — Newhall  v.  Field,  82 

ADMINISTRATOR. 

1  Power  of  Removal. — A  probate  court  has  power  to  re- 
examine the  facts  upon  which  an  administratrix  has 
been  ai)i)ointed  and  to  remove  her  if  she  be  not  entitled 
to  such  administration. — Koury  v.  Costlllo,  26. 

2  Judgments — Estates  of  Deceased  Persons. — In  the  case  at 
bar,  irrespective  of  the  statute,  (Sec.  3021,  Compiled  Laws 
of  1S97),  which  provides  that  in  a  suit  by  or  against  the 
heirs,  executors,  administrators  or  assigns  of  a  deceased 
person,  an  opposite  party  shah  not  obtain  a  judgment 
on  his  own  evidence.  In  respect  to  any  matter  occurring 
before  the  death  of  the  deceased  person,  unless  such 
evidence  is  corroborated  by  some  other  material  evi- 
dence, the  defendants  have  not  proved  by  a  preponder- 
ance of  the  evidence,  that  the  note  sued  on  was  not  to 
become  due  and  payable,  until  all  the  suits  were  Anally 
dis])ose(l  of. — Johnston  v.  Baca,  MoS. 

APPEAL. 

1  Sufficiency  of  Complaint — How  Tested  Upon. — Upon  appeal 
from  a  judgment  upon  default  the  sufficiency  of  the  com- 
l)laint  is  to  be  tested  as  upon  demurrer,  and  if  the  allega- 
tions of  the  complaint  are  insufficient  to  sustain  the  judg- 
ment, the  same  will  be  reversed. — Dame  v.  Improvement 
Co.,    10. 

2  Remedy  for  Erroneous  Refusal  of — By  Mandamus. — The 
remedy  for  the  erroneous  refusal  of  an  appeal  or  super- 
sedeas is  by  mandamus  and  not  by  writ  of  error. — Gu- 
tierrez V.  Territory,  ?>0. 

3  Assignment  That  Court  Erred  in  Giving  Certain  Instruc- 
tions, Not  Specifying  the  Vice,  Will  Not  Be  Considered 
on  Appeal. — Assignments  that  the  court  erred  in  the  5th, 
Gth,  12th.  i:Uh,  11th  and  15th  paragraphs  of  his  instruc- 
tions to  the  jury,  not  specifying  the  vice  or  error  in  such 
charges,  will  not  be  considered  on  api)eal. — Territory  v. 
Clark,    5fi. 
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4  Substantial  Conflict  of  EvFdence — Conviction  Not  Re- 
versed on  Appeal. — Where,  in  a  prosecution  for  larceny 
of  a  horse,  there  was  a  substantial  conflict  in  the  evi- 
dence, a  conviction  will  not  be  reversed  on  appeal  as  un- 
supported by  the  evidence. — Id.  59. 

5  Objection  to  Introduction  of  Evidence  Not  Made  at  Trial 
— Not  Considered  on  Appeal. — ^Where  no  objection  is 
made  at  the  trial  to  the  admission  of  evidence  nor  ex- 
ception saved  thereto,  we  will  not  consider  the  same 
on  appeal. — Territory  v.  Elaton,  79. 

6  Order  of  District  Court  Made  in  Obedience  to  Mandate 
of  Suprenne  Court — Not  Reviewable  on  Appeal. — An  or- 
der of  the  District  Court  made  in  obedience  to  a  man- 
date issued  out  of  this  court  is  not  reviewable  by  appeal; 
and  this  court  will  not  consider  such  an  appeal  only  so 
far  as  is  necessary  to  determine  whether  the  order  of 
the  District  Court  follows  the  mandate,  and  if  it  is  found 
to  do  so,  the  appeal  wi..  be  dismissed. — Champion  v. 
Rice,   236. 

7  Verdict  of  Jury — Conclusive  on  Appeal. — ^Where  the  ques- 
tions at  issue  were  whether  a  patrol  contract  provided 
that  plaintiff  should  receive  a  reasonable  compensation 
or  a  definite  amount  for  certain  legal  services,  and,  if 
the  latter,  whether  the  contract  was  afterward  modified, 
and,  if  not,  w^hether  plaintiff  had  been  paid  in  full,  the 
verdict  of  the  jury  for  defendants  was  a  determination 
of  these  issues,  which  was  conclusive  on  appeal. — Cun- 
ningham V.  Springer,  259. 

8  Not  Considered  on  Appeal. — Questions  of  law  not  brought 
to  the  attention  of  the  court  in  proper  form  at  the  trial 
of  a  cause,  will  not  be  considered  by  this  court  on  appeal 
or  writ  of  error. — Lund   v.   Ozanne^   293. 

9  Questions  Not  Presented — Not  Reversed  on  Appeal. — 
Questions  not  presented  to  the  court  below  in  the  proper 
way  nor  to  this  court  by  assignment  of  error  are  not 
the  subjects  of  review  by  this  court. — Chaves  v.  Lucero, 
368. 

10  Proceedings  In  Lower  Court — Issues  Not  Determined. — 
Where  there  had  never  been  a  trial  upon  the  merits  of 
the  original  cause  of  action,  such  matter  will  still  be  be- 
fore the  lower  court  upon  the  remanding  of  the  cause, 
and  where  matter  is  set  up  in  a  supplemental  complaint 
after  the  remand,  the  mandate  could  not  refer  to  issues 
thus  raised  for  the  first  time,  so  as  to  prohibit  their 
consideration. — United   States  v.  Irrigation  Co.,  387. 

11  Mandate  to  Lower  Court — Jurisdiction  After  Remand. — 
Where  the  lower  court  had  jurisdiction  both  of  the  par- 
ties and  the  subject  matter,  it  did  not  lose  either  by  the 
remanding  of  the  cause  by  the  Supreme  Court  on  appeal. 
Id..  389. 

l.**     When  Pending  Appeal,  Events  Occur  Which  Make  Relief 
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Impossible — Appeal  Dismissed. — ^When  pending  an  appeal 
an  event  occurs  without  fault  of  appellee,  which  renders 
it  impossible  for  the  court  snould  its  decision  be  favor- 
able to  appellant,  to  grant  him  any  effectual  relief  what- 
ever, the  court  upon  that  fact  being  brought  to  its  knowl- 
edge will  not  proceed  to  formal  judgment  but  wilU  dis- 
miss the  appeal. — Hubbell  v.  Dame,  467. 
ATTORNEYS. 

1  Fees  of — When  Not  Awarded  as  Costs  or  Otherwise. — 
In  the  absence  of  any  allegation  and  proof  of  an  agree- 
ment to  pay  counsel  fees,  such  fees  cannot,  unless  spe- 
cially provided  for  by  statute,  be  awarded  either  as  costs 
or  otherwise. — Dame  v.  Improvement  Co.,  10. 

2  Harmiless  Error  to  Exclude  Evidence  of  Value  Where 
Jury  Found  There  Was  a  Stipulated  Contract  Fee. — 
Where,  in  an  action  for  the  value  of  ah  attorney's  ser- 
vices, the  jury  found  that  there  was  a  special  contract 
as  to  plaintiff's  compensation  and  that  he  had  been  paid 
in  full,  the  exclusion  of  evidence  as  to  the  value  of  the 
services  and  the  value  of  the  property  involved  in  the 
litigation  in  which  they  were  rendered  was  harmless. — 
Cunningham  v.  Springer,  260. 

3  Cannot  Transfer  Executory  Agreement  for  Services  With- 
out Consent; — An  attorney  at  law  cannot  transfer  to  an- 
other, without  the  consent  of  his  client,  an  executory 
agreement,  whereby  he  undertakes  to  supply  profession- 
al services  and  ability. — Johnston  v.  Baca,  338. 

4  Negligence  of — No  Excuse  for  Default. — Where  a  judg- 
ment has  been  rendered  against  a  defendant  for  want  of 
an  answer,  he  cannot  plead  the  negligence  of  his  attor- 
neys as  ground  for  a  motion  to  set  aside  the  judgment. — 
United  States  v.  Irrigation  Co.,  390. 

5  No  Cause  of  Action  Stated. — Testing  the  complaint  in 
this  cause  by  the  foregoing  rule,  the  same  stated  no  cause 
of  action  for  either  attorney's  fees  or  the  principal  of  the 
bonds  sued  on. — Dame  v.  Reduction  and  Improvement 
Co.,  10. 

BANKS. 

1  Assessment  of  Capital  Stock — National  Bank. — Assess- 
ments of  capital  stock  of  a  National  Banking  Association 
must  be  made  against  each  individual  shareholder  and 
not  as  a  whole  against  the  bank. — Bank  v.  Albright,  514. 

2  Real  Estate  Owned  By  Bank — Assessed  Against  Bank. — 
Rate  of  Assessment. — Real  estate  owned  by  a  National 
Banking  Association,  must  be  assessed  against  the  bank, 
but  it  must  not  be  assessed  at  a  higher  percentage  than 
other  real  estate  of  the  same  class  and  character  situated 
in  the  county  and  municipality  Where  the  tax  is  sought 
to  be  levied. — Id.  514. 

3  Assessor — Not  Restrained. — ^In  the  case  at  bar,  it  was 
error  to  restrain  the  assessor  and  collector  of  Bernalillo 
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county,  from  making  any  new  and  additional  assessment 
of  the  capital  stock  and  property  of  the  bank,  for  until 
the  assessment  is  made  and  a  tax  levied  thereon,  no  one 
is  injured  and  suit  will  not  lie;  and  until  the  assessment 
is  made,  it  cannot  be  determined  whether  or  not  it  is  a 
proper  one. — Id.,  515. 
BILLS    OF    EXCHANGE. 

1  Managing  Agent — Mining  Corporation — No  Power  to 
Draw. — The  managing  agent  of  a  mining  corporation  has 
no  Implied  power  to  pledge  the  credit  of  his  principal 
by  drawing  and  cashing  bills  of  exchange,  and  if  he  does 
so  it  must  be  by  reason  of  some  special  authorization. — 
Bank  v.  Mining  Co.,  424. 

2  Discount  at  Peril. — One  who  discounts  a  bill  of  exchange 
drawn  by  the  managing  agent  of  a  mining  corporation 
in  the  name  of  the  principal,  without  inquiring  into  the 
authority  of  the  agent,  does  so  at   his  peril. — Id.,  424. 

CESTUI   QUE  TRUST. 

1  Equitable  Remedy  Allowed. — The  equitable  remedy,  giv- 
en a  cestui  que  trust  to"  follow  trust  funds  into  property 
in  which  they  may  have  been  fraudulently  invested  by 
his  trustee  Is  not  taken  away  by  statutory  provisions  af- 
fording a  remedy  by  attachment  or  garnishment,  but  the 
legal  and  equitable  remedies  are  to  be  considered  con- 
current.—Chaves  V.   Liicero,  369. 

2  Same — Fraud. — Nor  is  such  equitable  remedy  defeated  by 
the  fact  that  the  cestui  que  trust  might  sue  the  trustee 
and  his  bondsmen  and  enforce  his  claim  by  levy,  the  rule 
being  well  settled  that  the  defrauded  party  has  his  op- 
tion either  to  hold  the  trustee  personally  liable,  or  to 
follow  his  money  into  the  property  in  which  it  has  been 
invested.— Id.,  369. 

3  Same — Illegal  Agreement. — Xor  is  the  remedy  of  the  de- 
frauded cestui  que  trust  to  realize  out  of  such  property 
IJurchaFed  with  his  funds  affected  by  the  fact  that  the 
agreement  between  the  trustee  and  the  owner  of  such 
property  which  led  uj)  to  the  diversion  of  such  funds, 
was  an  illegal  one.  the  cestui  que  trust  having  been  no 
party  to  such  agreement. — Id.,  369. 

COMMISSION. 

1  Assessors  Not  Entitled  to  Commission  on  Giming  and 
Liquor  Licenses. — The  coimty  assessors  of  the  various 
count  i(»s.  since  the  enactment  and  taking  effect  of  Chapter 
I  OS,  Session  l^ws  of  1901,  are  not  entitled  to  a  commis- 
sion  upon  gaming  and  liquor  licenses  collected  in  their 

respcrtive  counties. — Sandoval  v.  County  Commissioners, 
-  •■»  -. 

2  County  Treasurers  Not  Entitled  to  Commission  on  Gam- 
inq  and  Liquor  Licenses. — A  county  treasurer  was  not 
entitled  to  a  commission  upon  monies  eollected  for  gam- 
iuLC  and  liquor  licences  during  the  period  intervening  be- 
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tween  the  act  of  March  9,  1901,  and  the  passage  of  Sec- 
tion 11,  Chapter  60,  Laws,  of  1905.— Hubbell    v.    County 
CoQimissioners,  546. 
COMMON    LAW. 

1  Statute  of  9  Anne — Judgment  of  Ouster — Part  of  Com- 
mon Law  of  Thjs  Territory. — The  ,statute  of  9  Anne 
which  provides  for  judgment  of  ouster,  fine  and  costs 
against  the  respondent  upon  an  information  in  the  nature 
of  Quo  Warranto,  is  a  part  of  the  common  law  of  this 
Territory. — Albright   v.  Territory  ex  rel.   Sandoval,   64. 

2  Under  That  Statute — Expiration  of  Term  of  Office — Writ 
Not  Dismissed. — Under  that  statute  the  expiration  of  the 
term  of  office  involved,  pending  the  determination  of  the 
cause,  does  net  work  a  dismissal  of  the  writ  of  error  from 
a  judgment  of  the  ouster. — Id.,  64. 

3  Judgment  of  Ouster  According  to  Law  of  Case  as  De- 
clared in  Territory  ex  rel.  Sandoval  v.  Albright. — The 
judgment  of  the  court  below,  in  so  far  as  it  adjudged 
ouster  against  the  respondent,  was  in  accordance  with 
the  law  of  this  case  as  declared  upon  the  former  appeal. 
Territory  ex  rel.,  Sandoval  v.  Albright,  78  Pac.  207.— Id.  64. 

4  Common  Law  Rule  as  to  Liability  of  R.  R.  Cos. — Killing 
Stock — Applicable — When. — The  common  law  rule,  as  to 
the  liability  of  railroad  companies  for  injury  to  stock,  ap- 
plies in  this  Territory,  except  in  so  far  as  it  has  been 
modified  by  statutory  enactment  and  judicial  determi- 
nation as  to  its  applicability  to  existing  conditions. — Ry. 
Co.  V.  Cazier,  131. 

CONSTITUTIONAL  LAW. 

Class  Legislation. — Chapter  40  of  the  Session  Laws  of 
1903,  is  not  class  legislation  within  the  meaning  of  the 
14th  amendment  of  the  constitution  of  the  United  States. 
— Territory   v.   Newman,  99. 

CONTRACT. 

1  Bill  of  Sale — Title. — Under  the  contract  between  the  par- 
ties of  May  20th,  1902,  and  the  bill  of  sale  given  after 
a  partial  delivery  of  the  animals,  the  title  and  ownership 
of  all  of  the  cattle  of  the  plaintiff  in  error  branded  S.  U. 
E,  and  (x),  and  also  those  brands,  vested  in  the  defend- 
ant in  error. — Barber  v.  Harper,  506. 

2  Direction  of  Verdict. — Where  upon  the  trial  of  a  replevin 
suit  brought  by  the  defendant  in  error,  for  the  possession 
of  two  animals  thus  branded,  found  in  the  possession  of 
the  plaintiff  in  error  after  partial  delivery,  the  contract 

.  of  sale  and  bill  of  sale  having  been  introduced  in  evidence 
and  undisputed,  it  was  not  error  for  the  court  below  to 
direct  a  verdict  for  the  plaintiff  in  that  court  under  the 
circumstances  of  this  case. — Id.,  506. 

3  Delievry  of  Animals. — The  delivery  of  horses  in  lieu  of 
undelivered  cattle  did  not  re-invest  plaintiff  in  error  with 
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title  and  ownership  of  the  undelivered  cattle,  thus  brand- 
ed.—Id..   506. 
CONSTRUED. 

1  Chap.  36  Laws  1901— Taxes^How  Applied.— While  Chap- 
ter 36,  Laws  of  1901,  provides  that  the  actual  expenses 
for  boarding  prisoners  shall  be  paid  in  full  before  any 
other  claims  against  the  general  county  fund  is  paid,  and 
before  any  pro  rata  distribution  Is  made  among  the  cred- 
itors of  the  county,  and  that  such  expenses  may  be  paid 
at  the  expiration  of  each  qtiarter,  it  nowhere  provides 
that  taxes  collected  for  one  year,  shall  be  used  to  pay 
the  debts  of  a  previous  year,  before  the  debts  of  the  year 
for  which  they  were  collected  are  paid. — Territory  v. 
County  Commissioners,  S9. 

2  Sub.  Sees.  81  (Sub.  Div.  33)  of  Sec.  2685  Comp.  L^iws  of 
1897 — Amendment  of  Course — Unite  Several  Causes  of 
Action.— <:;omp.  Laws  1897,  Sec.  2686,  Subd.  81,  provides 
that  any  pleading  may  be  once  amended  of  course  at  any 
time  before  expiration  of  the  period  for  answering,  and 
sub-division  33  provides  that  plaintiff  may  unite  in  the 
same  complaint  several  causes  of  action  arising  out  of 
the  same  transaction  connected  with  the  same  subject- 
matter.  After  foreclosure  of  a  deed  of  trust  the  grantor 
filed  a  bill  praying  for  redemption  on  payment  of  the 
amount  bid  and  interest,  and  before  answer  an  amended 
bill  was  filed  setting  up  facts  showing  limitauons,  and 
praying  for  a  can<:ellation  of  the  trustee's  deed  and,  the 
quieting  of  plaintiff's  title.  Held,  that  the  amendment 
should  have  been  permitted. — Bremen  Mining  Co.  v. 
Bremen,  111. 

3  Deed  of  Trust — Sec.  3938,  Comp.  Laws,  1897 — Powers  Con- 
ferred By. — Comp.  Laws  1897,  Sec.  3938,  giving  a  right 
of  redemption  after  foreclosure  of  a  deed  of  trust,  con- 
fers no  such  right  as  to  a  deed  of  trust  executed  before 
the  statute  took  effect. — Id.,  111. 

4  Act  of  Feb.  28,  1895 — Comp.  Laws,  Sees.  8-14  Community 
Ditches — involuntary — Public  Quasi  Corporations  With 
Ortiy  Statutory  Powers. — ^The  act  of  February  28,  1895, 
(C.  L.  Sees.  8-14).  construed  and  held  that  the  ditch  cor- 
porations thereby  created  were  involuntary  public  quasi- 
corporations,  with  no  powers  except  those  expressly  con- 
ferred by  statute  or  such  as  were  Impliedly  necessary  to 
the  performance  of  those  statutory  powers. — Candelarla 
v.  Vallejos,  147. 

CRIMINAL    LAW. 

1  Alternative — Indictment  Charging  in — Established  by 
Proof  of  One. — An  indictment  which  charges  the  commis- 
sion of  several  things  forbidden,  in  the  alternative, 
through  the  use  of  the  word  "or"  by  a  statute,  is  estab- 
lished by  proof  of  any  one  of  them,  although  they  are 


INDEX.  591 


charged  in  a  single  count  and  the  word  "and"  i«  used  in- 
stead of  "or." — Territory  v.  Netherlin,  491. 

2  Conspiracy — Common  Design. — Acts  and  declarations  of 
one  of  several  persons,  in  pursuance  of  a  common  design 
and  are  admissible  in  evidence  against  the  others  en- 
t.o  commit  a  crime,  are  the  acts  and  declarations  of  all, 
gaged  in  the  common  enterprise,  although  conspiracy  is 
not  specifically  charged;  pr*ovided  that  its  existence  shall 
be  established,  as  a  fact. — Territory  v.  Netherlin,  491. 

3  Embezzlement. — Section  1125,  C.  L.  1897,  construed,  and 
held  to  apply  to  embezzlements  by  others  than  public 
officials. — Territory  v.   Hale,  181. 

4  Same. — Under  Sec.  1125  C.  L.  1897,  in  an  indictment  for 
embezzlemetit  of  public  moneys  an  allegation  that  the  de- 
fendant "having  then  and  there  In  his  possession  the  sum 
of  (a  certain  number  of  dolars  in  money),  a  better  de- 
scription of  the  kinds  and  character  of  which  is  to  the 
grand  Jurors  unknown"  is  sufficient  both  as  to  description 
of  the  money  and  the  value  thereof. — Id.,  181. 

5  Same. — There  is  no  variance  between  an  allegation  of  em- 
bezzlement of  money  and  the  proof  where  the  proof  shows 
that  public  funds  were  deposited  in  a  bank  on  general 
deposit  and  the  embezzlement  was  accomplished  by  means 
of  drawing  checks  on  such  deposit. — Id.,  181. 

6  Same — Venue  In. — The  venue  in  embezzlement  is  proper- 
ly laid  in  the  county  where  the  possession  becomes  ad- 
verse to  the  owner. — Id.,  182. 

7  Evidence — Other  Instances  of  Larceny  Admitted. — It  is 
not  error  to  admit  evidence  of  the  possession  of  recently 
stolen  property  other  than  that  described  in  the  Indict- 
ment, but  taken  at  the  same  time  and  under  the  same 
circumstances  when  there  is  evidence  tending  to  show 
that  the  accused  was  also  in  possession  of  the  property 
described   in   the  indictment,  recently  after   the   theft. — 

.Territory  v.  Livingston,  318. 
S  Evidence  of  Former  Assault  Properly  Admitted. — Evi- 
dence of  an  assault  with  a  pistol  by  the  defendant  on  the 
woman  with  whose  murder  he  was  charged,  made  about 
three  years  prior  to  her  death,  was  properly  admitted. — 
Miera  v.  Territory,  193. 
9  Expressions  Used  in  Instructions — Qualified  By  Context. 
— Expressions  used  in  instructions  to  juries  should  be 
considered  as  qualified  by  the  context  and  other  In- 
structions.— Miera  v.  Territory,  193. 

FALSE    PRETENSES. 

10  Indictment  for  Obtaining  Money  Under  False  Pretenses 
Must  Allege  Ownership. — In  indictments  for  the  obtain- 
ing of  money  by  false  pretenses,  the  indictment  must  al- 
lege the  ownership  of  the  property,  .unless  there  is  some 
legal  excuse  stated  in  the  indictment  for  omitting  such 
allegation. — Territory  v.  Hubbell,  579. 
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11  Forgery — Sec.  1168,  C.  L.  1897 — A  Forgery  Statute.-^Sec. 
1168,  Compiled  Laws  of  1897,  which  provides  that  "every 
l)erson  who  shall  falsely  make,  alter,  forge,  or  counter- 
feit any  public  record,  or  any  certificate,  return  or  at- 
testation, which  may  be  received  as  legal  proof,  or  any 
charter,  letter  of  attorney,  policy  of  insurance,  bill  of 
lading,  bill  of  exchange,  promissory  note,  or  any  order, 
acquittance  or  discharge  for  money  ov  other  property,  or 
any  acceptance  of  a  bill  of  exchange,  or  promissory  note, 
or  any  accountable  receipt  for  moneys,  goods  or  other 
property  with  intent  to  injure  or  defraud  any  person,  shall 
be  punished  by  imprisonment  in  the  penitentiary,  etc.," 
is  a  forgery  statute  and  has  no  application  to  a  genuine 
certificate,  although  the  statements  made  therein  are 
untrue." — Territory  v.  Gutierrez,  312. 

12  Homicide — Justifiable — Court  Should  Instruct  Jury  What 
is — When — Officer  Killing  Another  When  Attempting  to 
Arrest  for  Felony. — The  court  should  instruct  the  jury  as 
to  what  constitutes  justifiable  homicide  in  the  case  of  an 
officer  who  kills  another  while  attempting  an  arrest  for 

felony,  and  where  there  is  evidence  tending  to  show  that  the 
deceased  was  attempting  to  kill  the  officer  or  members  of 
his  posse,  in  resisting  such  an  arrest. — Territory  v.  Gu- 
tierrez, 139. 

13  Homicide — Degrees  of  Murder — Instructions. — When  the 
evidence  of  eye  witnesses  to  a  homicide  is  to  the  effect 
that  the  killing  was  either  murder  in  the  first  or  second 
degrees,  or  justifiable,  it  is  error  to  submit  by  instruc- 
tions, the  third  degree  to  the  jury  for  its  consideration; 
and  if  the  jury  by  its  verdict  finds  the  defendant  guilty 
in  that  degree,  the  judgment  and  sentence  pronounced 
thereon  will  be  reversed  on  appeal. — Territory  v.  Hen- 
dricks, 300. 

14  Innocence — Always  Presumed. — It  is  error  to  instruct  the 
jury  that  the  killing  of  a  human  being  with  a  dangerous 
weapon  is  murder  in  the  second  degree,  unless  the  jury 
believe  that  the  killing  was  without  malice  in  fact.  The 
defendant  is  never  required  to  prove  his  innocence  but 
only  to  raise  a  reasonable  doubt  of  his  guilt. — Territory 
V.  Gutierrez,  138. 

15  Instruction — Material  Facts — Reasonable  Doubt. — An  in- 
struction which  charges  the  jury  that  if  all  the  material 
facts  are  not  proven  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt  or  if  for  any  other  reason  they  believe 
the  defendant  not  guilty  they  may  acquit  him,  is  not 
erroneous  when  given  in  connection  with  other  Instruc- 
tions which  coirectly  state  the  law  as  to  reasonable  doubt 
and  the  presumption  of  innocence. — Territory  v.  Living- 
ston, 318. 

IG     Instructions    Merely   Cumulative. — Courts   aie   not   bound 
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to  give   instructions,   which  even  if  correct,  are   merely 
cumulative. — Miera  v.  Territory,  194. 

17  Instructions — Duplicate — Not  Given. — Refusal  of  a  re- 
quested instruction  is  not  error,  where  its  substance  has 
already  been  given. — Cunningham  v.  Springer,  260. 

18  Larceny — Recently  Stolen  Property — Possession  of. — The 
possession  of  recently  stolen  property,  though  unexplain- 
ed, does  not  raise  a  presumption  as  to  the  guilt  of  the 
accused,  but  is  merely  a  circumstance  to  be  considered 
by  the  jury  and  given  by  them  such  w^eight  as  they  deem 
it  entitled  to.  Held,  that  the  instruction  given  was  not 
erroneous  when  taken  as  a  whole  and  in  connection  witli 
all  the  instructions  given  by  the  court. — Territory  v.  Liv- 
ingston, 318. 

19  Minor  Defects. — Where  no  demurrer  or  motion  to  quash 
an   indictment    is   filed    and    the    defendant    pleads    "Not 
Guilty'*   and   goes   to   trial,   any   minor   defects   and   inac-  , 
curacies    which    the   indictment    may   contain,   are   cured 
by  the  plea  and  judgment. — Territory  v.  Eaton,  79. 

20  Malice — Not  Presumed— May  Be  Implied— When.— The 
law  does  not  presume  malice  from  the  use  of  a  dangerous 
weai)cn  in  a  case  of  homicide;  but  such  use  is  a  circum- 
stance from  which  the  jury  may  imply  malice  if  borne 
out  by  all  the  facts  and  ciixiumstances  in  the  case. — Ter- 
ritory v.  Gutierrez,  138. 

21  Not  Error  to  Quote  in  Instructions  Entire  Section  of  Stat- 
ute Describing  Murder  in  Third  Degree. — It  was  not  error 
to  give  the  jury  the  entire  statute  description  of  murder 
in  the  third  degree,  although  a  portion  of  it  could,  on  the 
evidence,  have  no  relevancy  to  the  case  at  bar. — Miera 
v.   Territory,   193. 

22  Opinion  Testimony. — An  experienced  physician  who  held 
an  inquest  on  the  body  of  tne  woman  with  whose  murder 
the  defendant  was  charged  was  properly  permitted  to 
testify  that,  in  his  opinion  she  could  not  have  inflicted 
on  herself  the  wound  of  which  she  died,  and  that  she 
was  sitting  down  when  the  shot  was  fired. — Miera  v.  Ter- 
ritory, 193. 

2;^  Pardon — Suggestion  of  to  Jury  in  Criminal  Case. — A  sug- 
gestion made  to  the  jury  by  the  prosecuting  attorney  in 
his  argument,  in  reply  to  one  similarly  made  by  the  at- 
torney for  the  defendant,  to  the  effect  that  in  case  the 
defendant  should  be  convicted,  they  could  unite  with 
him  and  secure  a  pardon  for  a  certain  purpose,  was  im- 
proper, and  was,  on  that  ground  withdrawn  from  the  con- 
sideration of  the  jury  by  the  court;  but  it  was  not,  under 
those  circumstances  so  clearly  harmful  to  the  defendant 
as  to  warrant  a  reversal  of  judgment  by  this  court.— 
Territory  v.  Netherlin,  492. 

24     Plea  to  Indictment  Necessary  to  Valid  Trial   in  Criminal 
Case.— It    is   necessary   to   the  valid   trial   of  a  cause  be- 
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tween  the  Territory  and  one  charged  with  crime  that  the  de- 
fendant shall  plead  to  the  indictment. — Territory  v.  Gon- 
zales, 94. 

25  Plea  Withdrawn  for  Purpose  of  Filing  Demurrer — Not 
Reinstated  by  the  Overruling  of  the  Demurrer. — ^A  plea 
of  not  guilty  withdrawn  by  a  defendant  for  the  purpose 
of  filing  a  demurrer,  is  not,  in  the  absence  of  a  statute 
so  providing,  reinstated  or  restored  by  the  overruling  of 
the  demurrer  and  the  participation  of  lae  defendant,  wim- 
out  objection  in  the  ordinary  proceedings  of  trial. — Ter- 
ritory V.   Gonzales,  94. 

26  Race  Prejudice  in  Jury. — This  court  cannot  assume  thai 
the  defendant  did  not  have  a  trial  by  an  impartial  jury, 
to  which  he  was  entitled  under  the  Sixth  Amendment  of 
the  Constitution  of  the  United  States,  and  Section  3756 
of  the  Compiled  Laws  of  New  Mexico,  because  those 
summoned  as  talesmen  to  complete  the  panel  from  which 
the  trial  jury  was  selected,  included  a  smaller  percentage 
of  men  of  the  defendant's  race  than  the  district  from 
which  they  were  selected  contained,  or  because  persons 
of  the  defendant's  race  living  in  tne  immediate  vicinity 
of  the  court  house  in  which  the  trial  took  place  and 
who  were  legally  qualified  for  jury  duty  were  not  selected 
while  some  of  another  race  living  at  much  greater  dis- 
tance were  selected  and  summoned  to  complete  the  panel. 
—Id..   192. 

27  Same. — The   allegation   in   behalf   of   the   defendant   that 
there  was  discrimination  against  those  of  his  race  in  the 

selection  of  the  panel  from  which  the  jury  for  his  trial 
was  made  up  was  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States,  was  not 
sustained  by  any  evidence  introduced  or  tendered. — Id. 
193. 

28  Remarl(8  of  Counsel — Not  Evidence. — The  jury  was  prop- 
erly instructed  that  the  remarks  of  counsel  were  not 
to  be  regarded  as  evidence  and  that  their  verdict  must 
be  founded  solely  on  the  evidence  and  the  law  as  given 
by  the  court. — Miera  v.  Territory,  193. 

29  Witnesses — Defendant  Competent. — ^It  is  not  error  to  in- 
struct the  jury  that  although  the  law  makes  the  defend- 
ant a  competent  witnes  in  his  own  behalf  the  jury  are 
the  judges  of  the  weight  to  be  given  his  testimony,  where 
the  rule  is  laid  down  as  to  the  Interest  in  the  suit,  and 
made  applicable  to  all  the  witnesses  alike. — Territory 
v.  Livingston,  318. 

30  Witnesses  May  Be  Interrogated  on  Direct  Examination 
as  to  Inconsistent  Statements. — A  witness  may  be  asked 
on  direct  examination  if  he  did  not  make  statements  in- 
consistent with  those  testified  to,  when  the  party  is  tak- 
en by  surprise,  and  the  question  is  asked  for  the  purpose 
of  refreshing  the  witness*  recollection  and  inducing  him 
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to  correct  hi»  testimony. — Territory  v.  Ldvingston,  318. 
CORPORATIONS. 

1  Existence — Estoppel. — One  dealing  within  a  corporation 
as  such  is  estopped  to  deny  its  legal  existence. — Insur- 
ance Co.  V.  Mercantile  Co.,  243. 

2  Stockholder — Sustain  Action  in  His  Own  Name. — To  en- 
able a  stockholder  in  a  corporation  to  sustain  in  a  court 
of  equity,  in  his  own  name,  a  suit  founded  on  a  right  of 
action  existing  in  the  corporation  itself  and  in  which 
it  is  the  appropriate  plaintiff,  there  must  exist  and  be 
established  by  evidence  as  a  foundation  of  such  suit, 
some  actual  or  contemplated  action  by  the  directors,  or 
other  act. — Clark  v.  Mining  Co.,  416. 

DEPOSITIONS. 

Objection  to  Proceedings — Waiver. — Where  a  party  files 
cross-  interrogatories  and  participates  in  the  taking  of  a 
deposition,  he  thereby  waives  objection  to  the  commis- 
mission  under  which  the  deposition  was  taken. — Insur- 
ance Co.  V.  Mercantile  Co.,  243. 

DISCRETION. 

1  Abuse  of — Counsel  Intoxicated. — ^Where,  in  a  prosecution 
for  larceny,  the  court  suspended  the  trial  during  the  ex- 
amination of  the  first  witness  because  of  the  drunken- 
ness of  defendant's  counsel,  and  notified  both  defendant 
and  his  counsel  that  the  latter  would  not  be  allowed  to 
appear  in  the  case  in  a  drunken  condition,  and  that  de- 
fendant had  better  arrange  for  a  proper  defense,  and, 
when  the  session  w^as  resumed,  defendant  was  accom- 
panied by  the  same  counsel,  and  the  trial  proceeded 
without  further  reference  to  his  counsel's  incapacity — 
the  first  witness  being  fully  examined  by  defendant's 
counsel  after  the  resumption  of  the  trial — a  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground  that  defend- 
ant's attorney  was  drunk  during  the  trial  was  not  an 
abuse  of  discretion. — Territory  v.  Clark.  59. 

2  Power  to  APlow  Amendments. — The  power  of  the  district 
courts  to  permit  amendments  of  the  pleadings  is  discre- 
tionary, except  as  limited  by  statute,  and  it  was  not  an 
abuse  of  discretion  to  overrule  a  motion  to  amend  the 
complaint  in  the  case  at  bar,  under  the  circumstances 
stated  in  the  opinion. — Cunningham  v.  Fisk,  331. 


Absolute     on     Face — In    Fact      a     Mortgage:— Shown    By 
Parol    Evidence. — Parol   evidence  is  admissible  to  show 
that  a  deed  absolute  on  its  face  is  in  fact  a  mortgage. — 
Alexander  v.  Cleland,  524. 
DOMESTIC   MACHINERY. 

Does  Not  Include  Buggy  or  Wagon— Itinerant  Vendor — 

Interstate  Commerce. — The  phrase  "domestic  machinery," 

.  as  used  in  Chapter  16  of  the  Session  Laws  of  1903,  of 
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New  Mexico,  does  not  include  a  buggy  or  wagon  for  use 
at  the  purchaser's  home. 

A  statute  forbidding  the  sale  by  an  itinerant  vendor  of 
any  except  certain  classes  of  articles  without  first  obtain- 
ing a  license  to  make  such  sales  to  any  persons  except 
dealers  in  such  articles,  but  which  makes  no  distinction 
between  articles  produced  in  New  i.iexico  and  those  pro- 
duced elsewhere,  is  not  in  violation  of  the  provisions 
of  the  Constitution  of  the  United  States  which  gave  Con- 
gress the  exclusive  right  to  regulate  commerce  between 
the  states,  or  of  those  which  forbid  class  legislation. — 
Territory   v.   Russell,  558. 

ESTOPPEL. 

Fraudulent  Representations — Concealment — Negligence. 
— In  order  to  establish  an  eQuitable  estoppel  against  one 
asserting  his  title  to  real  property,  the  party  attempting 
to  raise  it  must  show  either  an  actual  fraudulent  repre- 
sentation or  concealment  or  such  negligence  as  would 
amount  to  a  fraud  in  law,  and  that  the  party  setting  up 
such  estoppel  was  actually  misled  thereby  to  injury. — 
Dye  V.  Crary,  439. 

EVIDENCE. 

1  Hearsay. — In  an  action  on  a  fire  policy,  in  which  defend- 
ant claimed  that  plaintiff  had  caused  the  fire,  and  plain- 
tiff attempted  to  discredit  one  of  defendant's  witnesses 
by  showing  that  he  had  sought  out  a  detective  employed 
by  defendant  and  made  certain  statements  to  him  with 
a  view  to  obtaining  a  reward,  a  question  to  this  witness 
as  to  whether  the  matters  he  told  the  detective  were 
common  talk  about  the  town  after  the  fire,  was  both  ir- 
relevant and  called  for  hearsay. — Insurance  Co.  v.  Mer- 
cantile Co.,  241. 

2  Admitted  Facts — Harmless  Error. — Where  certain  evi- 
dence Is  admitted  without  objection,  and  Is  uncontradict- 
ed, the  exclusion  of  other  evidence  to  the  same  effect 
is  harmless. — Id.,  241. 

3  Same. — Where,  in  an  action  on  a  fire  policy,  plaintiff  ad- 
mitted that  no  attempt  was  made  to  remove  certain  of 
the  goods  at  a  time  when  they  could  have  been  removed, 
the  exclusion  of  evidence  as  to  the  feasibility  of  remov- 
ing these  goods  before  the  fire  reached  them  was  harm- 
less.—Id.,  242. 

4  Secondary  Evidence. — In  an  action  on  a  fire  policy,  evi- 
dence of  the  contents  of  a  printed  offer,  of  reward  for 
the  apprehension  and  conviction  of  the  person  who  set 
the  fire  was  not  admissible,  In  the  absence  of  any  show- 
ing as  to  why  the  original  offer  was  not  produced. — Id. 
242. 

r»  Action  on  Insurance  Policy — Fraud — Evidence. — In  an 
action  on  a  fire  i3ollcy,  In  which  defendant  claimed  that 
plaintiff  caused  the  fire,  evidence  that  the  president  and 
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manager  of  the  plaintiff  corporation,  had  some  2^  years 
before,  told  his,  then  partner,  that  they  could  never  get 
out  of  their  financial  difficulties  and  had  better  put  sev- 
eral thousand  dollars  more  insurance  on  their  goods,  and 
that  thereafter  plaintiff's  president  bought  his  partner's 
interest,  after  which,  and  about  1^  years  before  the  fire 
causing  the  loss  on  which  the  suit  was  founded,  the  goods 
of  the  former  i)artnership  were  destroyed  by  fire,  was 
irrelevant.— Id.,  242. 
6  Exclusion  of  Evidence — Object  of  Question. — In  an  action 
on  a  fire  policy,  plaintiff  introduced  evidence  that  cer- 
tain witnesses,  who  had  testified  for  defendant  to  having 
seen  plaintiff's  i)resident  and  general  manager  set  the 
fire,  had  been  at  a  dance  and  were  so  drunk  that  they 
were  not  allowed  to  dance.  Thereafter  defendant  asked 
a  witness  if  he  had  seen  these  persons  at  the  dance,  and 
stated  that  the  purpose  of  the  question  was  to  rebut  the 
evidence  of  the  witnesses  who  had  testified  as  to  the 
drunkenness  of  defendants'  witnesses,  but  did  not  state 
that  it  was  proposed  to  show  by  the  witness  on  the  stand 
that  he  had  seen  the  other  witnesses  referred  to  and  that 
they  were  not  drunk.  Held,  that  the  statement  as  to  the 
object  of  the  testimony  was  not  sufficient  to  show  that 
it  had  any  relevancy,  and  hence  its  exclusion  was  not 
error.— Id.,  242. 
FRAUD. 

1  When  Deed  Can  Be  Attacked  For. — In  the  absence  of  ac- 
tual fraud,  and  unless  made  as  a  cover  for  future  fraud, 
a  deed  transferring  real  estate  cannot  be  attacked  by 
creditors  whpse  debt  arose  after  the  transfer  was  made: 
It  may,  however,  be  attacked  by  a  creditor  whose  debt 
existed  prior  to  the  conveyance,  and  if  set  aside  by  the 
prior  creditor,  then  all  of  the  creditors  of  the  debtor,  both 
prior  and  subsequent,  shall  pro  rate  in  the  fund  arising 
from  the  sale  of  the  property. — iifeia  v.  Baca,  :>2. 

2  If  Deed  Set  Aside  in  Absence  of  Actual  Fraud — Wife  En- 
titled to  Recover — Dotal  Property  and  Property  By  Lucra- 
tive Title. — In  the  event  that  a  deed  by  a  husband  to  a 
wife  conveying  real  estate,  is  set  aside,  in  tue  absence 
of  actual  fraud,  she  is  entitled  to  have  first  paid  to  her 
from  the  funds  derived  from  the  pale  of  the  property  the 
amount  of  her  dotal  projierty.  and  the  separate  property 
which  she  acquired  by  lucrative  title  and  which  came  in- 
to the  possession  of  her  husband  and  during  coverture, 
and  used  by  him,  before  the  fund  is  divided  among  the 
husband's  creditors. — Id.  32. 

FRIVOLOUS  ANSWER. 
1     Irrelevant  or    Redundant    Matter — Stricken    Out. — I'nder 
Sub-Sees.  50  and  51,  Sec.  2685,  Compiled  Laws  of  1S97,  a 
frivolous  answer  and   irrelevant   or  redundant    matter   in 
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any  pleading,  may  be  stricken  out  on  motion  of  the  ad- 
verse party. — Mills  v.  Territory,  174. 

Definition — Materiarl  Facts — Not  Stricnen. — ^A  frivolous 
answer  is  one  which  assuming  its  truth,  is  so  clearly  and 
palpably  bad,  as  to  require  no  argument  to  convince  the 
court  that  it  presents  nothing  worthy  of  adjudication;  and 
where  a  material  issue  of  fact  is  raised  by  the  answer, 
the  court  cannot  strike  out  the  entire  answer. — ^Id.  174. 
Affirmative  Defense  Set  Up  in  This  Case — Not  Frivolous. 
— Where  the  affirmative  defenses  sought  to  be  set  up  by 
the  answer,  are  that  by  reason  of  the  alleged  facts,  that 
the  territorial  treasurer  did  not  comply  with  the  require- 
ments of  law  before  depositing  territorial  money  with 
the  defendant  bank,  and  that  a  greater  sum  was  deposit- 
ed with  the  bank  than  called  for  by  the  terms  of  the  bond, 
and  that  therefore  the  sureties  were  released,  they  are 
not  frivolous  and  cannot  be  disposed  of  by  the  summary 
method  of  striking  them  out.  If  objected  to  they  might 
have  been  reached  by  a  demurrer. — ^Id.  */4. 

INSURANCE. 

Action  on  Policy — Value  of  Property. — ^In  an  action  on  a 
fire  policy,  in  which  defendants'  claimed  that  plaintiffs 
president  and  general  manager  set  the  fire,  and  intro- 
duced evidence  as  to  plaintiff's  financial  condition,  evi- 
dence by  plaintiff  as  to  the  value  of  its  assets  at  the  time 
of  the  fire  was  admissible  to  rebut  the  presumption  of 
fraud. — Insurance  Co.  v.  Mercantile  Co.,  243. 

IRRIGATION. 

1  Changing  Location  of  Community  Ditch  Without  Unani- 
mous Consent — Ground  for  Injunctive  Relief. — ^In  1875, 
the  ditch  here  involved  was  established  and  constructed 
as  a  community  ditch  for  the  purpose  of  supplying  water 
to  plaintiffs  and  defendants  and  others  owning  lands  with- 
in reach  thereof.  The  course  of  the  main  ditch  as  thus 
originally  established  was  adhered  to  up  to  1903,  when 
defendants  as  commissioners  thereof,  and  acting  under 
resolution  of  a  majority  interested  In  said  ditch,  but  over 
the  objections  of  the  minority,  abandoned  the  ancient 
ditch  and  located  said  main  ditch  about  a  half  a  mile 
from  the  old  main  ditch,  whereupon  plaintiffs  constitut- 
ing said  minority  prayed  an  injunction  to  restrain  the 
maintenance  of  said  new  ditch  as  the  main  ditch  of  said 
community.  Held  that  under  the  allegations  of  damage 
in  the  complaint  the  injunction  was  properly  granted. — 
Candelaria  v.  Vallejos,  147. 

2  Right  to  Have  Ditch  Remain  in  Original  Location — ^A 
property  Right. — The  right  to  have  the  original  commun- 
ity ditch  run  through  or  near  the  lands  of  plaintiffs  upon 
its  ancient  course,  was  a  property  right  in  plaintiffs  se- 
cured by  the  original  mutual  understanding  by  which  the 
ditch  was  constructed  upon  such  course. — ^Id..  147. 
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3  Majority  Interested  Cannot  Change  Location  at  Will,  to 
Damage  of  Owner's  Interest,  Except  By  Consent  of 
Owner. — By  entering  into  such  community  enterprise 
plaintiffs  did  not  vest  in  the  majority  interested  in  said 
ditch  the  power  to  change  at  will  to  plaintiff's  damage, 
the  ancient  course  of  said  ditch,  but  such  change  could 
(except  as  hereinafter  indicated)  be  effected  only  by  the 
method  necessary  in  the  case  of  any  other  property,  to- 
wit,  by  the  consent  of  the  owner  thereof. — Id.,  147. 

4  Act  of  Feb.  28,  1895,  Com  p..  Laws  1897 — Sees.  8  to  14  Does 
....Not  Confer  Upon  Officer,  or  Majority — Right  to  Change 

Ditch  From  Original  Canal  Against  Will  of  Owner  In- 
juriously Affected — Except  Where  Maintenance  at  Origi- 
nal Place  Becomes  an  Impossibility — In  Such  Case— Rule 
Changed. — The  act  last  cited  does  not  confer  upon  the 
officer  Or  majority  interested  In  the  ditches  thereby  in- 
corporated, any  powers  as  to  cnanging  the  ancient  course 
of  the  same  against  the  consent  of  owners  to  be  injuri- 
ously affected  by  such  change. — Id.,  148. 

5  Same. — ^While  under  the  original  community  plan  and 
under  the  corporation  which  succeeded  it.  no  power  was 
vested  in  the  majority  to  change  at  will  the  main  ditch 
so  as  injuriously  to  affect  the  rights  of  a  minority,  ex- 
cept by  the  consent  of  such  minority,  where  the  mainten- 
ance of  a  ditch  becomes  a  practical  impossibility,  this 
rule  does  not  obtain  and  such  main  ditch  may  imder  the 
circumstances  last  named  be  changed  to  an  extent  suffi- 
cient to  avoid  insuperable  obstacle. — ^Id..  148. 

6  Principle  Upon  Which  Last  Statement  R,estS4 — The  prin- 
ciple last  stated  rests  not  upon  any  power  to  detract  from 
propertv  rights  upon  the  ground  of  neces.sity,  but  upon 
the  ground  that  under  the  original  understanding  by 
which  the  ditch  was  built,  all  parties  must  be  presumed 
to  have  consented  in  advance  to  a  modification    of    the 

original  course  of  the  ditch,  should  such  thereafter  ever  be- 
come absolutely  necessary  to  the  continued  existence  of 
the  community  enterprise. — Id..   148. 

7  Right  to  Make  Such  Chanqe  Rests  Upon  Right  to  Con- 
tinue Community  Ditch. — C.  L.  Sec.  5,  providing  "that 
the  course  of  ditches  or  acequias  established,  shall  not 
be  disturbed,'  construed  and  held  to  render  unalterable 
the  course  of  community  ditches  where  the  continued  ex- 
istence of  the  same  unon  the  old  course  has  become  prac- 
tically impossible. — Id.,   148. 

8  Expense  or  Inconvenience  Will  Not  Justify  a  Change — 
Difficulties  Must  Amount  to  Prohibition. — The  mere  fact 
that  the  evpense  or  inconvenience  connected  with  the 
use  of  the  old  ditch  is  greater  than  would  be  present 
upon  some  other  course  will  not  under  the  rule  above 
stated  justify  a  change.     The  difficulties  justifying  such 
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a   change  must   amount   to  a   practical   prohibition   upon 
the  further  maintenance  of  the  old  ditch. — Id..  148. 
0     Demtirrer  Properly   Sustained. — The  facts  alleged  in  de- 
fendants* answer,  when  measured  by  the  rule  last  stated, 
are  not  sufficient  to  justify  the  change  attempted  by  the 
defendant  commissioners  and  the  demurrer  to  such  an- 
swer was  pro])erIy  sustained. — Id.,  148. 
See  Construed. 
INTEREST  COUPONS. 

Payable  When  Due — Substantive  Facts — Judgment  Not 
Sustained. — An  allegation  "that  by  reason  of  the  failure 
of  said  company  to  pay  said  interest  coupons  when  due 
and  by  reason  of  their  failure  to  have  paid  any  part  of 
the  same  for  over  six  months  last  past,  and  for  over  six 
months  last  past  since  their  presentation  at  the  place 
designated  for  payment  ♦  •  the  principal  •  ♦  on  said 
bonds  is  now  due  and  payable."  is  not  a  pleading  of  the 
substantive  facts  necessary  to  constitute  a  cause  of  action 
for  such  principal,  but  is  the  statement  of  a  mere  conclu- 
sion of  law. 

A  judgment  for  the  i)rincipal  of  the  bonds  here  sued  on. 
rendered  by  default,  upon  the  allegations  last  set  forth, 
cannot  be  sustained. — Dame  v.   Reduction   and   Improve- 
ment Co.,  10. 
See   Appeal. 
JOINDER   IN   ERROR. 

No  Exceptions  Filed. — Unless  exception  is  filed  or  taiven 
to  the  assignment  of  errors.  In  cases  brought  to  the  su- 
preme court,  the  opposite  party  shall  be  deemed  to  have 
joined  in  error  upon  the  assignment  of  error  so  filed,  and 
no  formal  joinder  is  necessary. — Jonej^-Downes  v.  Chand- 
ler, 501. 
JURISDICTION. 

Want  of  Not  Apparent. — It  does  not  appear  from  the  rec- 
ord that  the  justice  of  the  peace  before  whom  this  cause 
was    originally    tried    had     not     jurisdiction. — Lund      v. 
Ozanne,  29.*]. 
LAND  GRANT. 

Confirmation  By  Cotirt  of  .Private  Land  Claims — Confir- 
mation By  Congress  and  for  Allotment  Merely  Was  Nev- 
ertheless a  Confirmation. — On  November  22.  1873.  .1. 
signed  a  written  agreement  as  follows:  "Upon  the  confir- 
mation by  the  Congress  of  the  United  States  of  a  cer- 
tain land  grant  known  as  the  Canon  de  Chama,  other- 
wise called  San  Joafuin  del  Rio  de  Chama  grant,  I  prom- 
ise to  pay  E.  or  order,  the  sum  of  five  hundred  dollars 
in  current  funds  of  the  United  States."  Held.  First,  that 
a  confirmation  by  the  court  of  private  land  claims  created 
by  act  of  Congress  approved  March  3.  1891,  was  a  "con- 
firmation by  the  Congress  of  the  United  States"  within 
the  torm  of  said  agreement:  Second,  ha  a  confirmation  of 
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the  grant  for  the  allotments  merely,  the  claims  as  to  the 
outlying  pasture  lands  being  rejected,  was  none  the  less 
a  "confirmation"  within  the  meaning  of  said  agreement. 
— Joseph  V.  Catron,  202. 
LAW   OF  CASE. 

1  Matters  Determined  at  Former  Trial — Become. — Matters 
of  law  determined  upon  a  former  appeal  become  the  set- 
tled law  of  the  case,  are  binding  upon  the  court  and  the 
litigants  and  cannot  be  reviewed  on  second  appeal. — Dye 
V.  Crary,  439. 

2  Judgment  of  Court  Below — According  to  Law  of  the  Case. 
— The  Judgment  of  the  court  below  was  in  accordance 
with  the  law  of  the  case  as  declared  by  this  court  upon 
the  former  appeal.  Territory  ex.  rel.,  Gurran  v,  Gutier- 
rez, et  al.,  78  Pac.  139.— Gutierrez  v.  Territory,  30. 

See,  Common  Law,  3. 

LIEN. 

Lien  or  Mortgage  of  Wife  on  Property  of  Husband. — A 
wife  has  a  tacit  lien  or  mortgage  on  the  property  of  her 
husband  to  the  amount  of  her  dotal  property  and  the  sep- 
arate  property  which  she  has  acquired  by  lucrative  title, 
and  which  came  into  his  possession  and  was  used  by  him 
during  coverture. — Ilfeld   v.  Baca,  32. 

LIMITATION. 

What  Admissions  Sufficient  to  Revive  Cause  of  Action. — 
Letters  written  by  a  debtor  to  tne  attorney  for  the  cred- 
itor, in  which  referring  to  the  note  sued  on,  the  debtor 
says:  "Will  pay  as  soon  as  I  can"  and  in  which  after 
offering  to  pay  one  hundred  dollars  in  compromise,  he 
adds:  "It's  that  or  wait  until  I  get  it,"  constitute  a  suffi- 
cient admission  that  the  debt  is  unpaid  to  revive  the 
cause  of  action  under  C.  L.  Sec.  2926. — Cleland  v.  Hoset- 
ter,   43. 

MANDAMUS. 

Remedy  for  Improper  Refusal  of  Appeal  or  Supersedeas. 
— The  remedy  for  the  improper  refusal  of  an  appeal  or 
supersedeas  is  by  mandamus  and  not  by  error.  Gutier- 
rez V.  Territory  ex  rel.,  Curran  (decided  January  25th, 
1905.)— Albright  v.  Territory,  ex  rel.,  65. 

MONEY. 

Collected  By  Taxation  or  Otherwise  to  Meet  Expenses  of 
1894,  Not  Used  to  Pay  Expenses  of  1893 — When. — ^Money 
collected  and  placed  to  the  credit  of  the  general  county 
fund  to  meet  the  expenses  of  Bernalillo  county  for  the 
year  1904,  cannot  be  lawfully  used  to  pay  the  debts  of 
that  county  contracted  In  the  year  1903,  imtil  the  debts 
contracted  in  1904,  and  payable  out  of  that  fund,  are 
paid  in  full. — Territory  v.  Commissioners,  89. 

MORTGAGE. 

1     Mortgage  of  Stock  of  Merchandise  for  Retail  Trade — On 
Sale. — A  mortgage  of  a  stock  of  merchandise  kept  for 
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retail  trade  which  provides  that  until  condition  broken, 
the  mortgagor  shall  remain  in  possession  of  and  "use 
and  enjoy/'  the  same,  and  which  contains  the  further  pro- 
vision that  if  they  "shall  attempt  to  sell  or  remove  the 
same  without  authority  or  permission  ♦  ♦  ♦  in  writing  ex- 
pressed'* of  the  mortgage,  the  latter  "may  take  immedi- 
ate and  full  possession  thereof  can  not  be  held  as  a  mat- 
ter of  law  to  authorise  the  mortgagors  to  mai^e  sales  at 
will  from  such  stock  in  the  ordinary  course  of  retail  trade. 
Bank  v.  Stewart,  551. 
2  Same. — A  provision  in  a  mortgage  of  a  stock  of  merchan- 
dise kept  for  retail  trade  that  until  condition  broken,  the 
mortgagor  shall  remain  in  possession  and  make  sales  from 
the  stock  in  the  ordinary  course  of  retail  trade,  does  not 
as  a  matter  of  law,  render  the  mortgage  void  as  against 
a  subsequent  attaching  or  execution  creditor,  but  is  a 
fact  to  be  considered  in  connection  with  other  evidence 
bearing  on  the  question  of  fraud. — Id.,  551. 

NAVIGABLE   WATERS. 

Division — Forfeiture  of  Right. — ^Where  an  act  of  Congress 
giving  an  irrigation  company  the  right  to  divert  the 
waters  of  a  navigable  river  provided  that,  if  the  canal  or 
ditch  should  not  be  completed  within  five  years,  the  rights 
granted  should  be  forfeited,  a  forfeiture  was  properly 
declared  where  more  than  five  years  elapsed  after  the  dis- 
solution of  an  injunction  originally  granted  restraining 
the  company  from  proceeding  to  construct  its  systems, 
where  the  work  was  still  incomplete. — United  States  v. 
Irrigation  Co.,  390. 

NEGLIGENCE. 

1  Action  for  Damages  Against  a  Railroad  Company  for  Kill- 
ing of  Stock  By  Trains — Based  Upon  Negligence,  Raises 
Question  of  Fact  for  Jury. — An  action  for  damages 
against  a  railroad  company  for  the  killing  of  stock  by  its 
trains,  cars  or  locomotives,  in  this  Territory,  is  based 
upon  the  negligence  of  the  company  or  its  employes, 
agents  or  servants  in  the  operation  of  such  trains,  and 
the  question  of  such  negligence  is  one  of  fact  for  the 
jury.— Ry.   Co.   v.   Cazier,   131. 

2  Same.— Sections  241-242,  Comp.  Laws,  1897,  as  amended 
by  Chap.  56,  Laws  1901,  requiring  railroad  companies  to 
fence  their  tracks  and  providing  a  procedure  for  the  re- 
covery of  damages  for  animals  killed  and  injured  in  cases 
where  such  fences  were  not  so  constructed  and  maintain- 
ed, did  not  make  a  failure  to  construct  such  fences  negli- 
gence i)er  se,  but  only  placed  the  burden  of  proof  upon 
the  (Ipfendant  companies  in  such  cases  to  show  that  such 
killing,  injury  or  destruction  was  not  the  result  of  negli- 
i^onco  on  the  part  of  such  companies  or  its  agents,  in 
the  management  of  its  trains,  'cars  or  locomotives. — Id.. 
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NEGOTIABLE    INSTRUMENT. 

1  To  Constitute  a  Negotiable  Instrument  the  Date  of  Ma- 
turity Must  Be  Morally  Certain. — To  constitute  a  negotia- 
ble instrument  the  fact  of  the  maturity  of  the  instrument 
at  some  time  must  be  morally  certain. — Joseph  y.  Catron, 
202. 

2  Same. — Tested  by  this  rule  the  instrument  above  quoted 
is  not  a  negotiable  instrument  since  it  was  not  certain- 
ly and  at  all  payable,  it  not  being  morally  certain  that 
the  Canon  de  Chama  grant  would  ever  be  confirmed  by 
Congress  or  through  its  instrumentalities. — Id.,  20z. 

3  Same. — The  fact  that  the  grant  may  as  a  matter  of  fact 
have  been  confirmed  many  years  after  the  making  of 
said  instrument  does  not  affect  the  rule,  since  the  certain- 
ty of  maturity  must  be  of  the  date  of  the  instrument  and 
cannot  derive  support  from  any  subsequent  event. — ^Id., 
202. 

4  Same. — ^A  non-negotiable  instrument  not  under  seal  and 
containing  no  recital  of  a  consideration,  does  not  import 
such,  and  to  justify  a  recovery  thereon  there  must  be 
the  proper  allegation  and  proof  of  consideration. — ^Id.,  202. 

5  Same. — An  examination  of  the  record  fails  to  show  any 
proof  of  a  consideration  for  the  instrument  sued  on.  The 
judgment  for  the  plaintiff  was  without  proof  to  sustain 
it  and  is  accordingly  reversed. — Id.,  202. 

NEW   TRIAL. 

1  Newly  Discovered  Evidence. — ^Under  the  facts  disclosed 
by  the  record  the  court  committed  no  error  in  overruling 
the  motion  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  Rube  v.  Abreu,  1  N.  M.  247. — Arm- 
strong V.  Aragon,  19. 

2  Not  Cause  for  New  Trial. — ^Under  Code,  Sec.  128  (Comp. 
Laws,  1897,  Sec.  2685),  providing  that  all  instructions 
shall  be  carried  by  the  jury  to  tneir  room,  failure  to  send 
the  instructions  to  the  jury  room  is  not  cause  for  a  new 
trial,  where  there  is  no  objection  to  such  failure. — Cun- 
ningham V.  Springer,  259. 

PLEADING. 

1  Supplemental  Complaint — Leave  of  Court — Hearing  of 
Application. — Under  Code  of  Civ.  Proc.  Sec.  104,  as 
amended  by  Laws  1901,  p.  29,  C.  11,  providing  that  "any 
hearing  •  •  ♦  unless  trial  by  jury  is  necessary,  may  be 
had  in  any  case  out  of  regular  term  time  upon  five  days' 
notice  in  writing  to  the  opposite  party  or  his  attorney 
or  solicitor;  ♦  ♦  ♦  such  hearing  may  be  had  during  the 
term  of  court  at  any  time  in  discretion  of  the  court." 
Where  a  supplemental  complaint  was  filed  in  term  time 
and  on  the  same  day  that  it  was  served  on  defendant's 
counsel,  no  notice  of  hearing  the  application  for  leave 
to  file  was  necessary. — United  States  v.  Irrigation  Co., 
386. 
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Same— Discretion  of  Court.— The  granting  of  leave  to 
file  a  supplemental  compiaint  is  within  the  discretion 
of  the  federal  courts.— Id..  387. 

Same— Supplemental    Complaint— Different    Relief.— Code 
of  Civil  Proc.  Sec.  87,  provides  that  a  party  may  be  al- 
lowed on  motion  to  make  a  supplemental  complaint,  an- 
swer or  reply,  alleging  facts  material  to  the  cause,  or 
praying  for  any  other,  or  different  relief.     Section  89  pro- 
vides that  in  every  complaint,  answer,  or  reply,  amend- 
atory or  supplemental,  the  party  shall  set  forth  in  one 
entire  pleading  all  matters  which  may  be  necessary  to 
the  determination  of  the  action.     Section  33  provides  for 
the  blending  of  legal  and  equitable  remedies  and  defen- 
ses in  one  action.    Held,  that  these  sections  allow  the  al- 
legation in  a  supplemental  complaint  of  such  facts  as 
authorize  the  granting  of  other  and  different  relief  than 
that  sought  by  the  original  complaint.— Id.,  387. 
Same — Supi^lemental   Complaint — Consistency   With    For- 
mer  Pleading. — The  original  complaint  alleged  that  de- 
fendant threatened  and  was  about  to  construct  numerous 
dams,  reservoirs,  canals  and  ditches  for  the  purpose  of 
accumulating  the  waters  of  the  Rio  Grande  to  be  used  in 
Irrigating;    that  such  construction  would  check  the  flow  of 
the  waters  of  such  stream  and  Interfere  with  the  navi- 
gability thereof!  that  said  acts  were  in  violation  of  cer- 
tain acts  of  Congres — and  prayed  for  an  Injunction.  The 
amended  complaint  was.  In  the  main.  Identical  with  the 
original,  except  In  that  It  made  another  corporation   a 
defendant   and   contained   allegations  to   the  effect   that 
the  latter  company  was  an  English  corporation  organized 
as  an  adjunct  and  agent  of  the  former  company,  and  that 
the  former  had  entered  into  a  contract  to  convey  all  Its 
rights  In  such  system  to  the  latter  company.     The  pray- 
er for  the  Injunction  was  the  same,  but  against  both  cor- 
porations.    An  alternative  writ  of  Injunction  having  is- 
sued,  defendant   filed   pleas   and   answers   alleging  com- 
pliance with  the  acts  of  Congress  authorizing  the  con- 
struction of  such  Irrigating  system. 

The  supplemental  complaint  contained  a  detailed  state- 
ment of  all  the  proceedings  and  alleged  that  defendant 
had  forfeited  Its  right  by  failure  to  complete  the  work 
within  the  time  limited  by  the  act  referred  to  in  defend- 
ant's answer,  and  prayed  for  the  forfeiture  of  defend- 
ant's right  to  construct  Its  irrigation  sj'stem  and  also 
for  an  injunction.  Held,  that  such  supplemental  com- 
plaint did  not  set  up  a  cause  of  action  Irreconcilable  and 
inconsistent  with  the  amended  complaint. — ^Id.,  387. 
Same — Independent  Causes  of  Action. — ^In  an  action  to 
restrain  the  diversion  of  the  waters  of  a  navigable  river, 
the  plea  of  defendant  relied  upon  act  of  Congress  grant- 
ing It  the  right  to  divert  such  waters.    The  supplemental 
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complaint  alleged  that  since  the  commencemeDt  of  the 
action  defendant  had  forfeited  its  rights  granted  by  such 
act  by  reason  of  Its  failure  to  comply  therewith  during 
the  time  limited  by  the  act,  and  prayed  that  defendant's 
rights  under  such  act  be  forfeited.  Held,  that  the  supple- 
mental complaint  was  not  objectional  as  setting  up  an 
independent  cause  of  action. — Id.,  388. 

6  Same — Office  of  Supplemental  Complaint. — A  supplement- 
al complaint  is  the  proper  method  of  bringing  before 
the  court  a  cause  of  action  relating  to  the  same  matter 
which  did  not  exist  at  the  time  the  suit  was  brought. — Id. 
388. 

7  Denial  of  Knowledge  or  Information. — The  denial  of  any 
knowledge  or  information  suflftcient  to  form  a  belief,  in 
relation  to  a  material  allegation  of  a  complaint  puts  the 
plaintiff  <to  the  proof  of  it. — Clark  v.  Mining  Company,  416. 

PRACTICE. 

1  Burden  of  Proof — Right  to  Open  and  Close. — Under  Comp. 
Laws  1897,  Sec.  2990,  providing  that  the  right  to  open 
and  close  belongs  to  the  party  against  whom  judgment 
would  be  rendered  if  no  evidence  were  introduced,  the 
admission  of  facts  by  defendant  during  the  progress  of 
the  trial  does  not  shift  the  burden  of  proof. — Insurance 
Co.  V.  Mercantile  Co..  243. 

2  Burden  of  Proof  on  Plaintiff. — ^Where,  in  an  action  in 
contract,  defendants  pleaded  a  general  denial  and  pay- 
ment, the  burden  of  proof  was  on  plaintiffs  to  prove  the 
contract  alleged. — Cunningham  v.  Springer,  259. 

3  Incomplete  Instructions. — Under  Comp.  Laws  1897,  Sec. 
2685,  Subsec,  128,  the  court  is  under  no  obligation  to  in- 
struct the  jury,  unless  requested  so  to  do;  and  hence  the 
fact  that  an  instruction  is  insufficient  is  not  available 
error,  unless  a  sufficient  instruction  was  requested. — In- 
surance Co.  V.  Mercantile  Co.,  244. 

4  Payment  May  Be  Proven  Under  General  Issue. — In  an  ac- 
tion on  contract,  payment  may  be  proven  under  the  gen- 
eral issue. — Cunningham  v.  Springer,  260. 

5  Hypothetical  Q-uestions. — An  objection  that  hypothetical 
questions  in  improper  form  were  allowed  cannot  be  sus- 
tained, where  the  questions  are  not  contained  in  the 
record.— Id.,  260.. 

6  Instructions — Modification — Failure  to  Send  to  Jury. — 
After  giving  the  charge,  the  court  modified  one  of  the 
paragraphs  by  striking  out  certain  words  and  inserting 
others  in  a  carbon  copy  of  the  instructions.  The  para- 
graph as  modified  was  read  to  the  jury.  As  to  subsequent 
proceedings,  the  record  recited  that  the  amendment  to 
the  instruction  was  also  taken  down  by  the  stenographer, 
transcribed  from  his  notes  of  the  proceedings,  "and  at- 
tached to  the  original  charge  on  file  after  the  verdict  had 
been  returned."     Held,  that  it  did  not  appear  from  the 
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record  that  the  modified  Instruction  was  not  taken  to  the 
jury  room. — Id.,  259. 

7  Notice  to  Quit  Shouid  Be  Definite. — The  notice  to  quit, 
from  a  landlord  to  a  tenant,  provided  for  by  Section  3347, 
of  the  Compiled  Laws  of  New  Mexico  of  1897,  should  be 
sufficiently  definite  to  inform  the  tenant  of  the  origin  and 
meaning  of  the  notice;  but  it  is  not  indispensable  that 
it  should  bear  the  signature  of  the  landlord. — ^Lund  v. 
Ozanne,  293. 

S  Lease — Demand  for  Rent — Not  Essential. — If  a  lease  con- 
taina  no  provisions  fixing  the  place  for  payment  6f  the 
rent  reserved,  a  demand  on  the  leased  premises  is  not 
essential  to  establish  the  liability  of  the  lessee  to  forfelt- 
ute  for  failure  to  pay  rent  whicn  is  due,  if  the  practice  of 
the  parties  to  the  lease  had  been  to  make  and  receive 
payment  elsewhere. — Id.,  293. 

9  Substitution  of  Copy. — It  is  a  proper  exercise  of  the  dis- 
cretion of  a  district  <;ourt  in  this  Territory,  to  permit  the 
subsitution  of  a  copy  of  a  lost  paper  constituting  a  part 
of  the  pleadings,  for  the  original. — Id.,  293. 

10  Process — Necessity  After  Filing  Supplemental  Complaint. 
— The  filing  of  a  supplemental  complaint  which  in  no 
sense  states  a  new  cause  of  action  does  not  require  ser- 
vice of  a  new  process  on  defendant,  where  the  supple- 
mental pleading  is  filed  in  open  court  and  a  copy  served 
on  one  of  the  defendant's  attorneys  of  record. — United 
States  V.  Irrigation  Co.,  389. 

11  Judgment — Correction  of  Clerical  Error. — ^Where  a  cleric- 
al mistake  made  in  a  decree,  in  that  the  date  of  an  act 
of  Congress  was  given  aa  1901,  when  it  should  have  been 
1891,  as  alleged  in  the  pleadings,  the  court  had  authority 
to  correct  such  mistake  at  the  next  regular  tefm  by  modi- 
fying and  re-entering  the  decree  in  full. — Id.,  389. 

12  Judgment  for  Want  of  Answer. — ^Where  defendant  failed 
to  answer  a  supplemental  complaint  within  20  days  from 
the  date  of  filing,  as  required  by  the  statute,  and  failed 
to  secure  the  additional  time  to  plead,  it  was  proper  for 
the  court  to  render  a  decree  for  want  of  an  answer. — Id., 
389. 

13  Foreign  Judgment — Effect — Errors. — ^Where  a  judgment 
was  recovered  in  another  state  against  a  corporation  by 
an  erroneous  name,  and  the  complaint  in  an  action  on 
the  judgment  in  this  Territory  contains  an  allegation 
that  the  corporation  sued  in  this  case  is  the  identical  one 
sued  and  against  which  the  judgment  was  obtained  in 
the  other  state,  such  misnomer  is  no  defense  to  the  ac- 
tion and  could  only  be  taken  advantage  of  by  a  plea  in 
abatement  in  the  suit  in  which  the  first  judgment  was 
recovered. — El  Capitan  L.  &  C.  Co.  v.  Lees,  407. 

14  Judgment — Collateral  Attack — Fraud. — ^In  an  action  on  a 
judgment  of  a  sister  state  defendant  cannot  collaterally 
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attack  the  judgment  on  the  ground  of  fraud,  alleged  to 
consist  in  the  false  and  perjured  testimony  of  plaintiff's 
witnesses,  and  it  is  immaterial  that  the  aiieged  fraud 
was  not  discovered  until  long  after  the  Judgment  by 
reason  of  the  death  of  the  treasurer  of  defendant  corpora- 
tion, who  had  made  a  settlement  with  plaintitf. — Id.,  407. 

15  Same — Code  Civ.  Proc.  Kan.  Sec.  575,  permitting  a  direct 
attack  upon  a  Judgment  within  two  years  after  the  ren- 
dition thereof  does  not  entitle  tue  judgment  debtor,  when 
sued  on  the  judgment  in  this  Territory  to  avail  himself 
of  the  defense  of  fraud  alleged  to  consist  in  perjured  tes- 
timony.—Id.,  408. 

16  Judgment — Motion  to  Set  Aside — Time. — Under  Code  Civ. 
Proc.  Sec.  134,  which  provides  that  a  motion  to  set  aside 
a  judgment  rendered  out  of  term  time  will  not  be  enter- 
tained unless  the  same  is  filed  and  a  copy  served  on  the 
opposite  party  within  ten  days  after  such  Judgment  was 
rendered,  and  Section  137,  which  provides  that  Judgments 
may  be  set  aside  for  irregularity  on  motion  filed  witnin 
one  year,  where  there  was  no  irregularity  in  the  rendi- 
tion of  the  judgment,  it  could  not  be  set  aside  on  motion 
filed  more  than  ten  days  after  rendition  and  notice  there- 
of.— United  States  v.  Irrigation  Co.,  389. 

17  Material  Error — Duty  of  Counsel. — ^There  is  no  material 
error  in  the  computation  of  the  amount  for  which  judg- 
ment was  given  in  the  case  at  bar.  If  there  had  been 
it  was  the  duty  of  the  counsel  for  the  appellant  to  have 
called  it  to  the  attention  of  the  court  below,  at  the  time 
the  decree  was  signed,  so  that  the  trial  judge  might  have 
corrected  the  same. — Jones-Downes  v.  Chandler,  501. 

18  Demurrer  Based  on  Statute  of  Limitations. — ^A  demurrer 
based  on' the  statute  of- limitations  (Sees.  2916  and  2918, 

-  of  the  Compiled  Laws  of  1897)  where  the  complaint  al- 
leges fraud,  is  not  well  taken,  where  the  complaint  al- 
leges that  "it  was  not  until  about  the  month  of  July  1902" 
that  the  plaintiff  learned  of  the  fraudulent  claim  of  the 
defendant,  and  the  complaint  was  filed  on  November 
24th.  1903.  as  the  statute  of  limitations  of  this  lerritory 
provides  that  actions  for  relief  on  the  ground  of  fraud 
shall  be  brought  within  four  years,  and  the  cause  of  ac- 
tion shall  not  be  deemed  to  have  accrued  until  the  fraud 
is  discovered  by  the  party  aggrieved. — Alexander  v.  Cle- 
land,  524. 

19  Demurrer  Based  on  Statute  of  Frauds. — A  demurrer  based 
on  the  statute  of  frauds,  is  not  well  taken  unless  the  com- 
plaint shows  affirmatively  that  the  contract  is  an  oral 
one. — Id..   524. 

20  Demurrer — Grounds  of — Not  Set  Up  in  Lower  Court — Not 
Considered. — Grounds  of  demurrer  to  a  reply  not  set  up 
in  the  court  below,  cannot  be  considered  in  this  court. — 
Cleland  v.  Hostetter,  43. 
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Practicing  Medicine  Witliout  License — In  the  trial  of  one 
charged  with  practicing  medicine  without  having  ob- 
tained a  license,  as  required  by  Chapter  40  of  the  Session 
Laws  of  1903,  an  Instruction  to  the  jury  that  there  was 
no  evidence  to  justify  conviction  on  the  first  and  third 
sub-divisions  of  Section  6  of  said  act,  as  made  by  the 
court  for  the  purpose  of  a  trial,  and  that  they  should  con- 
sider only  the  evidence  bearing  on  the  second  sub-divi- 
sion, was  sufficiently  favorable  to  the  defendant. — Terri- 
tory v.  Newman,  98. 
PROHIBITION. 

1  Writ  of  Properly  Issued. — A  writ  of  prohibition  properly 
issues  against  an  officer  appointed  by  the  probate  court 

as  "superintendent"  of  an  estate  to  prevent  him  from 
acting  as  such,  the  appointment  being  void  for  want  of 
jurisdiction. — Koury  v.  Costilo,  26. 

2  Writ  of — GKiashed — When. — A  writ  of  prohibition  should 
be  quashed,  when  it  appears  by  the  hearing  in  the  Su- 
preme Court  that  if  made  absolute,  it  would  afford  no  ef- 
fectual relief  to  the  relator. — Hubbell  v.  Abbott,  431. 

PROMISSORY    NOTE. 

Joint  Makers — Liability — Action  Not  Barred. — The  payee 
of  a  joint  and  several  note  may  look  to  either  of  the  joint 
makers  for  payments  and  where  one  of  the  joint  .makers 
diesi.  is  not  comi>elled  to  i)ursue  his  remedy  against  the 
estate  of  the  deceased  debtor;  nor  is  his  action  barred 
against  another  joint  maker  because  the  time  has  expired 
wherein  he  might  have  presented  his  claim  against  the 
estate  for  allowance. — Newhall  v.  Field,  82. 

QUO   WARRANTO. 

Purpose  of  Proceeding  at  Comman  Law  and  in  New  Mex- 
ico.— The  purpose  of  Quo  Warranto  proceeding  at  com- 
mon law,  and  in  this  Territory,  is  to  oust  the  respondent 
from  an  office  which  he  is  alleged  to  hold  unlawfully  and 
not  to  install  the  relator  or  any  person  into  such  office. — 
Albright  v.  Territory,  64. 
2  Same — Judgment  Erroneous. — The  judgment  of  the  court 
below,  in  so  far  as  it  ordered  the  respondent  to  deliver 
the  books  and  other  articles  pertaining  to  the  office  In- 
volved 'to  relator"  ♦  ♦  ♦  "as  the  lawful  custodian  there." 
was  erroneous  as  being  beyond  the  scope  of  a  Quo  War- 
ranto  proceeding. — Id.,  ^4. 

Same — Proceedings  in — Admit  Possession  of  Party  Pro- 
ceeded Against — By  Instituting  proceedings  in  the  nature 
of  quo  warranto  the  claimant  of  an  office  conclusively  ad- 
mits that  such  office  is  in  the  possession  of  the  party  pro- 
ceeded against. — Hubbell  v.  Dame,  467. 
Same — Appeal  Will  be  Dismissed. — Where  a  litigant, 
claiming  to  be  the  de  facto  officer  brings  an  action  purely 
in  aid  of  or  for  the  protection  of  his  possession  of  such 
office  and  pending  an  api)eal  from  an  adverse  decision  in 
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such  action  surrenders  the  possession  of  such  office  and 
institutes  proceedings  in  the  nature  of  quo  warranto,  the 
court  will  not  proceed  to  the  decision  of  such  appeal  but 
will  dismiss  the  same. — Territory  v.  Dame,  467. 
REAL   ESTATE. 

1  Registration  of  Title — Purpose  of. — Sections  3953  and 
3955  of  the  Compiled  Laws  of  1897,  providing  for  the  reg- 
istration of  instruments  in  writing  affecting  the  title  to 
real  estate,  are  not  intended  to  protect  creditors  of  the 
owners  of  the  property,  but  to  impart  information  to  those 
dealing  with  the  property  respecting  its  transfers  and  in- 
cumbrances.— Ilfeld  V.  Baca,  32. 

2  Sale  of  Real  Estate  Belonging  to  Deceased  Persons. — The 
probate  court  of  Lincoln  county,  appointed  Arizona  U. 
Gamble,  guardian  of  the  minor  heir  of  Robert  A.  Gamble, 
deceased,  and  on  the  29th  day  of  October,  1888,  duly  ap- 
pointed said  Arizona  U.  Gamble,  special  guardian  to  sell 
the  undivided  interest  of  said  minor  heirs,  in  certain 
lands  owned  by  their  deceased  father  for  the  benefit  of 
said  heirs,  upon  petition  of  said  guardian,  in  conformity 
with  Sections  2052  and  2053,  Compiled  Laws  of  1897.  Held, 
that  said  court  had  jurisdiction  to  enter  the  order  and 

'  Judgment  appointing  said  special  guardian  and  for  the 
sale  of  said  lands,  and  their  being  no  appeal  taken  trom 
the  said  order  and  judgment,  said  judgment  cannot  be  at- 
tacked collaterally  in  the  present  proceeding. — Hagerman 
V.  Meeks,  565. 

3  Statute  Not  Repealed.— That  Sections  2052  and  2053, 
Compiled  Laws  of  1897,  which  are  a  part  of  the  laws  of 
1882  were  not  repealed  either  directly  or  by  nacessary 
implication,  by  the  act  of  1884,  providing  for  the  sale 
of  lands  of  deceased  persons  to  pay  debts  and  conferring 
jurisdiction  therefor  upon  the  district  courts. — Id.  566. 
See   Banks,  3. 

RAILROADS. 

1  Surveyed  Line — Interest  Acquired. — A  corporation  or- 
ganized under  the  laws  of  New  Mexico  for  the  purpose 
of  constructing,  maintaining  and  operating  a  railroad 
within  the  Territory,  acquires  an  interest  in  a  location 
which,  in  good  faith,  it  has  surveyed,  staked  out  upon 
the  ground  and  adopted  as  its  final  location,  or  a  portion 
thereof,  sufficient  to  enable  it  to  maintain  an  action 
against  a  trespasser  thereon  and  will  not  until  after  the 
lapse  of  the  reasonable  time  after  final  location  allowed 
for  filing,  lose  such  interest  by  failure  to  file  a  map  of 
the  location,  as  required  by  law. — A.  &  C.  R.  R.  Co.  v. 
D.  &  R.  G.  R.  R.  Co.,  345. 

2  Adoption  and  Location  of  Line — ^An  averment,  by  a  rail- 
road corporation  organized  under  the  laws  of  New  ^.lexi- 
co,  in  a  complaint  for  acts  of  trespass  on  its  location,  that 
It  had  "adopted  such  location"  is  sufficient  as  against  de- 
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murrer,  without  the  allegation  that  it  was  done  by  its 
board  of  directors,  that  being  the  method  of  adoption  pre- 
scribed by  law. — ^Id.,  345. 

3  Allegations  of  Trespaaa — i  respaster  Not  in  Potaesslon. — 
Allegations  of  acts  of  trespass  on  the  location  of  a  railroad 

corporation,  however  numerous  or  continuous,  do  not 
amount  to  an  admission  that  the  trespasser  is  in  posses- 
sion of  such  location  or  any  part  thereof,  or  that  the  title 
to  It  is  in  dispute  when  it  is  also  alleged  that  the  com- 
plainant is  in  possession  and  tha^  the  trespasser  is  seek- 
ing to  deprive  it  of  its  location  and  the  possession  there- 
of by  such  wrongful  acts. — Id.,  345. 

4  Complaint  Good  Against  Demurrer. — A  complaint  which 
avers  that  one  railroad  corporation  is,  by  repeated  acts 
of  trespass  upon  the  location  of  another  such  corporation, 
seeking  to  deprive  the  latter  of  its  location,  without  due 
process  of  law,  and  threatens  to  continue  such  acts  for 
that  purpose,  that  such  location  has  been  surveyed  and 
establisehd  at  great  expense  and  is  the  best  possible  one 
between  the  points  which  the  proposed  railroad  to  be 
built  upon  it  is  designed  to  connect,  although  not  the  only 
good  one  available,  that  a  multiplicity  of  suits  will  re- 
sult if  such  acts  are  continued  and  irreparable  damage 
will  be  caused  if  such  purpose  is  accomplished,  states  a 
case  for  the  interposition  of  a  court  of  equity  by  injunc- 
tion.—Id..  345. 

See  Common   Law,  4. 
REWARD. 

1  Discovery  of  Murderers — Time  Fixed. — An  allegation  in 
the  complaint  that  the  plaintiffs  on  June  1.  1893,  "dis- 
covered" the  murderers  for  the  "discovery"  of  whom  the 
reward  was  offered  which  they  seek  to  recover  In  this 
action,  fixed  the  time  at  which  their  cause  of  action  ac- 
crued.— Cunningham  v.  Flsk,  331. 

2  Offer  of — Valid  Contract — When. — An  offer  of  a  reward 
by  publication,  for  the  "discovery  of. all  or  any  one  of 
the  parties  concerned  in"  a  certain  murder,  becomes  a 
valid  contract  between  the  offerers  and  those  who  accept 
it  by  performance  upon  the  discovery  required;  but  it  does 
not  become  a  "contract  in  writing"  within  the  meaning 
of  those  words  in  Section  29 1 5  of  the  Compiled  Laws  of 
1897.— Id.,  331. 

REAL   PARTY    IN    INTEREST. 

Objection. — The  objection  that  plaintiff  is  not  the  real 
party  in  interest  must  be  raised  by  demurrer  or  answer. 
—Insurance  Co.  v.  Mercantile  Co.,  244. 

SALARIES   OF   DISTRICT   ATTORNEYS. 

Section  2578  of  the  Compiled  Laws  of  1897,  provides  that 
the  salaries  paid  by  the  several  counties  of  this  Terri- 
tory to  the  district  attorneys,  shall  be  paid  quarterly. — 
Territory  v.  County  Commissioners,  89. 
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STATEMENTS  OF  FACTS.   » 

Made  by  Counsel  in  a  Brief  Considering  Same  as  Admis- 
sion at  Trial. — Statements  of  fact  made  by  counsel  in  a 
brief,  if  undisputed,  can  be  considered  by  us,  the  same 
as  an  admission  made  on  the  trial  of  a  case. — Territory 
V.  County  Commissioners,  89. 

SUBROGATION. 

One  who  buys  an  interest  in  an  unpatented  mining  claim 
at  a  void  judicial  sale  and  pays  the  portion  of  the  assess- 
ment work  due  from  the  judgment  debtor  before  the  time 
to  redeem  has  fully  expired,  taking  a  receipt  therefor 
only,  is  not  subrogated  to  the  rights  of  the  party  seeking 
the  forfeiture,  and  his  payment  and  its  acceptance  pre- 
vents the  forfeiture  as  against  the  judgment  debtor. — 
Dye  V.  Crary,  439. 

VERDICT. 

1  Court  May  Direct. — Where  there  is  no  evidence  to  sustain 
a  verdict,  against  a  defendant,  or  where  the  court  would 
be  compelled  to  set  aside  a  verdict  against  a  defendant,  if 
returned,  the  court  has  power  to  direct  a  verdict  in  favor 
of  defendant.  Candelaria  v.  A.,  T.  &  S.  F.  Ry.  Co.,  6  N. 
M.,  266  United  States  v.  Gumm,  Bros.,  9  N.  M.  616. 
Testing  the  facts  of  this  case  by  the  rule  just  stated  and 
by  the  provisons  of  Sections  3199-3212,  C.  L.  1897,  there 
was  no  error  in  instructing  the  jury  to  find  for  the  defend- 
ant.— Armstrong  v.  Aragon,  19. 

2  Not  Directed — When. — The  defendant  was  not  entitled  to 
have  the  jury  instructed  to  return  a  verdict  of  not  guilty 
on  the  ground  that  there  was  no  evidence  to  show  that 
he  had  at  any  time  engaged,  or  offered  to  engage  in  the 
practice  of  medicine. — Territory  v.  Newman,  99. 

3  Court  Erred  in  Directing  Verdict. — ^Upon    the    testimony' 
disclosed  by  the  record  the  court  erred  in  directing  a 
verdict  for  the  defendants. — Palmer  v.  Weinman,  226. 

4  Verdict  of  Jury  or  Findings  of  Court  Cannot  Be  Disturbed. 
— Ordinarily,  neither  the  verdict  of  a  jury  nor  the  find- 
ings of  fact  of  a  trial  court  will  be  disturbed  in  this  court 
when  they  are  supported  by  any  substantial  evidence. — 
Candelaria  v.  Miera,  360. 

5  Findings  of  Court  (Same  as  Verdict)  Not  Reversed. — A 
finding  on  a  question  of  fact  by  a  trial  court,  without  a 
jury,  stands  in  place  of  a  verdict,  and  a  judgment  founded 
on  it  will  not  ordinarily  be  reversed  by  this  court,  if  there 
is  any  substantial  evidence  to  support  it. — Clark  v.  Min- 
ing Co.,  416. 

6  Finding  of  Fact  (Verdict),  Sufficient  on  Which  to  Base 
Judgment. — A  general  finding  of  facts  by  the  court  where 
a  jury  is  waived,  is  sufficient  upon  which  to  base  a 
judgment  and  the  court  is  not  bound  to  make  special  find- 
ings in  the  absence  of  a  request  therefor. — Bank  v.  Min- 
ing Co.,  424. 
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7  Same — Finding  of  Jury  (Verdict) — Sufficient  Upon  Wliich 
to  Bate  Verdict. — ^A  Judgment  based  on  a  finding  of  fact 
by  a  Jury,  will  not  ordinarily  be  reversed  by  this  court  on 
the  ground  that  there  was  no  evidence  to  support  it,  if 
there  was  any  substantial  evidence  to  sustain  the  find- 
ing.— Territory  v.  Neatherlin,  491. 

8  Verdict  Containing  Statement  of  Value  of  Property — 
Sufficient  Finding  of  Value. — A  verdict  of  grullty  ''as 
charged'*  on  an  indictment  for  receiving,  and  aiding  in 
the  concealment  of,  stolen  property,  which  contains  an  al- 
legation of  the  value  of  the  property,  is  a  sufficient  finding 
of  value. — Id.,  491. 

See  Contracts,  2. 

See  Constitutional    Law. 

See  Appeal,  7. 

WAIVER. 

Pleader  Electing  to  Amend  Waivers  Right  to  Allege  Error 
on  Ruling. — ^Where,  after  the  sustaining  of  a  demurrer  to 
a  pleading,  the  pleader  elects  to  amend,  he  waives  the 
right  to  allege  error  on  the  ruling. — ^Bremen  Mining  Co. 
V.  Bremen,  111. 

WITNESSES. 

1  Cross  Examination. — t'estimony  elicited  in  cross-examina- 
tion for  the  purpose  merely  of  testing  the  witness'  sin- 
cerity and  honesty  is  not  objectionable. — Insurance  Co.  v. 
Mercantile  Co.,  243. 

2  Credibility  of. — Where  the  testimony  of  several  witnesses 
is  before  the  jury,  it  is  not  error  to  refuse  to  limit  an  in- 
struction on  the  weight  and  credibility  of  witnesses  to 
two  particular  witnesses  who  have  contradicted  each 
other. — Cunningham  v.  Springer,  260. 
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